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DECISIONS  DES  TRIBUNAUX   DU   BAS-CANADA. 


^^^^En^aÎ^ml^^'^^'  s    district  de  QUEBEC. 

Présents  :   Sir  L,  H.  LaFontatne,  Bart.,  Juge-en-Chef, 
Panbt,  Atlwin  et  C.  Mondelet,  Juges. 

'  Richard,  {Demandeur^  Appelant^ 

et 
Les  Curé  et  Marovilliers  de  PŒuvre 

et  Fabrique  de  Québec,  {Défendeurs^)  Mimés. 


Jo|(6  : — dae  la  clause  dans  un  bail 
d*on  liane  dans  une  église,  par  laquelle 
clause  il  est  stipulé  qu'à  défaut  du  paie- 
ment du  loyer  aux  termes  et  époiques 
fixées,  dès  lors  et  à  l'expiration  des  dits 
termes  le  dit  bail  sera  et  demeurera 
nul  et  résolu  de  plein  droit,  ^  et  que  le 
bailleur  rentrera  en  possession  du  dit 
bane,  et  pourra  procéder  à  une  nou- 
▼dle  adjudication  d'icelui,  sans  être  tenu 
de  donner  aucun  avis  ou  assignation  au 
nenear,  n'est  pas  une  clause  qui  doit 
être  réputée  comminatoire,  mais  qui  doit 
avoir  son  effet. 


Held  : — ^That  the  covenant  in  the 
lease  of  a  pew  in  a  church,  by  which 
covenant  it  is  agreed  tliat  in  default  of 
pay  mi  nt  of  the  rent  to  accrue  at  the 
period  fixed  by  the  lease,  such  lease 
will  immediately  become  null  and  void 
and  of  no  effect,  and  that  it  will  be 
Ij^wful  to  the  lesfors,  forthwith  to  take 
possession  of  the  pew  leased,  and  to  pro- 
ceed to  relet  the  same,  without  being 
bound  to  give  any  notice  thereof  to  the 
lessee,  is  not  a  covenant  which  will  be 
regarded  as  a  clauH  eomminatoirf.^  but 
is  a  covenant  the  execution  of  which 
will  be  enfbxted. 


Jugement  rendu  le  SO  Septembre,  1854. 

Le  Demandeur  alléguait  par  sa  déclaration  que  par  acte 
notarié,  fait  à  Québec,  le  13  Juin,  1852,  la  Fabrique  de 
Québec  par  l'entremise  du  Marguillier  alors  en  charge,  le 
Demandeur  s'étant  rendu  adjudicataire  d'un  Banc  d'Eglise, 
lui  avait  loué  et  affermé  le  dit  banc,  dans  l'église  du  fau- 
bourg St.  Jean  de  Québec,  pour  le  terme  de  trois  années  qui 
finiraient- le  30  Juillet,  1855,  aux  charges,  clauses  et  condi- 
tions énoncées  au  dit  bail. 
1» 


Que  ce  bail  avait  eu  son  exécution,  et  que  le  Demandeur 
en  vertu  d'icelui  avait  pris  possession  du  dit  banc,  et  en  avait 
joui  jusqu'au  8  Juillet,  1853,  à  laquelle  époque  les  Défen- 
deurs avaient  dépossédé  le  Demandeur  du  dit  banc  et  Pavait 
empêché  d'un  jouir. 

Que  le  15  Décembre,  1852,  le  Défendeur  avait  payé  le 
second  terme  de  son  bail,  et  que  le  28  Juin,  1853,  il  avait 
offert  la  somme  due  pour  les  premiers  six  mois  de  la  seconde 
année,-— qu'il  réitérait  cette  of&e  et  qu'il  faisait  dépôt  du 
montant  offert. 

A  cette  action  les  Défendeurs  plaidèrent  par  exception,  que 
par  le  bail  allégué  par  le  Demandeur  il  avait  été  spéciale- 
ment stipulé  qu'à  défaut  du  paiement  du  dit  loyer,  aux  divers 
termes  et  époques  y  fixées,  dès  lors  et  aussitôt  après  l'expi- 
ration d'aucon  des  dits  termes,  le  dit  bail  serait  et  demeure- 
rait nul  et  résolu  de  plein  droit,  et  que  la  dite  Fabrique  ren- 
trerait en  possession  du  dit  banc,  et  pourrait  procéder  à  une 
nouvelle  adjudication  d'icelui  sans  être  tenue  de  donner 
aucun  avis  ou  assignation  au  dit  preneur. 

Que  le  Demandeur  avait  fait  défaut  de  payer  ce  loyer  t^ 
que  convenu  par  le  dit  bail,  et  qu'en  vertu  de  la  clause  ci- 
dessus  alléguée  les  Défendeurs  avaient  repris  possession  du 
dit  banc,  et  l'avait  depuis  loué  et  affermé,  de  la  manière 
accoutumée,  à  une  autre  personne. 

lies  paities  ayant  respectivement  fait  leurs  preuves,  furent 
entendues  aux  mérites. 

DuvAL,  Justice  :  The  question  submitted  to  the  Court  in 
this  cause  arises  out  of  a  clause  in  the  lease  by  the  Defendants 
to  the  Plaintiff,  which  is  to  the  effect  that  upon  defaidt  of  pay- 
ment of  the  rent  to  accrue,  at  the  period  fixed  by  the  lease, 
the  lease  will,  immediately  after  the  expiration  of  such 
period,  become  and  be  null    and  void  and  of  no  effect. 


and  that  it  will  be  lawful  to  the  lessors  forthwith  to  take  ' 
possession  of  the  pew  leased  and  proceed  to  relet  the  same, 
without  being  bound  to  give  any  notice  whatever  to  the  lessee. 

The  rule,  in  relation  to  this  matter,  is  that  parties  to  con- 
tracts have  a  right  to  insert  in  such  contracts  all  clauses  or 
conditions  which  are  not  contra  bonos  moreSj  or  against  law, 
such  being  the  rule  it  is  difficult  to  understand,  as  it  has  been 
pretended  by  the  Plaintiff,  why  this  covenant  should  not  be 
enforced. 

It  is  said  that  this  covenant  is  what  in  our  Jurisprudence 
is  called  a  clause  comminatoire^  at  this  day  the  doctrine  in 
relation  to  douses  comminatoires  is  not  admitted  in  Courts  ol 
Justice.  The  interests  of  commerce,  and  in  truth  the  interests 
of  parties  generally,  require  that  contracts  should  be,  and  they 
are,  enforced  as  they  are  entered  into,  without  the  delays 
which  it  was  discretionary  with  Courts  of  Justice  to  grant  to 
parties  who  neglect  to  fulfil  their  contracts,  if  in  our  day 
it  were  otherwise,  the  Legislature  of  the  country  would  be 
bound  to  interfere,  and  prevent  our  Courts  of  Law  from 
varying  the  contracts  entered  into  by  parties,  or  rather  of 
making  contracts  for  them.  (1)  Lord  Kenybn  has  truly  said, 
that  Courts  of  Justice  sit  not  to  make  contracts,  but  to  enforce 
the  execution  of  contracts  entered  into  by  parties. 

It  has  been  contended  on  behalf  of  the  Plaintiff  that  the 
Fabrique,  the  Defendants,  had  been  guilty  of  a  voie  de  fait 
in  taking  possession  of  the  pew  leased  to  the  Plaintiff,  upon 
its  own  aathority,  and  without  the  Judgment  of  a  Court 
annuliiag  the  contract  under  which  he  was  in  possession.  It 
is  to  be  remarked  that  this  is  not  the  case  of  a  man  in  posses- 
sion of  a  house,  the  Plaintiff  only  uses  the  pew  on  Sundays 
and  holidays,  here  the  pew  is  leased  to  him  upon  the  express 

(1)6  TiNiUier,  Not.  916,  dM.^MerKn.Rap.  vbo.  Empbytéoie,  f  3,  p.  868:— 
IAmii,  Rap.  vbo.  Claaie  Comminatoiro  : — Gavot,  R«p.  de  JvMpb  vbo.  Commiiui- 
loin,  pfi.  79  0t  80  :— ii.  C.  Den.  ?bo.  CUase  Commiiwtoifa. 


condition  that  he  shall  retain  the  same  so  long  only  as  he 
shall  pay  the  rent,  failing  which  it  shall  be  in  the  power  of 
the  lessors  to  take  possession  of  the  pew,  he  fails  to  make 
payment  of  the  stipulated  rent,  the  Defendants,  as  they  are 
authorized  to  do  under  the  contract,  take  possession,  and  I 
think  they  are  right.  Upon  what  pretence  can  the  Plaintiff 
feel  himself  authorized  to  retain  possession  of  the  pew  if  he 
fails  to  pay  the  rent  ?  If  he  took  possession  of  the  pew  and 
went  into  it  without  having  paid  the  rent,  he  would  be  the 
trespasser  committing  the  voie  défait.  (1) 

Meredith,  Justice  :  According  to  the  Jurisprudence 
which  existed  in  France  before  the  Code  Civile,  the  Courts 
would,  I  think,  have  held  the  resolutive  clause,  clause  résolu^ 
tivej  in  the  case  before  us,  to  be  comminatory,  and  would 
not  have  allowed  it  to  have  the  effect  of  annulling  the  lease, 
without  the  aid  of  judicial  authority. 

Toullier  describes  the  old  french  Jurisprudence  on  this 
subject  in  the  following  words  : 

"  Les  clauses  par  lesquelles  il  était  convenu  quMn  acte 
^^  demeurerait  nul  et  résolu,  dans  le  cas  où  l'une  des  parties 
^^  n'aurait  pas  rempli  ses  obligations,  étaient  considérées 
^^  comme  simplement  comminatoires  ;  elles  ne  s'exécutaient 
"  point  à  la  rigueur,  et  la  convention  n'était  pas  résolue  par 
^^  le  seul  accomplissement  de  la  condition  dans  le  temps  fixé 
*^  par  la  convention,  quand  même  il  eut  été  expressément 
"  stipulé  que  la  résolution  serait  encourue  de  plein  droit, 
"  parla  seule  échéance  du  terme,  sans  qu'il  fût  besoin  d'acte 
"  ni  de  sommation,  etc.  Quelles  que  fussent  les  expressions 
"  dont  les  contractants  s'étaient  servis,  leur  volonté  la  mieux 
^^  marquée  était  impuissante  pour  opérer  la  résolution  de 
^^  plein  droit.     Les  tribunaux  s'obstinaient  à  juger  que  ces 

(1)  11  Toulliér,  pp  178,179,  Noe.  135,  136,  137.  Voie  de  Fait  :— 1  Argon, 
p  302  :— Instrociioas  sur  let  Conventions,  p,  7&  :«-Rep.  de  Jariip.,  vbo.  Voie  de 
Fait. 


^^  clauses  n'avaient  d'effet  qu'à  Parbitrage  des  jnges,  selon  la 
^  qualité  du  fait  et  des  circonstances."  (1) 

The  condition  for  the  prepayment  of  the  pew  rent,  under 
pain  of  the  lease  becoming  absolutely  void,  would,  it  seems, 
have  been  held  comminatory  under  the  Jurisprudence  above 
described. 

This  Jurisprudence  has  been  condemned  as  arbitraiy  and 
unjust  by  our  most  eminent  jurists  ;  (S)  and  I  have  no  hesi- 
tation in  saying  that  I  think  it  was  so. 

It  appears  to  me  that  when  parties  have  entered  into  a 
contract,  not  opposed  to  law  or  good  morals,  and  which  can 
be  carried  into  execution  without  injustice,  that  a  compe- 
tent tribunal  refusing  to  give  effect  to  such  a  contract,  is 
guilty  of  a  denial  of  justice  ;  applying  this  principle  to  the 
present  case,  I  am  of  opinion  that  we  would  not  be  justified 
in  refusing  to  give  effect  to  the  clause  which  makes  the  pre" 
payment  of  the  pew  rent,  the  condition  of  the  continuance  of 
the  lease.  That  clause  not  only  has  no  immoral  or  illegal 
tendency,  but  on  the  contraiy,  tends  to  promote  the  public  good. 

The  prepayment  of  the  pew  rents  enables  those  who  have 
to  meet  obligations  contracted  for  the  building  or  repairs  of 
the  church,  to  know  that  at  a  given  time  they  may  count 
upon  a  certain  fund  ;  and  it  obviates  the  delay,  expenses, 
litigation,  losses  and  other  désagréments^  incident  to  the 
collection  of  arrears.  It  is  established  that  the  system  of 
causing  pew  rents  to  be  paid  in  advance  has  been  univer- 
sally followed  in  the  church  in  question  since  it  was  built  in 
1849,  and  also  in  the  Church  in  the  St  Roch  suburb  of  this 

(1)  6  ToQllfer,  p  561,  No.  650:— Rep.  vbo.  ClaiMe  CommiMUiire  :— PoUuer, 
Vente  Na  469  :— Brodeau  tar  Looel,  lettre  P.  Na  60. 

(2)  The  Unguage  of  Toallier  od  thb  sabjeet  if  irery  forcible  wme  nnmbar 
650. — ^"  Nom  aToos  obierré  svfra  qae  eette  jariépradenee  était  marquée  ao  cola 
"  de  l'erreur  fa  plus  maniftite»  dettruetive  des  condttions,  fans  le«|udles  les  eon- 
**  tnte  n'aoraient  point  en  lien  ;  qu'elle  était  attentatoire  à  la  fin  publique,  et 
**  qu'elle  attaquait  sss  consentions  jusque  dans  leufs  bases  les  plus  saerées,'^ 
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city  for  a  considerable  number  of  years,  and  that  it  ha»  been 
productive  of  great  advantages  ;  as  to  the  Plaintiff,  it  is  not 
contended  that  he  has  suffered  any  actual  loss  or  damage  by 
the  resale  of  his  pew.  That  proceeding  will  merely  cause 
him  to  sit  in  another  part  of  the  church,  which  is  not  a 
grievance  that  calls  for  the  interference  of  this  tribunal.  For 
these  reasons  it  appears  to  me,  that,  as  the  agreement  under 
review  is  not  only  in  all  respects  perfectly  unobjectionable, 
but  is  moreover  a  very  judicious  arrangement,  we  ought  to 
let  it  have  its  full  effect,  according  to  the  clearly  expressed 
intentions  of  the  parties;  and,  consequently,  to  hold  that  the 
resale  of  the  Plaintiff's  pew  by  the  Defendants,  was  legal 
and  perfectly  effectual. 

A  case  decided  by  me  in  the  Circuit  Court  has  been  cited 
by  the  Plaintiff.  In  that  case  the  Plaintiff  sued  for  arrears 
of  pew  rent,  and  at  the  same  time  prayed  that  the  lease 
might  be  declared  null,  in  consequence  of  the  non  payment 
of  the  pew  rent  at  the  time  agreed  upon.  The  Defendant 
having  offered  to  pay  the  arrears,  I  allowed  him  to  do  so, 
and  refused  to  cause  him  to  be  ejected  from  the  pew.  I  do 
not  know  whether  the  conditions  of  the  lease  in  that  case 
were  exactly  the  same  as  those  in  the  lease  now  before  us, 
but  even  if  they  were,  the  fact  of  arrears  having  been 
allowed  to  accumulate  would  seem  to  shew  that  both  parties 
bad  treated  the  clause  for  the  resale  of  the  pew  as  commina- 
tory,  and  if  so,  the  Court  might  well  do  so  likewise. 

In  that  case  also,  there  was  no  proof,  such  as  we  have  ûi 
the  present  case,  as  to  the  importance  or  utility  of  the  stipu- 
lations for  prepayment,  nor  have  I  any  recollection  of  the 
case  having  been  argued  as  involving  any  important  general 
principle.  It  certainly  did  not  occur  to  me  then  that  I  oaght 
to  deviate  from  the  Jurisprudence  to  which  I  have  already 
alluded  ;  and  it  will  at  once  be  seen,  that  if  there  is  to  be 
any  change  in  the  Jurisprudence,  as  to  the  effect  of  resolutive 


clauses,  it  is  more  fitting  that  such  change  should  be  made  by 
the  Court  having  the  highest  original  civil  jurisdiction,  and 
fxom  the  judgmeats  of  which  there  is  an  appeal,  rather  than 
by  a  Judge  deciding  non  appealable  cases  in  a  summaiy 
Court. 

I  will  merely  add  that  as  to  the  Defendant's  costs,! do  not 
think  there  ought  to  be  a  judgment  against  the  Plaintiff;  ac- 
cording to  the  old  Jurisprudence,  the  Plaintiff  would,  I  think, 
have  been  entitled  to  a  judgment  in  his  favour.  It  is  true 
that  that  Jurisprudence  which  is  not  founded  on  any  positive 
law,  is  in  our  opinion  so  unreasonable  and  unjust,  that  we 
cannot  regard  it  as  binding  upon  us  ;  but  still  the  Plaintiff 
can  hardly  be  blamed  if  he  relied  upon  it.  Moreover,  this 
case  involves  an  important  question,  in  the  settlement  of 
which' the  Defendants  are  deeply  interested,  I  therefore  would 
not  think  we  subjected  them  to  any  injustice,  were  we  to 
dismiss  the  action  without  awarding  costs  to  either  party. 

Jugement  pour  les  Défendeurs,  le  19  Avril,  1854,  comme 
suit  : 

^^  La  cour,  etc.  Considérant  que  par  le  bail  consenti  au 
*^  Demandeur  par  la  Fabrique  de  Québec,  il  est  stipulé  que 
'*  le  prix  ou  loyer  du  banc  mentionné  au  dit  bail,  pour  chaque 
^  année,  sera  payé  en  deux  payements  égaux  de  la  somme 
<<  de  une  livre,  dix  chelins,  sept  deniers  et  demi,  courant, 
*<  chaque,  dont  le  premier  payement  a  été  fait  à  l'instant,  et 
^^  que  les  autres  se  feront,  respectivement,  le  ou  avant  le  quinze 
«^  Décembre,  ou  le  quinze  Juin,  chaque  année,  et  ainsi  de  six 
^^  mois  en  six  mois  pendant  la  durée  du  dit  bail  ;  qu'à  défaut 
^'  du  paiement  du  dit  loyer  aux  dits  termes  et  époques,  dès 
^^  lors  et  aussitôt  après  l'expiration  de  chacun  des  dits  termes 
**  le  dit  bail  sera  et  demeurera  nul  et  résolu  de  plein  droit,  et 
**  la  dite  Fabrique  rentrera  en  possession  du  dit  banc,  et 
*'  pouna  piocéder  à  une  nouvelle  adjudication  d'icelui,  sans 
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**  être  tenue  de  donner  aucun  avis  ou  assignation  au  dit  pre- 
^*  nèur  :  Et  vu  que  par  la  preuve  il  est  constaté  que  le  De- 
"  mandeur  n'a  point  payé  le  loyer  du  dit  banc  aux  termes 
^*  stipulés  par  le  dit  bail,  et  qu'en  conséquence  de  tel  défaut 
"  de  payement,  la  dite  Fabrique  a  pris  possession  du  dit 
*^  bancy  et  Pa  vendu  et  adjugé  le  deuxième  jour  de  Juin,  mil 
**  huit  cent  cinquante-trois,  au  nommé  Anaclet  Vézina,  étant 
'^  le  plus  haut  et  dernier  enchérisseur,  déboute  le  Deman- 
**  deur  de  son  action,  avec  dépens  :  auquel  jugement  son 
*^  honneur,  M.  le  Juge  Meredith,  a  déclaré  être  d'une  opinion 
^'  contraire,  quant  aux  frais  seulement." 

De  ce  jugement  le  Demandeur  inteijetta  appel. 

Taschkrsau,  J.  t.  pour  l'Appelant. 

La  question  qui  s'élève  en  cette  cause,  et  la  seule  suivant 
moi,  est  de  savoir  si  les  Intimés,  en  vertu  de  la  clause  citée, 
avaient  le  droit  de  déposséder  l'Appelant  du  banc  qui  lui  était 
loué,  et  d'en  prendre  possession  de,planOj  et  sans  aucune 
autorité  de  justice.  Dans  notre  système,  cette  clause  est 
toujours  réputée  comminatoire,  et  les  Intimés  n'avaient  pas 
le  droit,  de  leur  propre  chef,  de  se  mettre  en  possession  du 
banc,  et  d'en  expulser  l'Appelant,  ils  devaient  faire  prononcer 
la  déchéance  par  les  tribunaux,  qui,  en  pareil  cas,  prononce 
tel  déchéance,  tout  en  accordant  un  délai  pour  l'exécution 
de  la  convention.  (1) 

Si  la  proposition  que  je  viens  d'énoncer,  savoir,  que  les 
Défendeurs  n'avaient  pas  le  droit,  de  leur  propre  autorité,  de 
se  mettre  en  possession  du  banc  de  l'Appelant,  et  de  l'en 
expulser,  est  vraie,  ils  se  sont  par  leur  conduite  rendus  cou- 
pables d'une  voie  de  fait,  et  la  cour  inférieure  eut  dû  con- 
damner les  Intimés  à  des  dommages  exemplaires. 

(1)  Potbier,  ObligaUoiw,  No.  672  :— Polhier.  Vente  Nm  468, 459, 472, 474, 475  : 
— Noa.  Den.,  ▼bo.t^laaie Comminatoire:— S  Âig*a,  liv.  3, sec.  12,  art.  2 et  12  :— 
Rep.  de  ^^Jf^  ▼bo.  ClaoM  RoMlatoîre  :— LojMau,  des  Sdgneuries,  cb.  9^  Noa.  73 
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Baillahgé,  ponr  les  Intimés. 

Les  prétentions  de  l'Appelant  peuvent  se  résumer  à  deux 
propositions  : 

lo.  Ponr  que  l'Appelant  puisse  être  légalement  déchu  du 
banc,  il  eut  fallu  un  jugement  préalable,  déclarant  cette  dé- 
chéance, sur  une  action,  fondée  sur  le  défaut  de  paiement, 
portée  devant  le  tribunal  compétent. 

So.  En  rendant  un  tel  jugement,  la  cour  eut  dû  accorder 
un  délai  ultérieur,  sous  lequel  le  Défendeur  poursuivi,  aurait 
pu,  en  payant,  empêcher  la  résiliation  du  bail,  et  retenir  la 
possession  du  banc. 

Ponr  repousser  et  détruire  la  doctrine  contenue  dans  ces 
deux  propositions,  si  injuste,  si  arbitraire  et  si  contraire  aux 
vrais  principes,  il  suffit  de  référer  aux  nombreuses  citations 
faites  lors  de  Paudition  de  la  cause  en  Cour  Inférieure  ;  ces 
autorités,  dont  les  principales  sont  ici  invoquées,  sont  tirées 
des  auteurs  les  plus  respectables,  et  font  ressortir  dans  les 
termes  les  plus  énergiques,  toute  Pabsuniité,  et  tous  les  incon- 
vénients qu'il  y  aurait  à  admettre  que  les  juges  peuvent 
sortir  de  leurs  attributions  en  faisant  des  conventions  pour  les 
parties^  au  lieu  de  leur  foumir  les  moyens  d'obtenir  l'exécu- 
tion de  celles  qu'elles  ont  jugéesà  propos  de  faire  elles  mêmes, 
et  de  permettre  aux  Cours  de  Justice  de  délier  les  contrac- 
tants des  obligations  qu'ils  ont  volontairement  contractées, 
au  lieu  de  les  forcer  à  les  exécuter  de  bonne  foi. 

Les  autorités  établissent  de  la  manière  la  plus  claire,  que 
les  conditions  légalement  formées  tiennent  lieu  de  loi  à  ceux 
qui  les  ont  faites  ;  qu'elles  ne  peuvent  être  révoquées  que  de 
leur  consentement  mutuel,  ou  pour  les  causes  que  la  loi 
autorise  ;  qu'elles  doivent  être  exécutées  de  bonne  foi  ;  que 
les  tribunaux  doivent  leur  donner  suite  et  effet,  et  n'ont 
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aucan  droit  d'en  dispenser  les  parties  arbitrairement  ou  de 
les  changer  ou  modifier  à  leur  gré.  (1) 

Les  autorités  citées  par  PAppelant,  consistent  dans  des 
décisions  données  en  France  par  des  tribunaux,  qui,  à  l'épo- 
que où  elles  ont  été  rendues,  s'arrogeaient  le  pouvoir  de 
mettre  de  côté  la  loi  que  s'était  faite  les  parties,  par  suite  de 
la  confusion  existant  alors  entre  le  pouvoir  judiciaire  et  le 
pouvoir  législatif,  confusion  qui  a  disparu  depuis  longtemps, 
et  qu'il  serait  bien  impropre  de  faire  revivre. 

Si  la  doctrine  invoquée  par  les  Intimés  est  correcte,  et  si 
elle  doit  être  suivie  dans  les  conventions  en  général,  et  dans 
les  cas  ordinaires,  à  plus  forte  raison  doit^Ue  l'être  dans  le 
cas  particulier  dont  il  est  question  en  cette  cause,  où  tout 
devrait  engager  la  cour  à  s'abstenir  d'exercer  la  discrétion 
qu'on  lui  suppose,  dans  le  cas  où,  de  fait,  elle  la  posséderait 
légalement. 

Sir  L.  H.  LaFontaiitb,  Juge-en-Chef  :  Le  13  Juin,  1852, 
bail  ou  concession,  (sur  adjudication  en  la  forme  ordinaire) 
par  les  Marguilliers  à  l'Appelant,  du  banc  Na  11,  dans  la 
Nef  de  l'Eglise  Succursale  du  Faubourg  St  Jean  (susdite 
paroisse)  pour  trois  ans,  à  commencer  du  1er  Juillet,  1852, 
dont  acte  authentique  devant  notaires;  le  dit  bail  fait  à 
raison  de  £3  1  S  de  loyer  par  année,  stipulé  payable,  ainsi 
que  porte  l'acte  ^^  au  procureur  de  la  dite  Fabriqué,  en  sa 
"  demeure,  en  deux  paiements  égaux  de  £1  10  7  J  courant, 
^^  chaque,  desquels  le  premier  fut  fait  à  l'instant,  et  les  autres 
^^  devant  se  faire  le  ou  avant  le  15  de  Décembre  alors  pro- 
*^  chain,  et  ainsi  de  six  mois  en  six  mois  pendant  la  durée 
«  du  dit  bail." 


(1)  36  Merlin,  Répertoira,  Tbo.  Voa  de  &it,  pp.  256  et  âS7:*-6  Tonllkr,  No. 
ô,  pp.  253  et  354  :— L  Argon,  pp.  303  et  503  i-^rnstraetioDs  ear  loi  ConveiitiooB. 
p.  75:-6  Todlier,  Nos  Uijm.  338, 339,  B40:-4  Non.  Denisert,  Tbo.  Cko 


CommiDatoirM,  pp.  566,  567  :— 4  Rep.  Gûyot,  Tbo.  Comimi»toire/pp.  78, 79  :— * 
1  Diealin,  Qaide  dee  Caret,  pp.  101  et  106  :— 8  OidoDu&nee,  30  jain,  1706,  p.  851  : 
4  Encyclopédie  de  Droit,  vbo.  Comminatoiie,  p.  687  :— 6  Merlin,  aueedoae  de 


droit,  Tbo.  Enphjtéoie,  pi  368  :    3  PfOToet  de  U  Jurnès,  p.  151  :— 6  TonUier, 
Née.  888^  889« 
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Il  fat  en  même  temps  stipalé  ^*  qa'à  défaat  du  paiement 
^  da  dit  loyer,  aax  divers  termes  et  époques  ci-dessus  fixés, 
^  dès  lors  et  aussitôt  après  l'expiration  éPaucun  des  dits 
'*  termes,  le  dit  bail  serait  et  demeurerait  nul  et  résolu  de  plein 
*^  droiij  et  la  dite  Fabrique  entrerait  en  la  possession  du  dit 
^*  banc,  et  pourrait  procéder  à  une  nouvelle  adjudication  d^ice- 
**  /«i,  sans  être  tenue  de  donner  aucun  avis  ou  notification  an 
"  dit  preneur." 

Le  semestre  dont  le  paiement  devait  être  fait  le  ou  avant 
le  16  Juin,  1853,  n'ayant  pas  été  payé,  la  Fabrique  fit  pro- 
céder publiquement,  en  la  manière  ordinaire  de  concéder  les 
bancs  dans  cette  église,  à  une  nouvelle  adjudication  du  dit 
banc  No.  11,  fe  26  /uiii,  1853,  ce  nouveau  bail,  fait  an 
nommé  Anaclet  Yézina,  devant  commencer  au  premier  Juillet 
suivant. 

Le  28  Juin,  1853,  l'Appelant  oibit  au  procureur  de  la 
Fabrique  la  somme  qu'il  aurait  dû  payer  dès  le  15,  lesquelles 
offres  forent  refusées  à  raison  de  la  nouvelle  concession  du 
banc. 

Bien  qu'infomié  de  cette  adjudication  du  banc  à  Vezina, 
l'Appelant,  accompagné  de  deux  individus  retenus  à  cet 
effet,  se  rendit,  le  Dimanche  suivant,  S  Juillet,  à  l'église, 
longtemps  avant  le  commencement  de  l'office,  se  plaça  dans 
le  banc  avec  ces  deux  personnes,  et  en  refosa  l'entrée  au  non- 
veau  locataire. 

Le  4  Juillet,  notification  par  écrit  de  la  part  du  Marguillier 
en  charge  à  l'Appelant,  de  se  désister  de  l'usage  du  banc 
en  faveur  du  nouveau  locataire  ;  et  le  samedi  suivant,  neuf 
Juillet,  communication  est  faite,  de  la  part  du  Marguillier  en 
charge  à  l'Appelant,  de  l'injonction  donnée  aux  connétables 
diaigés  de  maint^iir  l'cmire  dans  l'église,  de  l'expulser  dans 
le  cas  où  le  lendemain,  Dimanche,  il  insisterait  de  nouveau 
à  se  mettre  dans  le  banc.    Nonobstant  toutes  ces  précautions, 
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et  malgré  la  prière  à  lui  faite  avant  la  messe,  le  Dimanebe, 
par  l'un  des  connétables,  de  ne  pas  insister  à  occuper  le 
banc,  l'Appelant  n'en  persista  pas  moins  dans  sa  détermina- 
tion, et  ce  jour  là,  Dimanche  10  Juillet,  accompagné  de  deux 
personnes  étrangères  à  sa  famille,  il  alla  se  placer  dans  le 
banc.  Il  l'abandonna  quelques  instants  après,  mais  ce  ne  fut  ' 
que  sur  la  requisition  des  connétables. 

De  ces  faits  a  surgi  la  présente  action,  intentée  le  10  Aoât, 
185S,  et  déboutée  le  19  Avril,  1854,  par  la  cour  supérieure  à 
Québec. 

Les  conclusions  de  la  demande  sont  ^^  que  les  Défendeurs 
<^  (la  Fabrique)  soient  condamnés  à  laisser  jouir  le  Deman- 
*^  deur  paisiblement  et  tranquillemeat  du  dit  banc  No.  11,  à 
"  lui  en  remettre  l'usage  et  occupation,  à  lui  permettre  de 
<<  l'occuper  sans  délai,  et  que,  faute  par  les  Défendeurs  de 
^<  ce  faire,  ils  soient  condamnés  à  payer  au  Demandeur  la 
^'  somme  de  £500  courant,  avec  intérêt  et  dépens." 

La  Fabrique  a  opposé  à  cette  demande  la  clause  ci-dessus 
rapportée  du  bail  du  13  Juin,  1852,  relative  au  défaut  de 
paiement  du  loyer,  et  a  invoqué  les  faits  tels  qu'ils  viennent 
d'être  exposés. 

D'après  la  manière  dont  cette  cause  a  été  instruite  et  plai- 
dée,  il  n'y  a  à  examiner  que  la  question  de  savoir  si,  dans 
les  circonstances  du  procès,  cette  clause  invoquée  par  la 
Fabrique  comme  étant  absolue,  et  devant  produire  un  effet 
immédiat,ne  doit  pas,  néanmoins,  être  considérée  que  comme 
camminatoirej  ainsi  que  le  prétend  l'Appelant. 

11  a  été  établi  que  les  deux  adjudications  du  banc  en  ques- 
tion, tant  à  l'Appelant  en  1862,  qu'au  nommé  Vézina  en 
185S,  ont  été  faites  publiquement,  après  avis  régulièrement 
donné  au  Prône,  deux  ou  trois  semaines  auparavant,  et  ce 
conformément  à  l'usage  ou  règle  établi  pour  procéder  à  la 
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concession  des  bancs  dans  cette  église,  avec  l'approbation,  en 
tonte  apparence,  de  la  presque  totalité  des  parties  intéres- 
séesy  (1)  puisque  tous  les  baux  contiennent  la  même  clause  ; 
que  tous  les  ans,  au  temps  ordinaire,  on  a  procédé  à  une 
nouvelle  concession  de  plusieurs  bancs,  à  défaut  de  paie- 
ment, par  le  ci-devant  concessionnaire,  au  temps  stipulé 
dans  le  bail  ;  que  plusieurs  autres  bancs  ont  été  de  même 
adjugés  de  nouveau  le  26  Juin,  1853,  eu  même  temps  que 
celui  de  l'Appelant,  sans  que  jamais  aucune  personne  s'en 
soit  plaint,  si  ce  n'est  l'Appelant  lui  même.  Il  est  égale- 
ment prouvé  que  la  prétendue  voie  de  fait  dont  se  plaint 
l'Appelant,  si  toutefois  voie  de  fait  il  y  a,  n'a  été  accom- 
pagnée d'aucune  violence  quelconque,  ce  fait  est  constaté 
par  deux  témoins  qui  étaient  dans  le  banc  avec  l'Appelant 
le  10  Juillet,  1853.  L'on  peut  encore  remarquer  que  l'Ap- 
pelant lui  même  savait  que  le  banc  avait  été  concédé  de 
nouveau  à  Vézina,  puisqu'il  dit  dans  sa  déclaration  que  les 
Défendeurs  ont  même  loué  et  baillé  à  ^*  une  autre  personne 
le  dit  banc."  Cet  allégué  du  Demandeur,  soit  dit  en  passant, 
tout  en  venant  au  secours  de  son  adversaire  en  l'exemptant 
d'en  prouver  le  fait,  aurait  pu  peut-être  fournir  i  ce  dernier 
l'occasion  de  prétendre  que  l'action  n^était  pas  régulièrement 
intentée,  puisque  le  nouveau  concessionnaire  n'était  pas  mis 
en  cause  avec  la  Fabrique.  (2) 

Quant  à  la  question  principale,  celle  de  la  nature  de  la 
clause  dont  il  s'agit,  je  ne  crois  pas  que,  dans  l'espèce,  cette 
clause  puisse  être  regardée  comme  comminatoire.  Elle  me 
semble  appartenir  à  ces  conventions  auxquelles  s'applique 
le  passage  du  Repert.  de  Jurisprudence  à  l'article  '<  Com- 
minatoire": ^^Si  lors  de  la  convention  il  est  dit  que  'la 
^  chose  s'exécutera  dans  tel  délai,  ou  qu'autrement  le  traité 
**  demeurera  nul  de  fait  et  de  droit,  sans  autre  sommation 
^^  ni  interpellation,  comme  il  est  évident  dans  ce  cas  que 

(1)  3  NouT.  Deninit,  vbo.  Banc  dans  l'E;gli8e,  f  3,  p.  164. 
â)  S  Edita  et  Oïd.,  fi.  103,  Ordonnance  de  l'Intend.  Booqnait  da  S9  Dëoembie, 
1733  ;-^iuit'e  Repnta,  p.  133,  Borne  ▼■.  WiiMm,  et  aL 
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^  Pintention  des  parties  a  été  que  cette  clause  s'exécutât  à 
*^  la  rigueur,  la  simple  expiration  dn  délai  lui  donne  tout 
**  l'effet  qu'elle  doit  avoir  ;  sans  entier  dans  aucun  examen 
**  si  la  chose  peut  se  différer  encore  ou  non  :  autrement 
**  les  conventions  les  mieux  conçues  deviendraient  illu- 
**  soires."  (1) 

Les  concessions  des  bancs  sont  faites  à  une  époque  fixe. 
Il  est  de  l'intérêt  de  la  Fabrique  et  des  parties  concernées,  y 
compris  l'Appelant,  qu'il  en  soit  ainsi,  puisque  cela  tendant 
à  assurer  à  une  époque  également  fixe  la  recette  des  revenus 
qui  en  découlent,  la  Fabrique  est  par  là  mise  en  état  de  rem- 
.  plir  les  engagements  de  son  administration.  Elle  serait 
privée  de  cet  avantage,  si  la  clause  dont  il  s'agit  n'était 
que  comminatoirej  et  qu'il  fallût,  dans  chaque  cas  particulier, 
une  assignation  pour  constituer  le  locataire  d'un  banc  en 
demeure. 

Une  autre  remarque  à  faire,  c'est  que,  bien  qu'avant  d'in* 
tenter  son  action,  l'Appelant  ait  offert  de  payer  le  loyer  échu, 
il  n'a  pas  néanmoins  renouvelé  ses  offres  par  l'action  même. 
La  Fabrique,  il  est  vrai,  semble  ne  pas  avoir  insisté  sur  ce 
fait,  cependant  il  parait  assez  juste  de  dire  que,  si  l'une  des 
parties  veut  forcer  l'autre  à  remplir  ses  engagements,  elle 
devrait  au  moins  se  montrer  prête,  de  son  côté,  et  offrir,  par 
conséquent,  à  remplir  les  siens. 

Le  jugement  de  la  Cour  Inférieure  est  confirmé  comme  suit  : 

La  cour  après  avoir  entendu  les  parties  par  leurs  avocats^ 
examiné  la  procédure  en  Cour  Inférieure,  les  griefs  d'appel 
et  les  réponses  à  ioeux,  et  sur  le  tout  mûrement  délibéré  ; 
oonfinne  le  jugement  dont  est  appel,  savoir,  le  jugement 
rendu  par  la  Cour  Supérieure  à  Québec,  le  dix-neuf  Avril, 
1854,  et  condamne  l'Appelant  aux  dépens* 

TAScmensAXT,  J.  T.  pour  l'Appelant 
Baillaro£,  L.  O.  pour  les  Intimés. 

(1)  1  JEtanw  de  Jaiii.,  p.  33,  Beaodiy  m  BaniUa. 
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ever  and  above  hia  conunieiion  of  5  per 
eent,  is  entitled  to  charge  the  eemmiittoo 
of  hia  nttofiieys  or  agenta  in  England 
who  effected  theaaieof  the  ihip,  txi  per 
eenty  whkh  m  proved  to  be  the 


ehaige,  and  which  ia  payable  on  the 
whole  price  of  the  aale  made  at  credit, 


Dane  nne  demande  en  raddition  àt 
compte,  enr  oonvenlion  par  une  partie 
d'avancer  Ice  fonds  neceieairea  pour  la 
conatmdioo  d'an  navire^  &  Atre  ram* 
booraée  enr  le  prix  de  ce  navire  (qve 
cette  partie  était  aatoriaée  à  envoyer  à 
aei  amie  à  Liverpool  on  à  Londne,  et  de 
nommer  à  cet  effet  dei  eoua-agenta  et 
eabetitiita),  avec  tone  lee  trait  et  ehaigoi 
poor  i|arvênir  à  la  vente,  et  en  ana  une 
de  cinq  pfnt  cent  ear  lee 


Jagé  :— lo.  Cla'il  n'eat  pas  néceaiaire 
one  tel  compte  aoit  fevèta  de  toutea  iee 
lormalitéa  d'an  compte  de  tatelle,  et  pent 
être  fiât  dana  to  fome  ufdioaii  e. 
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Ctoe  la  partie  a  droit,  en  ana  de  la 
e  commiMÎon,de  charger  celle  dce 


althoagh  part  waa  paid  within  a  ftw  di^ 
after  tfiiB  traoaaction  ;  and  aWo  a  Bank 
CoiamtasieBofi  per  cent  charged  by 
the  anb-agent,  and  which  ia  oeual  in 
^Eagland  on  ainular  tninetrtiona. 

3a  l*hat  theaaid  party  k  not  liable  bj 
reaeon  of  the  bankrpptqr  of  hta  aabeti- 
tntea  for  moniea  due  by  them  ;  and  that 
the  principal  it  to  bear  each  loaa,  inaamoch 
aa,  onder  the  dicametaiioea,  the  saba- 
titatea  were  hla  own  alturneys  and  agenta; 
there  being  no  evidence  uiat  the  agent 
w«a  not  ji&ifiable  in  appointing  the  said 
aab-agenta. 


Jadgment  i^ndeied  the  SOth  September,  1584. 

Sir  L.  H.  LAFojiTAiiiB,  Bt.  Chief-Justice  :  There  are  two 
appeals  in  the  present  case,  Syines  having  appealed  from  a 

S 


aous-agenta  qoi  ont  effectue  la  vente  en 
Angleterre,  portée  à  4  poor  eent,  et  pioa- 
vée  être  la  commtMion  ordinaire,  qai  eat 
ezi|ibte  ear  tont  le  prix  de  hi  vente  qni 
était  £ûte  à  crédit,  qu<»qae  partie  en  ait 
été  reçne  qadqaeejofan  eeulenient  aprèa 
telle  vente;  aaaai  one  Commisaion  de 
Banque  de  {  par  cent,  prouvée  être  uaitée 
en  Angktefvedane  oee  eortea  de  tianean- 
tiona. 

3o.  GUe  cet  agent  n'eet  paa  reapon- 
sable  par  aotte  de  la  faillite  da  toos-agent 
oa  aon  aubati&at,  dea  déniera  qôe  ee 
dernier  poavait  avoir  eotre  léi  maina 
appartenant  aa  mandant  ;  qae  ee  dernier 
en  doit  aapporter  la  perte,  le  aous-agent 
étant  aon  prépoaé  d*aprêa  l'auto  riaation 
aaa*mentionnée  ;  la  preare  n'étebliasant 
aucunement  qae  l'agent  n'était  poutjaati- 
fiable  de  nommer  ce  f"'" 
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judgment  of  the  14th  January,  1851,  «^ndenming  him  to 
render  a  certain  account  to  Lampson,  and  also  from  another 
judgment  of  the  24th  May,  1852,  by  which,  upon  contestation 
of  the  said  account,  he  is  ordered  to  pay  to  the  Plaintiff  the 
sum  of  £285  8  0^  currency  ;  and  LaAipson  having  appealed 
from  the  latter  judgment,  in  so  far  as  it  rejected  his  claim  to 
another  sum  of  £245  14  11  currency. 

This  was  an  action  en  reddition  de  compte^  based  entirely, 
as  set  forth  in  the  Plaintiff's  Declaration,  upon  a  certain  acie 
sous  seing  privé  made  by  the  parties,  at  Quebec,  on  the  25th 
June,  1841,  the  substance  of  which  is  as  follows  : 

"  Upon  the  PlaintifPs  application,  divers  sums  of  money, 
"  to  the  amount  of  £6,600  currency,  having  been  heretofore 
^^  advanced  to  him  by  the  Defendant,  (upon  and  for  the  con^ 
"  siderations  hereinafter  mentioned,)  in  order  to  enable  him 
"  to  proceed  with  the  building  of  a  certain  Ship  (called  the 
"  Palestine^)  which  was  then  (25th  June,  1841,)  ready  for 
'^  sea.  For  and  in  consideration  of  the  said  advances  so 
*'*'  made  by  Symes  "  in  pursuance  of  the  said  agreement'*, 
^^  the  Ship  is  sold  by  Lampson  to  Symes  ;  upon  trust,  how- 
^^  ever,  that  Symes  shall  dispose  of  the  same,  either  by  public 
^' auction  or  private  contract,  for  the  best  price  that  may  t» 
"  his  judgment^  be  reasonably  had,  &c.  &c., — and  out  of  the 
^^  monies  arising  from  such  sale,  or  otherwise  coming  into 
^^  his  hands  on  account  of  the  said  Lampson,  to  retain  so 
"  much  thereof  as  shall  be  necessary  to  pay  and  satisfy  the 
"  said  sum  of  £6,500,  and  also  all  such  other  sum  or  sums 
"  of  money  as  he,  Symes,  shall  or  may  hereafter  pay,  lay 
"  out,  advance,  or  become  liable  to  pay,  to  or  for  the  use  of 
"  the  said  Lampson,  and  all  expences  and  charges  attending 
"  the  said  sale  ;  together  with  lawful  interest  for  the  same, 
"  to  be  comput.ed  trom  the  respective  days  of  paying  or  ad- 
^^  vancing  the  same  as  aforesaid,  and  also  the  commission 
^^  agreed  upon,  upon  the  amount  of  such  sale  and  upon  the 
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'<  amount  of  such  freight  as  shall  be  collected  by  Symes,  or 
^*  his  agents  ;  and  npon  the  further  trust,  to  pay  or  deliver  the 
*'  residue  or  overplus  thereof  (if  any)  unto  Lampson,  his 
'*  executors,  administrators  or  assigns,  or  to  whom  he  shall 
'*  direct  or  appoint  ;  lawful  for  Symes,  or  his  attorney,  to 
*'  insure,  &c.,  and  to  deduct  the  premium  of  such  insurance 
^'  from  the  sums  of  money  coming  into  his  hands  from  the 
^'  sale,  &c.,  &c., — the  said  Lampson  appointing  Symes  or 
^'  his  assigns  or  attomies,  the  true  and  lawful  attomies 
'*  irrevocable  of  him  the  said  Lampson,  &c.,  &c., — and 
*'  Symes  is  also  authorized  to  appoint  and  substitute  one  or 
*^  more  attorney  or  attomies,  agent  or  agents,  under  him  the 
*'  said  Symes  for  the  purposes  aforesaid,  with  the  like  or 
'*  more  limited  powers,  fcc,  &c., — Lampson  hereby  ratify- 
*'  ing,* allowing  and  confirming  all  and  whatsoever  Symes, 
'^  his  attorney  or  attomies,  substitute  or  substitutes  shall 
"  lawfuUy  do,  &c.,  &c., — lawful  for  Symes  to  cause  "  The 
^*  Palestine"  to  proceed  to  some  port  in  the  United  Kingdom 
'^  (or  to  such  other  ports  or  places  as  shall  be  deemed  most 
<<  advisable)  for  the  purpose  of  effecting  a  sale  of  the  said 
"  Ship,  &c.,  &c., — ^moreover,  Symes  is  authorized  to  let  the 
^.said  Ship  to  freight  for  such  a  voyage  or  voyages  as  he 
"  shall  think  fit — the  freight  to  be  received  by  him  Symes,  and 
^  applied  in  the  same  maimer  and  to  the  same  purposes  as 
*'  hereinbefore  mentioned  with  tespect  to  the  proceeds  arising 
"  from  the  sale  of  the  said  Ship,  &c.,  &c., — ^the  said  Lamp- 
**  son  also  transferring  to  Symes  all  and  singular  such  freight 
*^  as  the  said  Ship  or  Vessel  may  make  on  her  intended  voyage 
*^  from  Quebec  to  Liverpool,  or  aûy  other  subsequent  voyage 
"  that  the  said  Ship  may  be  employed  upon." 

The  Declaration,  after  having  in  part  recited  the  act  of 
25th  June  1841,  states  that  the  Defendant  had  collected,  as 
and  for  freight  of  the  said  vessel  on  a  voyage  to  Great  Bri- 
tain, the  sum  of  £2000,  and  in  the  summer  1843,  or  there 
about,  had  sold  and  disponed  of  the  said  Ship  for  £8000  : 
2» 
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but  that  he  had  not  yet  rendered  ^^  a  ju9t  and  tme  accoont  in 
the  form  required  by  law,  &c.  &c." 

The  action  was  instituted  as  late  as  April  1848,  about  six 
years  after  the  transactions  from  which  it  originated. 

To  that  action,  besides  the  general  issue,  Symes  pleaded  by 
peremptory  exception,  "  that  on  the  15th  July  1842,  he 
bad  rendered  to  the  Plaintiff  a  true  and  faithful  account  of 
the  sale  of  ^'  The  Palestine,"  showing  a  balance  of  £278 
17s  4d  currency,  which  balance  had  been  paid  by  him  to 
Forsyth  and  Bell  at  Quebec,  as  he  had  been  requested  to  do 
by  the  Plaintiff,  on  the  16th  day  of  June  1841,  the  said 
account  accepted  by  Lampson  : — that  the  freight  was  not 
paid  to  the  Defendant,  bm  that  the  same,  by  order  of  the 
Plaintiff,  was  paid  to  the  said  Forsyth  and  Bell,  with  the 
exception  of  £545  12  7  sterling,  received  by  the  Defendant, 
and  by  him  applied  to  the  payment  of  a  like  amount  expend- 
ed for  the  disbursements  of  "  The  Palestine,**  as  set  forth  in 
the  said  account.'* 

In  his  reply  to  the  exception  the  Plaintif!  admitted  ^^  that, 
about  the  7th  July  1842,  the  Defendant  had  &cnt  him  an 
account,  whereby  a  sum  of  £393  1  5  would  appear  to  be 
due  by  the  Plaintiff,  in  which  account,  he  says,  there  are 
various  over-charges,  omissions  and  errors,  whereof  the 
Plaintiff  notified  the  Defendant  immediately  after  the  delivery 
thereof,  and  which  said  account  was  unaccompanied  by  any 
vouchers  whatever  ;  that  the  Defendant  did  receive  the  sum 
of  £700  sterling,  of  the  fireight  earned  by  the  Ship,  but  no 
account  was  rendered  of  the  same  ;  that  he  never  authorized 
the  Defendant  to  pay  any  sum  of  money  to  Forsyth  and 
Bell.'* 

The  parties  proceeded  to  enquête^  and  on  the  14th  Januaiy 
1851,  was  pronounced  the  Judgment  aj^aled  from  by  Symesy 
by  which  he  is  or  ered  to  render  an  account  of  the  sale  of 
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*  The  Palestine  "  and  "  for  such  part  of  the  freight  which 
the  Defendant  may  have  received.^^ 

On  the  18th  November,  1851,  the  Defendant,  Symes,  filed 
an  account,  under  oath,  in  obedience  to  the  foregoing  Judg- 
ment, which  account  was  afterwards  contested  by  the  Plain- 
tiff; and  by  a  final  Judgment  of  the  24th  May,  18ÔS,  the 
Defendant  is  condemned  to  pay  to  Lampson  the  sum  of 
£285  8  OJ,  with  interest  from  10th  April,  1848,  date  of  service 
of  process,  and  costs  of  suit. 

Previous  to  making  any  comment  on  the  issue  joined 
between  the  parties,  upon  the  account  rendered  by  thé  Defen- 
dant, it  may  be  well  and  even  necessary  to  refer  to  certain 
documents  produced  in  the  cause. 

The  first,  in  order  of  dates,  is  a  "  memorandum  of  agree- 
ment," dated  Quebec,  14th  November,  1840,  entered  into 
between  the  Plaintiff  and  the  Defendant.  This  is  the  agree, 
ment,  or  rather  a  part  of  the  agreement,  alluded  to  in  the  acle 
sous  seing  privé  oi  the  25th  June,  1841.  Symes  agrees  to  ad- 
vance certain  sums  of  money  to  Lampson,  to  assist  him  in  the 
building  of  the  ship  in  question  :  '^  For  and  in  consideration 
^^  of  which  advances  the  said  (Seo.  Bums  Symes,  is  to  receive 
^*  a  commission  on  the  sale  of  the  vessel  of  five  per  centj  with 
**  legal  interest  on  the  said  advances  until  reimbursed  and 
^*  paid  up,  which,  it  is  understood,  shall  not  be  later  than 
'^  1st  of  July  next,  and  should  the  vessel  not  be  disposed  of 
*^  by  sale  here,  it  is  understood  that  she  shall  be  sent  for  sale 
^^  through  Geo.  Bums  Symes,  to  his  ifriends  in  London  or 
^^  Liverpool,  as  may  be  agreed  on,  who  shall  be  authorized 
^*  to  sell  the  vessel  and  do  the  general  business  connected 
^^  with  her  upon  the  usual  terms  and  conditions^  independent 
^^  of  the  commission  now  understood  and  agreed  to  be  paid 
^^  Oeo.  Bums  SymeSf  on  the  sale  of  the  shipy  whether  it  is 
^  effeded  here  or  in  England^  through  the  agency  ofhisfriends^ 
^  under  his  direction  and  instructiansJ^^ 
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Forsyth  and  Bell  were  parties  to  that  agreement,  and  under- 
took to  gaarantee  the  due  fulfilment,  by  Lampson,  of  his  part 
of  the  above  engagement 

The  second  document,  which  shall  hereafter  be  called  ^^  the 
Receipt,"  is  dated  Quebec,  16th  June,  1841,  and  signed  by 
Lampson,  and  F(Mrsyth  and  Bell,  but  noiby  Symes^  it  is  as 
follows  : 

^^  Received  from  Forsyth  and  Bell,  their  note  for  £750  at 
"  90  days,  and  it  is  further  agreed  that  if  required,  a  further 
*'  advance  of  £850  is  to  be  made  by  them  in  consideration  of 
"  their  receiving  the  freight  and  cargo  of  "  The  Palestine," 
^*  less  any  sum  paid  by  their  correspondent  in  Liverpool  to 
^*  the  correspondents  of  6.  B.  Symes,  in  that  City,  as  part  of 
*'  freight.  The  cargo  freight  free,  with  this  reservation,  to 
'*  be  put  on  board  by  W.  Lampson,  and  consigned  by  Forsyth 
^*  and  Bell  to  James  Robertson,  Esquire,  for  sale  on  Mr. 
^*  Lampson's  account. 

*^  The  above  £1600  to  be  subject  to  a  commission  of  five 
per  cent." 

"  Dear  sir,  be  so  good  as  pay  Forsyth  and  Bell  £1600  in 
**  your  notes  at  90  days,  as  a  further  advance  on  *^  The  Pales- 
^^  tine,"  to  be  secured  in  a  sinûlar  manner  as  the  sum  already 
*'  advanced,  and  subject  to  a  like  commission,"  and  in  a 
postscriptum  ; 

^*  Any  balance  on  the  vessel,  when  sold,  after  paying  your 
**  advances,  to  be  held  subject  to  the  order  of  Forsyth  and 
«  Bell." 

With  regard  to  the  issue  joined  between  the  parties,  there 
is  no  need  to  enter  into  the  consideration  of  the  question 
whether  a  true  account  had  been  actually  rendered  by  the 
Defendant  to  the  Plaintiff  or  not,  before  the  institution  of  this 
suit.    There  is,  in  my  opinion,  sufficient  evidence  to  prove 


23 

that  such  an  accoant  was  rendered  in  1842,  according  to  the 
custom  of  merchants,  and  ia  a  form  justified  by  the  nature  of 
the  transaction.  The  depositions  of  Mitchell,  Young  and 
Forsyth  leave  no  doubt  on  the  subject  ;  but  as  the  Defendant, 
without  making  any  reserves  and  protestations^  has  rendered 
on  oath,  and  filed  an  account  in  obedience  to  the  Judg- 
ment of  the  14th  January,  1851,  although  the  said  account 
may  be  considered  as  being  but  a  duplicate  of  the  one  which 
he  formerly  rendered,  I  am  of  opinion  that  the  Defendant  has 
thereby  acquiescé  in  that  Judgment,  and  is,  therefore,  by  hie 
own  act,  precluded  from  disturbing  iu 

We  niust  then  come  to  the  merits  of  the  case,  upon  the 
contestation  of  the  Defendant's  account,  as  being  the  only 
matter  to  be  now  inquired  into,  five  items  are  contested  : 

lo.  The  commission  of  4  per  cent  charged  in  England  by 
Symes'  agents  upon  the  sale  of  "  The  Palestine,"  amounting, 
as  stated  in  the  Defendant's  account,  to  £210  5,  and  not 
£226  5  S,  as  mentioned  in  the  débats  de  compte^  and  in  the 
Judgment  of  the  Court  below  ;  this  commission  is  said  to  be 
in  the  nature  of  a  guarantee  ^r  de/  credere  commission,  and 
it  is  clearly  proved  to  be  the  usual  commission  on  similar 
transactions.  It  is,  however,  objected  to  by  the  Plaintiff,  on 
the  ground  that  the  commission  of  5  per  cent,  which, 
according  to  agreement,  the  Defendant  was  to  leceive  for 
himself,  was  intended  to  include,  and  did  include,  all 
charges  &c,  and  therefore,  such  a  guarantee  commission. 
But  there  is  no  proof  in  support  of  that  statement  of  the 
Plaintiff;  on  the  contrary,  the  evidence  goes  clearly  to 
establish  that  the  commission  of  5  per  cent,  allowed  to  the 
Defendant,  is  a  fair  and  reasonable  commission,  which  is 
usually  charged  at  Quebec  by  merchants,  upon  transactions 
similar  to  that  entered  into  between  the  Plaintiff  and  Deten- 
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dant,  exclusive  of  the  usual  guarantee  commission  cbazged 
by  the  agent  in  England.    Besides,  the  charge  in  question 
is  justified  by  the  express  understanding  between  the  parties. 
The  acte  sous  seing  privé  of  the  25th  June  1841  is  not,  as  the 
Plaintiff  seems  to  pretend,  the  only  agreement,  or  rather  the 
only  document  to  look  to  as    evidencing  what  was  the 
agreement  subsisting    at  that  time  between  the    parties. 
When  that  acte  was  made,  there  was  a  previous  agreement 
existing  between  them,  as  appears  by  the  memorandum  of 
the  Uth  November  1840,  and  <<  the  letter"  of  the  16th  June 
1841  ;  such  agreement  is  expressly  referred  to  in  the  said 
acte  of  25th  June  1841,  which  was  entered  into  only  the  better 
to  give  effect  to  it.    We  observe  that,  in  the  acte  o[  the  25th 
June  1841,  mention  is  made  of  a  commission  allowed  to  the 
Defendant,  but  without  stating  what  is  the  amount  of  such 
commission.    The  words  are  ^'  the  commission  agreed,"  and 
nothing  more  ;  yet,  in  his  pleadings,  the  Plaintiff  admits  that 
it  is  a  commission  of  five  per  cent.    Then  it  may  be  asked  : 
when  and  where  was  such  a  commission  settled  ?  It  was  so 
settled  as  early  as  the  14th  November  1840,  by  the  ^'  memo- 
randum "  of  agreement  of  that^  date  ;  and  this  is  the  same 
commission  which  is  afterwards  referred  to  in  the  Plaintiff's 
letter  of  the  16th  June  1841.  The  rights  and  obligations  of  the 
parties  are,  therefore,  to  be  regulated,  not  only  by  the  acte  of 
86th  June  1841,  but  also  by  the  **  memorandum  "  and  ^^  the 
letter  "above  alluded  to.    By  the  agreement  contained  in 
the  '^  memoTanduin/'  '^  The  Palestine,"  when  sent  for  sale  to 
the  Defendant's  friends  in  London  or  Liveipool,  was  there  to 
be  sold  by  them  '^  upon  the  usual  terms  and  conditianSj  inde^ 
'  *^  pendent  of  the  commsrion  natff  understood  and  agreed  to  be 
^^  paid  Oeo,  Bums  Sj/mes  on  the  sale  of  the  Ship^"  that  is  to 
say,  independent  of  the  said  commission  of  five  per  amt.    It  is 
in  evidence  that  the  ^^  usual  terms  and  conditions  "  of  such 
a  sale  made  in  England,  include  a  commission  of  4  per  cent 
charged  by  the  agent.    In  fact,  the  Court  below  admitted 
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that  it  was  a  just  aad  reasonable  charge,  but  allowed  it  only 
for  that  part  of  the  price  of  the  Ship  for  which  it  is  said, 
credit  was  given^  and  not  for  that  part  which  the  Court 
assumed  had  been  paid  in  ready  money  on  the  day  of  the 
sale,  and  as  a  condition  of  the  same.  My  opinion  is  that, 
in  the  circumstances  of  the  case,  it  should  have  been  allowed 
upon  the  whole  of  the  price.  First,  it  appears  that  ^^  The 
Palestine^'  was  sold  for  £5256  5  0  sterling,  at  6  months 
credit,  and  not  for  £5193  13  8,  as  assumed  by  the  Court 
below  ;  the  said  price  payable  by  three  instalments,  the 
first  of  which,  it  is  true,  was  paid  by  the  purchaser  immedia- 
tely after  the  sale  ;  but  he  seems  to  have  paid  it  so,  only  to 
suit  his  own  convenience  or  interest,  upon  being  allowed  the 
discount,  as  usual  in  such  cases,  amounting  in  the  present 
instance  to  £63  114,  the  fiist  instalment  being  £2000,  and 
the  other  two  £1628  2  6  each.  In  the  second  place,  it 
appears  to  me  that  the  Defendant's  agents  at  Liverpool, 
Anderson,  Garrow  &  Co.  to  whom  ^  The  Palestine  "  was 
consigned  for  sale,  and  who  sold  her  under  the  authority  of 
the  Plaintiff,  as  conveyed  to  them  through  the  Defendant 
in  pursuance  of  the  then  subsisting  agreement,  were  entitled 
to  the  usual  commi8si<Hi  of  4  per  cent,  whether  the  price  of 
sale  was  paid  cash  or  not,  and  that  the  said  commission 
was,  in  either  ease,  to  be  borne  by  the  Plaintiff.  Being  thus 
entitled  to  such  a  commission,  Anderson,  Garrow  fc  Co. 
had  a  right  to  charge  it,  as  they  have  done,  in  their  account 
against  Sym^s.  In  the  circumstances  of  the  case,  it  formed 
part  of  the  expenses  incurred  by  the  latter  in  fulfilling  his 
agreement  with  the  Plaintiff;  and,  if,  in  the  ease  c{  the 
whole  price  of  sale  being  paid  cash,  the  Defendant  could  not 
claim  to  be  reimbursed  such  expenses  by  the  Plaintiff,  the 
consequence  would  be  to  reduce  his  own  commission  of  five 
per  cent  to  one  per  cent.  Or,  if,  upon  such  a  sale  made  for 
ready  money,  the  Liverpool  agent  is  not  to  have  any  com- 
mission at  all,  it  would  follow,  as  justly  observed  by  the 
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Counsel  of  the  Defendant,  that  ^^  the  entire  service  of  Ander- 
son, Garrow  &  Co.,  their  agency,  correspondence,  selling 
the  Vessel,  making  out  accounts,  &c  ,  &c.,  would  actually 
have  been  rendered  by  them  without  any  remuneration 
whatever."  Nor  does  the  fact,  as  alleged  by  the  Plaintiff, 
of  the  Defendant  being  in  England  at  the  time  of  the  sale, 
make  any  difference  in  the  case  ;  by  his  agreement  with  the 
Plaintiff,  he  had  not  undertaken,  either  to  go  to  England  to 
sell  "  The  Palestine"  himself,  nor,  if  happening  to  be  there 
at  any  time  for  his  private  affairs,  to  take  upon  himself  the 
sale  of  the  Ship  without  having  recourse  to  any  agent  on  t)ie 
spot.  There  is,  therefore,  in  my  view  of  the  case,  nothing  to 
warrant  the  pretensions  of  the  Plaintiff  in  respect  of  that 
commission  of  4  per  cent,  which  should  have  been  allowed 
upon  the  whole  of  the  price  of  sale. 

The  2d  item  of  the  Defendant's  account,  objected  to  by  the 
Plaintiff,  is  the  charge  of  i  per  cent,  Bank  Commission,  (in 
England)  amounting  to  £13  2  9  sterling,  which,  in  fact,  is 
included  (with  two  other  small  items  not  contested)  in  the 
above  sum  of  £226  5  3,  stated  erroneously  by  the  Plaintiff 
to  be  the  amount  of  the  agent's  commission  of  4  per  cent. 
That  chai^  of  i  per  cent  is  proved  to  be  a  reasonable  and 
usual  charge  for  Bank  Commission  on  similar  transactions, 
and  as  such,  it  was  maintained  by  the  Court  below.  The 
preceding  remarks  upon  the  Ist  item  mostly  applying  to  this 
point,  I  am  of  opinion  that  the  charge  was  rightly  allowed. 

The  Srd  item  of  the  contestation  is  as  to  the  amount  of 
premium  of  exchange  (being  8  per  cent  only)  which  was 
allowed  to  the  Plaintiff  in  the  Defendant's  account.  It  is 
objected  to  on  the  ground  alleged  by  the  Plaintiff  that  the 
Defendant  actually  received  (which  is  not  proved)  the  sum 
of  13  per  cent  for  the  sums  of  money  he  drew  for  on  England, 
and  also  upon  the  ground  that,  at  the  time  the  Defendant 
might  or  could  have  drawn  against  the  proceeds  ol  "  The 
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Palestine"  in  England,  the  cnrrent  rate  of  exchange  was 
IS  per  cent  premium.  The  Court  below  allowed  12  per  cent 
npon  the  sum  of  £1936  8  8  sterling,  because,  as  stated  in 
the  judgment,  a  similar  sum  having  been  paid  in  ready 
money,  in  Liverpool,  on  the  26th  day  of  February,  the  day  of 
the  sale,  it  could,  with  reasonable  diligence,  have  been 
drawn  for  at  Quebec  in  the  month  of  March  following,  by 
bills  payable  at  sight,  the  premium  of  exchange  being  proved 
to  be  at  that  time  12  per  cent  ;  but  the  Court  overruled  the 
PlaintiflPs  objection  as  to  the  rate  of  exchange  upon  the 
remainder  of  the  price  of  sale,  allowing,  therefore,  upon  the 
latter  only  8  per  cent.  I  do  not  think  the  evidence  justifies 
the  conclusion  arrived  at  by  the  Court  below  in  that  respect. 
Nothing  shows  that  the  Defendant  should  have  drawn,  or 
was  in  a  position  to  draw,  so  early  as  in  March  1842,  and 
that,  not  having  done  so,  there  was  a  want  of  due  diligence 
on  his  part,  and  that,  therefore,  he  had  failed  in  his  duty 
towards  the  Plaintiff.  The  account  sales  it  is  proved  were 
not  received  in  Quebec  until  May  1842  and  it  is  further 
proved  that  at  that  period,  and  for  several  months  afterwards, 
8  per  cent  was  the  current  rate  of  exchange,  at  Quebec, 
upon  bills  drawn  by  merchants.  For  these  considerations, 
I  am  of  opinion  that  the  Plaintifi  ought  not  to  have  been 
allowed  a  higher  premium  upon  any  part  of  the  monies  to  be 
drawn  for  on  his  account. 

The  4th  objection  to  the  Defendant's  account  relates  to  a 
sum  of  £152  12  5. 

Undertheagreementmadeby  Lampsonand  Forsyth  andBell, 
on  the  16th  June,  1841,  but  to  which  Symes  was  not  a  party 
ai  the  time  of  its  making  (see  ^'  the  Receipt  "  above  referred 
to),  it  appears  that  a  sum  of  £700  was  paid  into  the  hands  of 
Anderson,  Garrow  &  Co.,  by  the  Liverpool  agent  of  Forsyth 
and  Bell.  Both  parties  admit  that  that  sum  was  paid  to 
cover  the  disbursements  of  the  vessel  ;  that  it  was  so  paid 
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under  the  **  agreement  "  contained  in  "  the  Receipt,"  with 
the  concurrence  or  assent  of  the  Defendant.  But  when  was 
that  concurrence  or  assent  obtained,  since  the  Defendant  was 
not  a  party  to  that  agreement,  and  that  ^*  the  Receipt  "  was 
made  eight  or  nine  days  previous  to  the  passing  of  the  acte 
of  25th  June,  1841  ?  Evidently  it  was  only  obtained  after  the 
making  of  the  latter  acte.  Indeed  the  stipulations  in  this 
actCj  relating  to  the  freight,  are  totally  different  from  those 
entered  into  upon  that  point  ;  by  ^^  the  Receipt  "  agreement, 
passed  a  few  days  before,  but  to  which  Symes  is  not  a  party, 
the  said  freight  is  to  be  received  by  Forsyth  and  Bell.  That 
very  fact  is  sufficient  to  show  that  at  the  time  ot  the  making 
of  the  acte  of  the  25th  June,  1841,  Symes  had  not  yet  had 
any  knowledge  of  ^^  the  Receipt  "  of  the  16th  of  the  same 
month,  and  that  it  was  only  at  a  subsequent  period  that  he 
was  made  cognizant  of  it,  when  his  permission  or  consent 
to  act  upon  the  same  was  demanded  and  obtained  by  the 
Plaintiff,  as  stated  in  the  Defendant's  answer  to  the  4th  ob- 
jection made  to  his  account  by  the  Plaintiff.  This  is  the  only 
way,  it  seems,  to  explain  or  reconcile  the  conflicting  stipula- 
tions relative  to  the  receiving  of  the  freight,  since  it  is  novl 
admitted  that  '<  the  Receipt  "  of  the  16th  June,  1841,  was 
subsequently  acted  upon  by  all  the  parties,  even  by  Symes 
himself,  and  that  the  freight  was  actually  received  by  For- 
syth and  Bell,  it  follows  that  Symes  some  time  after  the 
passing  of  the  acte  of  25th  June,  1841,  had  waived  or  given 
up  his  right  to  receiving  the  said  freight,  as  stipulated  by  the 
said  acte^  and  that  he  had  ceased  from  that  moment  to  have 
any  thing  to  do  with  it,  continuing  only  to  be  responsible  for 
such  sums  of  money  as,  according  to  the  wording  of  the  judg- 
ment en  reddition  de  compte^  he  might  have  received  on 
accounlof  the  Ship  in  question. 

Then,  according  to  the  statement  of  Lampson  himself, 
Forsyth  and  Bell,  under  this  new  arrangement,  were  to  receive 
the  freight  of  "  The  Palestine,"  "  less  any  sum  necessary  to 
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'*  be  paid  A  Symes,  to  cover  the  disbrursements  of  the  verael, 
^  and  which  was  subsequently  fixed  at  the  sum  of  £700 
^  sterling,  which  was  paid  in  the  manner  provided  for  by  this 
^  agreement,"  that  is  to  say,  the  said  ^^  Receipt  "  agreement 
of  the  16th  June,  1841.  This  is  the  way,  therefore,  that  the 
said  sum  of  £700,  to  cover  the  disbursements  of  ^^  The  Pa- 
lestine,''  came  into  the  hands  of  Anderson,  Garrow  &  Co.,  of 
Liverpool,  entrusted,  as  it  has  been  already  said,  with  the 
sale  of  the  Ship. 

Afterwards,  it  appears  that  the  firm  of  Anderson,  Garrow 
k  Co.,  became  bankrupt,  having  then  expended,  in  disbursing 
the  ship,  only  £545  12  7,  leaving  therefore  a  balance 
(after  deducting  £1  15  0  for  bank  commission)  of  the  said 
8um  of  £152  12  5,  which  was  lost  in  consequence  of  their 
bankruptcy.  That  balance  is  allowed  to  .the  Plaintiff  by  the 
Judgment  of  the  Court  below,  principally  on  the  ground, 
^'  that  the  Defendant  was  liable  for  the  acts  of  the  persons 
employed  by  him  to  assist  him  in  performing  the  obligations 
so  by  him  undertaken,"  that  is  to  say,  the  sale  of  the  ship  &c,, 
'^  and  that  the  Plaintiff  could  not  be  held  responsible  for  the 
acts  of  the  said  Anderson,  Garrow  &  Co.,  with  respect  to 
whose  appointment  ^d  conduct  he  could  not  exercise  any 
control  ;  and  that  for  these  reasons,  the  payment  of  the  said 
sum  of  £700  by  the  Plaintiff,  at  the  request  of  the  Defendant, 
to  Anderson,  Garrow  &  Co.^  must  be  deemed,  in  eflect^  a 
payment  to  him  the  Defendant." 

I  think  it  would  have  been  more  consonant  with  the  facts 
of  the  case,  if  the  Court  below,  leaving  out  of  its  Judgment 
the  words,  ^t  the  request  of  the  Defendant,"  had  stated  that 
the  sum  of  £700  had  been  so  paid,  for  the  use  or  the  interest 
ctf  the  Plaintiff*,  in  pursuance  of  his  agreement  with  Forsyth 
and  Bell,  the  said  payment  not  being  objected  to  by  the 
Defendant  The  latter  had  express  authority  fiom  the  Plains 
tiff  to  appoint  an  attorney,  a  substitute  or  agent,  for  effecting 
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the  sale  of  ^^  The  Palestine"  at  Liverpool,  and  for  receiving 
the  proceeds  thereof  as  well  as  any  other  sum  of  money  con- 
nected with  the  same  for  freight  or  otherwise.  By  consigning 
the  Ship  to  Anderson,  Garrow  &  Co.,  for  that  purpose,  the 
Defendant  acted  within  the  limits  of  his  powers  ;  and  if  that 
firm  thereby  became  the  attorney  or  agent  of  the  Defendant, 
it  became  also,  and  by  that  very  fact,  the  attorney  or  agent 
of  the  Plaintiff.  In  the  circumstances  of  the  case,  any  loss 
incurred  by  the  subsequent  bankruptcy  of  the  firm,  ought,  in 
my  opinion,  to  be  borne  by  the  Plaintiff,  and  not  by  the 
Defendant  who  cannot  be  held  responsible  for  any  such  loss, 
unless  it  be  alleged  and  proved  that  he  was  not  justifiable  in 
thus  appointing  as  attorney  or  agent,  to  act  in  the  matter, 
the  said  Anderson,  Garrow  &  Co.,  as  for  instance,  if  he 
knew  or  even  could,  With  any  reasonable  diligence,  have 
ascertained  that  the  firm  in  question,  either  was  not  solvent, 
or  did  not  enjoy  good  credit  at  the  time  of  its  appointment, 
so  as  to  make  it  unsafe  to  entrust  it  with  the  sale  of  the  Ship. 
In  that  case,  blame  would  have  attached  to  the  conduct  of 
the  Defendant,  for  want  of  proper  care  or  prudence  and  be 
might  then  have  been  held  personally  responsible.  But  no 
such  thing  is  proved,  or  even  alleged  by  the  Plaintiff.  Con- 
sidering, therefore,  that  the  Defendant,  who  was  himself 
personally  interested  in  selecting  a  good  and  solvent  substi- 
tute, has,  in  appointing  Anderson,  Garrow  &  Co.,  acted  as 
any  other  merchant  of  common  prudence  or  caution  would 
have  done  in  similar  circumstances,  I  am  necessarily  led  to 
the  conclusion  that  the  judgment  of  the  Court  below  should 
be  reversed  with  regard  to  the  said  sum  of  £162  12  5,  and 
that  the  loss  of  the  same  should  fall  upon  the  Plaintiff. 

The  5th  and  last  item  contested  by  the  Plaintiff,  is  the 
payment,  by  the  Defendant,  to  Forsyth  and  Bell,  of  the  sum 
of  £245  14  11,  as  the  balance  remaining  in  his  hands  from 
the  proceeds  of  the  sale. 
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The  balance  of  the  Defendant's  account,  as  above  stated, 
was  at  first  of  a  sum  o(  £278  17  4,  from  which  there  was 
subsequently  deducted  the  sum  of  £33  2  5  for  extra-insu- 
rance on  ^^  The  Palestine,"  leaving  a  net  balance  of  £245 
14s  lid,  in  favor  of  Lampson.  Forsyth  and  Bell  were  then 
indebted  to  Symes  in  a  larger  amount  ;  and  the  latter,  in  an 
accoimt  rendered  to  them,  debited  himself  and  gave  them 
credit  for  the  said  balance  of  £245  14  11,  under  the  authority 
given  by  Lampson's  letter  of  the  16th  June,  1841,  directing 
^'  any  balance  on  the  Vessel,  when  sold,  after  paying  your 
'^  advances,  to  be  held  subject  to  the  order  of  Forsyth  and 
^^  BelL"  That  authority  could  have  been,  but  never  was 
revoked  by  the  Plaintiff.  So,  the  Court  below  rightly  consi- 
dering that  it  had  not  been  taken  away  by  the  acte  of  25tb 
June,  1841,  but  that  it  was  still  subsisting,  over-ruled  the 
objection  of  the  Plaintiff.  In  that  part  of  the  judgment,  I 
concur;  and  as  it  has  been  appealed  from  on  the  part  of 
Lampson,  I  am,  of  course,  of  opinion  that  bis  appeal  should 
be  dismissed. 

On  the  other  hand,  as  to  Symes'  appeal,  I  cannot,  for  the 
reasons  above  stated,  arrive  at  any  other  conclusion  than  that 
of  giving  it  its  full  effect.  If  we  take  into  consideration  the 
fact  that  the  transactions  which  have  given  rise  to  the  present 
litigation,  were  brought  to  an  end  in  the  year  1842  ;  that 
upon  several  occasions  afterwards,  Lampson  applied  to  Symes 
for  new  advances  of  money,  which  appear  to  have  been  con- 
stantly refused,  and  that  it  was  only  in  1848,  six  years  after 
the  close  of  the  transactions,  that  Lampson  made  up  his  mind 
to  institute  the  present  action,  there  cannot  be  a  doubt 
that,  upon  more  mature  reflection,  he  will  feel  that  the  judg- 
ment of  this  Court  gives  him  veiy  little  reason  to  complain. 

"  The  Court,  tc,  seeing  that  under  the  memorandum  in 
writing  dated  at  Quebec,  the  fourteenth  November,  one 
thousandeight  hundred  and  forty,  whereby  it  was  agreed 
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between  the  parties  that  the  Ship  Palestine,  in  question  in  this 
cause,  if  not  disposed  of  by  sale  in  Canada,  prior  to  the  first 
day  of  July  then  next,  should  be  sent  for  sale  through  the 
Appellant  to  his  friends  in  London  or  Liverpool,  as  might  be 
agreed  on,  the  same  was  sent  by  the  Appellant  to  Messrs. 
Anderson,  Garrow  &  Co.  of  Liverpool,  who  had  authority 
from  the  Respondent,  by  virtue  of  the  said  agreement,  to  sell 
the  said  vessel,  and  to  do  the  general  business  connected 
with  her  upon  the  usual  terms  and  conditions,  independent  o€ 
^he  commission  understood,  and,  by  the  said  memorandum, 
agreed  to  be  paid  to  the  Appellant  by  the  Respondent  in  this 
behalf;  and  that  the  said  Anderson,  Garrow  &  Co.,  thus 
acting  as  the  sub-agents  of  the  Respondent,  sold  the  said 
vessel  at  Liverpool,  on  the  twenty-first  March,  one  thousand 
eight  hundred  and  forty-two,  for  the  sum  of  five  thousand  two 
hundred  and  fifty-six  pounds  five  shillings,  sterling,  at  a  credit 
of  six  months,  upon  which  they  charged  a  guarantee  com- 
mission of  tour  per  cent,  over  and  above  a  bank  commission 
of  one  quarter  per  cent  ;  that  although  part  of  the  said  price 
to  wit,  one  thousand  nine  hundred  and  thirty-six  pounds  eight 
shillings  and  eight  pence  was  afterwards  paid  in  ready  money, 
deduction  being  made  of  the  interest  to  run,  there  is  no  proof 
of  any  usage  by  which  a  corresponding  deduction  ought  to 
have  been  made  from  the  commission  to  be  charged  upon  the 
sale,  or  that  the  charge  of  two  hundred  and  ten  pounds  five 
shillings,  made  by  the  said  Anderson,  Garrow  &  Co.,  was 
unusual  or  unwarranted  : — Seeing,  moreover,  that  this  charge, 
even  if  objectionable,  was  not  objected  to  in  time,  by  the 
Respondent,  and  that  the  Appellant  was  never  called  upon 
by  him  to  resist  or  oppose  it  ;  seeing  also  that  the  pretension  of 
the  Respondent,  that  the  commission  of  five  per  cent  secured  to 
the  Appellant  by  the  said  agreement  was  intended  to  include 
all  charges  to  be  made  against  the  Respondent,  is  both 
unreasonable,  and  directly  at  variance  with  the  express  terms 
of  the  said  agreement,  and  that,  therefore,  the  first  bead  of 
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item  of  contestation  of  the  Respondent  to  the  account  rendered 
under  oath  by  the  Appellant,  ie  insufficient,  and  has  not  been 
substantiated,  and  that  the  sum  of  two  hundred  and  twenty 
six  pounds  five  shillings  and  three  pence,  sterling,  as  well  as 
the  aforesaid  bank  commission  objected  to  by  the  Respondent', 
by  his  first  ground  of  contestation,  ought  to  have  been  allowed 
to  the  Appellant  in  his  account  ;  seeing  that  the  Respondent 
adduced  no  evidence  in  support  of  the  allegations  in  his  third 
ground  or  item  of  contestation  in  the  Court  below,  namely, 
that  the  Appellant  had  received  the  sum  of  thirteen  per  cent 
tor  the  bills  he  drew  upon  England,  to  supply  the  Respondent 
with  the  sums  of  money  agreed  to  be  advanced  to  him,  and 
even  if  such  were  the  facts,  it  cannot  establish  any  right  in 
the  Respondent  to  be  credited  or  allowed  the  same  rate  qf 
premium  in  account  with  him,  for  the  bills  drawn  against 
the  price  of  the  said  vessel  ;  seeing  that  the  account  sales  of 
the  same  were  only  received  at  Quebec  by  the  Appellant  in 
the  month  of  May,  one  thousand  eight  hundred  and  forty-two, 
at  which  time  the  current  rate  of  exchange  was  firom  eight 
to  eight  and  a  half  per  cent  premium,  upon  bills  sold  for  cash  ; 
that  there  is  no  proof  that  the  Appellant  drew  any  bills  of 
exchange  specifically  against  the  proceeds  of  the  said  vessel  ; 
that  it  is  established  that  on  or  about  the  sixth  July,  one 
thousand  eight  hundred  and  forty-two,  nearly  six  years  prior 
to  the  institution  of  the  Respondent's  action,  an  account  cur- 
rent was  furnished  to  him  by  the  Appellant,  in  which  the 
premium  on  bills,  for  the  price  of  the  said  vessel,  was  credited 
to  him  at  eight  per  cent,  and  that  he  then  laid  claim  only  to 
a  half  per  cent  additional  ;  that  when  a  similar  account  was 
at  the  same  time  furnished  to  Messrs.  Forsyth  and  Bell,  to 
whom,  by  the  appointment  of  the  said  Respondent,  any 
balance  due  to  him  under  the  said  account  current  was  to  be 
paid,  the  said  Forsyth  and  Bell  made  no  objections  to  the  said 
S 


34 

late  of  premium  at  eight  per  cent  ;  seeing  that  it  is  established 
that  the  balance  of  account  in  favor  of  the  Respondent^  was 
passed  to  the  credit  ot  the  said  Forsyth  and  Bell,  upon  a 
much  larger  amount  due  by  them  to  the  Appellant,  without 
objection  by  the  Respondent  ;  seeing  further,  that  by  reason 
ef  the  subsequent  bankruptcy  of  the  said  Forsyth  and  Bell,  the 
difference  between  eight  per  cent  premium,  and  any  other 
rate  up  to  twelve  per  cent  as  claimed  by  the.  Respondent 
by  his  said  contestation,  even  upon  the  admission  of  his  right 
to  such  higher  premium,  by  his  own  act  and  tacit  acquiescence 
would  be  lost  to  the  said  Apppellant,  if  the  balance  of  account 
between  the  parties  were  now  disturbed,  and  that,  therefore, 
the  said  Respondent  failed  to  establish  his  third  ground  of 
Contestation  of  the  account  of  the  said  Appellant,  and  is  not 
entitled  to  obtain  the  change  in  the  said  account  prayed  for 
by  the  Respondent  in  that  behalf;  seeing  that  the  sum  of  one 
hundred  and  fifty^two  pounds,  twelve  shillmgs  and  five  pence 
Sterling,  the  subject  matter  of  the  fourth  ground  of  contestation 
set  up  by  the  said  Respondent  to  the  said  account  of  the  said 
Appellant,  formed  part  and  parcel  of  tbe  sum  of  seven  hun- 
dred pounds  irtjerlûig^  which,  though  placed  in  the  bands  of 
tbe  said  Anderson,  Ganow  &  Co.,  the  agents  of  the  said 
Appellant,  to  his  credit,  by  the  said  Forsyth  and  Bell,  were 
so  placed  specifically  to  cover  the  disbursements  of  the  said 
vessel ,  ^^  The  Palestine,'^  at  Liverpool,  and  were  distinguish- 
able from  any  other  funds  in  their  hands  belonging  to  the 
Appellant,  personally  ;  that  the  said  Anderson,  Garrow  &  Co., 
Were,under  the  agreement  between  the  parties,  the  consignees 
of  the  said  ship,  and  the  sub-agents  of  the  Respondent  ;  that 
the  said  Appellant  had  no  interest  whatever  in  the  freight  of 
the  said  vessel,  and  that  by  a  separate  Hgreement  between  the 
said  Respondent  and  the  said  Foi^h  and  Bell,»  the  cargo 
shipped  thereon  vtras  freight  free  ;  seeing,  therefore,  that  the 
loss  of  the  said  sum  of  one  hundred  and  fifty-two  pounds 
twelve  shillings  and  five  pence,  which  oeenrred  by  reason  of 
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the  bankrnptcy  of  the  said  Anderson,  Garrow  &  Co.,  must 
be  borne  by  the  party  who  deposited  the  same,  who  was 
alone  beneficially  interested  in  making  such  deposit,  and 
alone  bound  to  disbniae  the  said  ship  or  vessel  at  Liverpool» 
and  not  the  Appellant,  and  that,  thexefore,  the  said  Respon- 
dent has  failed  to  establish  his  fourth  gxoond  of  contestation 
of  the  account  of  the  said  Appellant,  and  is  not  entitled  io 
obtain  the  change  in  the  said  account  prayed  for,  and  to 
charge  the  said  Appellant  with  the  said  sum  ;  seeing  that  the 
Respondent  hath  wholly  failed  to  establish  the  fifth  and 
last  of  the  grounds  of  contestation  by  him  set  up  to  the  said 
account,  and  that  under  the  letter  of  the  Respondent  filed  in 
this  case  and  marked  6,  the  Appellant  became  liable  to  the 
said  Forsyth  and  Bell,  for  any  balance  of  account  due 
to  the  Respondent»  aiid  ceased  to  be  liable  to  him  for  the 
same,  and  that  prior  to  the  seventeenth  November  one  thou- 
sand eight  hundred  and  forty-seven,  the  date  of  the  assign- 
ment by  Lemesurier  and  others,  assignees  of  the  bankrupt 
estate  of  the  said  Forsyth  and  Bell  to  Curtes  Maranda 
Lampson,  the  balance  of  the  said  account  became  and  was 
extinguished  by  set  off  or  compensation  between  the  said 
Aj^llant  and  the  said  Forsyth  and  Bell,  and  that,  moreover, 
the  said  balance  could  not,  and  ought  not,  after  the  lapse  of 
nearly  six  years  to  have  been  disturbed.  Seeing,  therefore, 
that  in  the  judgment  of  the  Court  below  by  which  the  objec 
tions  made  by  the  Respondent  to  the  said  acconnt  of  the 
Appellant,  and  set  forth  in  his  first,  third  and  fourth  grounds 
of  contestation  above  mentioned,  have  been  sustained,  there 
is  eixor  :  The  Court  doth  reverse,  annul,  and  set  aside  the  said 
judgment,  to  wit,  the  judgment  rendeied  by  the  Superior  Court 
at  Quebec  on  the  tweiity-fourth  day  of  May,  one  thousand 
ei^ht  hundred  and  fifty-tbiee,  and  this  Court  proceeding  to 
render  the  judgment  which  the  Court  below  ought  to  have 
rendeied,  doth  oveirule  and  set  aside  all,  each  and  eveiy  the 
objecticma  set  up  by  the  said  Respondent,  in  and  by  his 
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débats  to  the  account  rendered  by  the  Appellant  and  filed 
in  this  cause;  doth  maintain,  pronounce  and  declare  the 
said  account  to  be  correct  and  sufficient,  and  inasmuch  as 
the  Appellant  hath  established  the  satisfaction  and  extin- 
guishment of  the  balance  of  the  same  by  set  off  or  compen- 
sation, before  the  institution  of  the  action  of  the  said  Appel- 
lant, it  is  considered  and  adjudged  that  the  Appellant  have 
leave  to  go  without  day,  with  costs  to  the  Appellant. 

Ross,  Sol.  Gen.  for  Appellant. 
Stu^bt,  A.  for  Respondent. 


BANC  DE  LA  REINE, 
En  Appbl. 


DISTRICT  DE  MONTREAL. 


Présents:  Sir  L.  H.    LaFontaivs,  Bart.,    Juge-en-Chef, 
Panxt,  Ati^wik  et  Caron,  Juges. 
C  DsHKRs,  {Demandeur  en  Cour  If^férieure^  Appelant  y 


et 


Pabakt,  et  al.  {Dé/,  en  Cour  Inférieure^)  Intimés. 


Jii|ré:— lo.  due  les  ratarei  et  mn- 
▼o»  danf  on  oeitificat  de  ngnUication, 
non  mentionnés,  ne  vicient  pae  toojoan 
le  rapport,  et  que  la  cour,  anivant  lea 
ciieonatanoes,  peut  maintenir  tel  rapport. 

So.  GUie  dana  l'eepèce,  aor  demande 
en  garantie  d'évielton  contre  dei  cau- 
tioni  aoUdairee,  le  jugement  doit  expri- 
mer la  aolidarité  entre  lee  cantiona  con- 
damnée à  indemniaer  le  Demandeur. 


Held:^lo.  That  worda  atrnck  ont 
and  marginal  notée  in  a  return  or  certi- 
ficate of  aeizure,  not  noticed  therein,  do 
not  always  make  such  return  void,  and 
the  court,  according  to  drenmstances, 
mar  maintain  its  vahditj. 

So.  That  in  the  case  submitted,  upon 
an  action  en  garantie  d^évidion  agamst 
joint  anretiea,  the  judgment  must  expiess 
that  the  Defendants  are  jointly  and  seve- 
rally condemned  to  guarantf  the  Plaintiff. 


Jugement  rendu  le  12  Octobre,  1854. 

Demers,  PAppelant,  poursuivi  hypothécairement  devant  la 
Cour  Supérieure  à  Montréal,  assigna  en  garantie  Louis 
Degnère  dit  Maréchal  et  Nicolas  Parant,  qui  s'étaient  portés 
cautions  solidaires  dans  Pacte  de  vente  consenti  au  dit  Ap- 
pelant, et  ce  dernier  dans  son  action  en  garantie  concluait  à 
ce  que  ces  deux  individus  fussent  condamnés,  conjointement 
et  solidairement^  à  le  garantir  et  indemniser  de  toutes  con- 
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damnations  qui  poniraient  être  prononcées  contre  loi,  en 
capital,  intérêt,  frais  et  accessoires,  tant  en  demandant  qu'en 
défendant  Les  deux  garants  ayant  C(Hnpani,  prirent  le  fait 
et  cause  de  Demers  sans  aucune  réserve,  et  contestèrent  la 
demande  principale.  Pendant  l'instance,  Louis  Deguère  dit 
Maréchal  étant  décédé,  sa  veuve,  GenevièveSt.  Denis,  en  sa 
qualité  de  tutrice  à  Jean  Bte.  Deguère  dit  Maréchal,  reprit 
l'instance,  et  le  21  Décembre,  1852,  la  cour  rendit  jugement 
en  faveur  du  Demandeur  principal,  déclarant  l'immeuble 
acquis  par  l'Appelant  hypothéqué,  et  sur  la  demande  en 
garantie  condanma  Nicolas  Parant  et  Geneviève  St.  Denis, 
es  qualité,  à  acquitter,  garantir  et  indemniser  l'Appelant  de 
la  condamnation  prononcée  contre  lui,  avec  tous  les  dépens. 

L'Appelant  interjetta  appel  de  ce  jugement  sur  la  demande 
en  garantie,  qui  ne  lui  accordait  pas  la  solidarité  contre  les 
Intimés.  Cet  appel  fut  poursuivi  exporte^  les  Intimés  n'ayant 
pas  compara. 

Sir  Louis  H.  LAFoNTAiirs,  Juge-en-Chef  :  La  principale 
difficulté  en  cette  cause  roule  sur  un  point  de  procédure. 
L'action  principale  était  pour  le  recouvrement  d'un  douaire, 
l'Appelant  qui  avait  un  cautionnement  pour  sûreté  de  son 
acquisition,  poursuivit  ses  cautions  en  garantie,  concluant 
contre  eux  solidairement.  Jugement  fut  rendu  contre  les 
Intimés,  et  dans  ce  jugement  il  y  a  omission,  des  mots  coit- 
jainiement  et  solidairemetUj  par  erreur  cléricale,  sans  aucun 
doute.  L'appel,  a  été  poursuivi  par  défaut.  Mais  l'avis  du 
cautionnement  d'appel  avait  été  donné  pour  le  28  Février. 
Les  mots  28  Février^  furent  ensuite  raturés,  et  remplacés  en 
marge  par  le  S  Mars  prochain.  Ce  renvoi  est  bien  paraphé, 
mais  il  n'en  est  pas  fait  de  mention  au  bas  du  document,  et 
Phuissier  dans  son  rapport  de  signification  ne  parle  aucune- 
ment  de  la  forme  de  l'avis.  Le  cautionnement  lut  donné  le 
S  Mars  ;  rien  ne  constate  que  l'avocat  de  la  partie  adverse 
se  soit  présenté  ce  jour-là  ;  cependant  on  doit  croire  que 
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puisque  le  cantionnement  a  été  reçu  le  S  Mars,  jour  men» 
tionné  dans  Pavis,  le  juge  qui  l'a  reçu  a  dû  êtie  satisfait  de 
la  régularité  de  la  signification.  S'il  devait  y  avoir  nullité 
dans  cet  avis,  ce  serait  faute  de  connaissance  de  l'appel* 
Mais  il  a  reçu  copie  du  writ  d'appel,  et  d'ailleurs  les  fait» 
subséquents  ne. permettent  pas  d'invoquer  cette  igncMrance* 
Les  griefs  d'appel  leur  ont  été  sîgoifiés.  Il  était  alors  au 
pouvoir  des  Intimés  de  venir  devant  la  cour  et  demander 
remède,  si  l'appel  ne  leur  avait  pas  été  régulièrement  dénon» 
ce  ;  ils  ne  l'ont  pas  fait»  La  maj(»ité  de  la  cour  est  d'opi* 
nion  que  les  Intimés  ne  soui&ent  point  de  ce  défaut  de  forme 
Jfe  dois  dire  néanmoins  que  cette  cause  est  jngée  sur  des 
circonstances  toutes  particulières,  et  ne  devra  pas  servir  de 
précédent. 

Sur  le  mérite  P  Appelant  doit  réussir  ;  il  avait  droit  à  une 
condamnation  solidaire,  et  quelque  faible  que  soit  le  montant 
de  la  condanmation,  nous  ne  pouvons  refuser  de  reformer  le 
jugement  dont  est  appel. 

En  examinant  la  loi  je  trouve  dans  le  cas  actuel  tout  ce 
qui  était  nécessaire.  iTous  les  auteurs  reconnaissent  le  droit 
de  faire  des  ratures  ;  mais  pour  faire  valoir  ses  ratures,  l'Ap- 
pelant a-t-il  fait  ce  que  la  loi  et  l'usage  requièrent?  Ici,  quel 
est  l'officier  qui  peut  donner  validité  au  document,  c'est 
l'avocat  de  l'Appelant  ;  il  a  paraphé  le  renvoi,  c'est  suffisant, 
et  il  n'est  pas  tenu  à  autre  chose.  Il  y  a  une  autre  raison 
applicable  à  la  question,  et  qui  dissipe  tout  scrupule  qui 
pourrait  s'offrir  à  l'esprit  des  juges  ;  c^est  qu^en  fait  de  pro- 
cédure, la  cour  peut  décider  suivant  sa  discrétion.  !En 
maintenant  le  document  dont  est  question,  cette  cour  ne  fera 
qu'exercer  une  discrétion  saine  et  raisonnable  ;  les  Intimés 
n'en  souffiiront  pas,  et  justice  sera  rendue  aux  parties.  Mais 
il  y  aurait  injustice  à  renvoyer  l'appel  sur  ce  moyen.  Cepen- 
dant cette  décision  ne  devra  pas  servir  de  règle,  car  les 
procureurs  doivent  savoir  que  les  mêmes  circonstances  peu- 
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teat  ne  pas  m  renûoolier  dans  d'anties  canass,  et  an  jog^ 
msat  diiKieni  pcmnrait  en  ètie  la  ooafléqneaoa. 

Qaant  à  Pobjection^  fait  par  Phcmorable  juge  Aylwin  sur 
le  fonds^  il  n'en  a  fait  meation  pour  la  première  fbi9  que  ce 
matin  ;  mais  je  ne  me  regarde  pas  comme  appelé  à  juger  de 
la  nécessité  on  opportunité  de  l'appel,  mais  seulement  du 
droit  de  l'Appelant,  et  si  le  droit  lui  en  appartient,  je  ne  puis 
lui  refuser  sa  demande.  L^onorable  juge  Aylwin  a  pré- 
tendu que  l'Appelant  pouvait  en  Cour  Inférieure  se  faire 
mettre  hors  de  la  cause  ;  mais  ici  il  s'agit  de  sa  propriété, 
et  en  se  faisant  mettre  hors  de  cour,  il  ne  pouvait  se  sous- 
traire è  l'éviction  ;  sa  mise  hors  de  cause  ne  pouvait  avoir 
d'autre  eifet  que  celui  de  dire  qu'il  n'ftvait  rien  à  jhixe  dans 
la  oQOtesUUiGQ,  et  p^  davantage.  Pour  aaa  paît,  je  pen^ 
qoe  la  ^opdammiUcil  solÂdlûte  empi6chftfa  tcm^e  litigation  A 
l'àveaix,«tqi»'ii  est  pins  prudent  de  rendue  le  Jugement  <el 
que  deni|Uid6*  La  ptopositkMi  légale  émise  par  4e  savant 
juge  n'est  pas  nonecte  ;  il  est  vrai  qu'en  <boiC  la  giurantie  est 
indivisible  et  solidaire,  mus  quand  on  en  vient  à  la  liquida- 
tion, chacun  n'est  tenu  que  pour  sa  part  virile,  si  le  contraire 
n'est  spécialement  énoncé.  U  est  donc  de  toute  nécess^é 
d'aoeoider  1»  eondamoation.  D'fdUe«,r9  l'Appelant  ayanl: 
dsoit  aa  meiUew  jngement  qii'il  sait  posssble  de  lui  donner, 
il  n'cqppartienjt  pas  à  la  ooor  de  le  Itù  refusez,  et  nous  ne 
devions  pas  noos  enquérir  .pi  le  jugameat  ptofiteia  plus  <m 
moins  à  la  partie  qui  le  demande. 

P ANiar,  Juge  ;  Je  ne  pense  pas  que  la  rature  non  approuvée 
soit,  en  général,  de  nature  à  satisfaire  la  cour.  Elle  ne 
peut  être  considérée  comme  authentique.  Qu'on  remarque 
bien  que  sans  l'approbation,  on  peut  dire  que  la  note  en 
maige  n^a  pas  de  date.  Elle  a  pu  être  ajoutée  à  l'acte  après 
sa  signification.  U  y  aumit  danger  à  açoueiUir  de  semblables 
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procédés.  Né&nmaina  sur  les  autorités  cités  par  Pfaooorable 
président  qui  établissent  qu'on  doit  dans  ces  cas  juger  par 
les  circonstances,  je  consens  au  jugement  qui  va  être  rendu. 
Ici  la  partie  n'a  pas  souffert,  elle  a  eu  connaissance  de  tout 
ce  qui  s'est  fait,  sans  réclamer,  et  c'est  sur  ces  circonstances 
que  j'ai  jugé. 

Atlwin,  Juge  :  Je  difière  de  l'opinion  de  la  majorité  de 
la  cour,  tant  sur  la  forme  de  procéder,  ex  parte^  que  sur  le 
fonds,  et  je  crois  devoir  entrer  mon  dissentiment  quoique 
l'affaire  paraisse  de  peu  d'importance.  Il  faut  observer  ici 
que  les  règles  de  pratiques  telles  que  rédigées  sont  bien 
strictes.  Par  la  lie  règle. il  n'est  pas  besoin  d'acte  de  for- 
clusion, pas  même  de  demeure.  Une  autre  règle  porte  que 
faute  de  réponses  produites  dans  le  délai  fixé,  ipso  facto  la 
procédure  peut  se  faire  exporte.  L'omission  d'enfilure  des 
factums,  ipêo  facto j  importe  déchéance  du  droit  de  1&  partie. 
Je. crois  que  la  même  rigueur  doit  être  exercée  vis-à*vis  la 
partie  Appelante,  et  qu'elle  doit  être  tenue,  sous  peine  de 
déchéance,  de  faire  ses  procédures  dans  les  délais  fixés  par 
les  règles  de  pratique,  quoiqu'elle  n'ait  pas  de  contradic- 
teur. 

Sur  la  nécessité  de  la  mention  du  renvoi  dans  le  certificat 
de  signification  de  l'avis  de  cautionnement,  je  suis  d'opinion 
que  l'omission  de  la  mention  est  fatale,  et  sur  ce  point  je 
réfère  à  Touiller.  (1)  Quant  à  l'autorité  de  Bioche  qui  en  fait 
une  matière  de  discrétion  pour  lé  juge,  pour  ma  part  je  don- 
nerais le  bénéfice  de  cette  discrétion  aux  Intimés. 

Sur  le  mérite,  je  pense  que  le  jugement  ne  devrait  pas  être 
changé.  L'action  principale  était  pour  un  douaire  poursuivi 
hypothécairement  contre  l'Appelant  qui  a  assigné  ses  deux 
cautions  qui  ont  pris  fait  et  cause  pour  lui.  L'Appelant 
pouvait  demander  d'être  mis  hors  de  cause  ;  il  ne  l'a  pas  fait. 

(1)  S  TonUiar,  pp^  173  et  teq; 
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II  a  été  condamné,  mais  en  même  temps  les  Intimés  ont  été 
condamnés  à  le  garantir,  réservant  à  l'Appelant  à  prendre 
des  conclnnons  ultérieures.  L'obligation  de  garantie  est 
indivisible,  et  conséquemment  emporte  solidarité,  (1)  et 
d'aillears  le  jugement  tel  que  rédigé  ne  peut  avoir  d'autre 
effet  que  celui  d'ane  condamnation  solidaire.  L'Appelant 
ne  pouvait  donc  s'en  plaindre,  et  son  appel  était  sans  utilité. 
U  est  à  remarquer  encore  que  le  cautionnement  des  Défen- 
deurs en  garantie  était  limité  à  la  somme  de  £750,  et  cepen- 
dant le  jugement  les  condamne  indéfiniment,  comme  ayant 
pris  le  fait  et  cause  de  l'Appelant  Le  jugement  à  mon  avis 
devrait  pour  toutes  ces  raisons  être  confirmé,  en  autant  que 
l'Appelant  n'y  est  aucunement  lésé. 

Caboit,  Juge  :  Je  suis  de  l'opinion  de  la  majorité  de  la 
Cour  et  pour  la  forme  et  sur  le  mérite.  Et  d'abord,  je  me  suis 
demandé  ;  pui»ge  me  satisfaire  que  les  Intimés  ont  été  mis 
^n  état  de  répondre  à  l'appel  et  d'y  défendre  ?  Ils  ont  reçu 
copie  des  griefs  d'appel,  et  quoiqu'ils  n'aient  pas  été  mis  en 
demeure  d'y  répondre,  c'était  suffisant  pour  leur  faire  con- 
nattre  que  l'appel  était  pendant  Ils  ont  été  mis  en  position 
de  s'introduire  dans  l'appel,  mais  il  parait  qu'ils  ont  cru  de 
ténr  intérêt  de  n'en  rien  faire. 

Y  a-t-il  quelque  règle  tellement  rigide  qu'il  ne  soit  pas 
posfible  de  donner  à  l'Appelant  le  bénéfice  de  la  discrétion 
de  la  cour  ?  Je  ne  le  pense  pas. 

Jugement  infirmé. 
DouTRx,  pour  l'Appelant 

(l)PMU0r,  Vente,  No.  10»  :— 1  Dnvei|ier,  No.  356  :— 1  Tio|iloiig,  Vente, 
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No.  16S4. 


SUPERIOR  COURT,— QUEBEC. 
Before  DuT/LL,  Mkrbdith  and  Caik^jt,  Joatioee. 
^  LsrsBYUB  dit  VvRvsm, Plaintiff. 


vs. 


TuLLocK, Defendant. 


Held  :--Tlua  an  «fB4mvH  to  obkda  a 
Copia*  contains  snfficient  ffroondi  for  the 
belief  of  the  Defendant's  ^yajtoie,  wiih 
a  liraiidolent  intent,  if  it  ia  eUted  that 
the  Defendant  refuaea  to  pay  the  lam 
rworato  be  diM;-^haÉ  toe  «eaael  of 
which  he  is  master  is  immediately  about 
to  sail  for  Ewope,  and  that  the  Datei- 
dant  is  to  sail  therein.  (1) 


Jqgé^-CU'an  affidavit  poor  obtenfr 
an  Coina»  contient  des  raisons  snffi- 
eanles  poar  la  enyanee  da  départ  d« 
Défèndenr,  dans  la  vue  defrander  Iodé* 
posant,  s'il  y  est  dît  qoe  ie  Défendeur 
refuaede  payer  ia  sMBme  alléguée  étn 
due  ;— que  le  navire  dont  il  est  capitaino 
est  sur  le  point  de  laira  voHe  pourTSa* 
rope,  et  que  le  Défendeur  est  sur  le  point 
de  ftire  le  voyage  à  boid  ce  nnTÎie^ 


Judgment  rendered  the  26th  December,  1854. 

This  WW  a  motion  by  the  Defendant  to  quash  a  Cc^fias 
nmed  «ppn  the  following  affidavit  :-^ 

**  Pierre  Lefebvre  dit  Vermette,  de  la  oîté  de  Québec, 
^^  arrimeur,  étant  dûment  assermenté  sur  les  Saints  Evan» 
'^  giles,  dépose  et  dit  : 

^^  Que  Jamea  Tollmk,  de  Ueax  inconnaq,  et  maiAtaaant 
^  «n  la  cilé  de  Québec,  matti»  et  commandant  de  la  baïque 
<*  Saint  Lawrence^  est  bien  et  légitimement  et  pezsonxiellei- 
^^  ment  endetté  envers  le  déposant,  en  une  somme  excédant 
^^  dix  livres,  argent  courant  de  cette  province,  savoir,  en  la 
^^  somme  de  cinquante-trois  Uvres,  argent  courant  susdit, 
^^  étant  une  balance  due  au  dit  déposant  par  le  (ttt  James 
^*  Tullock,  sur  la  somme  de  soixante-et-}ieiae  Uvies  aq[e^t 
<<  courant  susdit,  laquelle  dite  dernière  somme,  étant  ooBime 
'^  suit,  sav<Mr"  :  (The  affidavit  here  alleges  the  work  and 
labor  performed  and  monies  expended,  in  the  oonunon  fonn, 
and  then  proceeds  ;) 

<<  Que  le  dit  James  Tullock  néglige  et  refuse  maintenant 
^^  de  payer  au  dit  déposant  la  dite  sonune  de  cinquante-trois 

(1)  4.  L.  C,  Ren.  157,  Wilson  vs.  Reid  :— Berry  va.  Dixon,  p.  218  :— ^^uiiin 
vs.  Atcliesou,  p.  375  :— ted  vida  Larocque  vs.  Clarke,  p.  402. 
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<^  lines,  argent  conrant  susdit,  due  au  dit  déposant  comme 
*^  susdit. 

"  Que  ce  déposant  est  informé,  a  toute  raison  de  croire,  et 
^'  croit  sincèrement  en  son  âme  et  conscience,  que  le  dit 
"  James  Tullock  est  immédiatement  sur  le  point  de  quitter 
^  la  province  du  Canada,  dans  le  but  de  frauda  ses  créan- 
^^  ciers  et  ce  déposant,  et  que  la  raison  pour  laquelle  ce  dépo- 
^^  sant  entretient  cette  croyance,  est  que  la  dite  barque  Saint 
"  Lawrence  est  maintenant  expédiée  en  douane,  et  est  immé- 
^  diat'ement  sur  le  point  de  faire  voile  pour  l'Europe,  et  que 
*^  le  dit  James  Tullock  a  lui  même  signé  ce  jour  Pexpédi- 
"  tion  en  douane  de  la  dite  barque,  et  est  embarqué,  ou  est 
^^  sur  le  point  de  s'embarquer,  sur  la  dite  baïque  pour  faire 
**  le  voyage  de  ce  port  en  Europe  comme  capitaine  de  la 
^^  dite  baïque,  et  ce  déposant  dit  de  plus -que  sans  le  bénéfice 
^  d'un  Bref  de  Capias  ad  Respondendum  pour  arrêter  le  coips 
^^  du  dit  James  Tullock,  ce  déposant  court  risque  de  perdre 
^^  sa  créance,  et  souffiâra  des  dommages." 

The  motien  to  quash  was  faunded  on  the  following  rea- 


First. — ^Because  the  affidavit  made  and  filed  in  this  cause 
upon  which  the  Capias  issued,  contains  no  sufficient  reason 
for  the  belief  therein  set  forth,  that  the  said  Defendant  is 
immediately  about  to  leave  the  province  of  Canada  with 
intent  to  defraud  his  creditoro  or  the  FlaintiiT. 

Secondly, — Because  the  said  affidavit  alleges  that  the  said 
Defendant  is  not  a  resident  of  the  said  province,  and  there- 
fore, in  leaving  the  same,  the  Defendant  cannot  be  presumed 
to  do  so  with  a  fraudulent  intent. 

Thirdly. — ^Because  the  said  affidavit  contains  no  allega. 
tion  that  the  said  Defendant  refused  to  pay  the  sum  of  money 
therein  stated  to  be  due  the  Platntiff  ;  or  that  the  same  was 
ever  deihanded  of  the  said  Defendant  ;  or  that  the  Defendant 


44 

had  made  no  provisioa  for  the  payment  thereof ,  or  that  the 
Defendant  had  no  property  within  ihe  province  to  the 
knowledge  of  the  Plaintiff. 

Fourthly. — Because  it  appears  by  the  «aid  aâSdavit  that 
the  services  therein  alleged  to  have  been  performed,  were 
not  done  at  the  instance  or  request  of  the  Defendant. 

Judgment — 

^^  The  Court  having  seen  and  examined  the  proceedings 
^*  of  record,  and  heard  the  parties  by  their  Counsel,  upon  the 
*^  motion  of  the  twenty-fifth  day  of  November  last,  pursuant 
^^  to  notice,  on  behalf  of  the  Defendant,  James  Tullock,  that 
**  the  writ  of  attachment,  in  this  cause  issued,  be  set  aside 
^*  and  quashed,  and  that  the  bailbond  in  this  cause  given 
"  under  the  said  writ,  be  delivered  up  to  the  said  Defendant, 
^*  and  declared  null  and  void,  for  the  reasons  in  the  said 
*^  motion  mentioned  : — Considering  that  the  affidavit  in  this 
*^  cause  filed  contains  sufficient  grounds  to  justify  the  Plain- 
'^  tiffin  the  belief  that  the  Defendant  was  about  to  leave  the 
^'  province  of  Canada,  with  the  intent  of  defrauding  the  said 
**  Plaintiff,  and  that,  therefore,  he  was  entitled  by  law  to  the 
^^  writ  of  Capias  ad  Respondendum  in  this  cause  issued,  doth 
^*  dismiss  the  said  motion  with  costs,  &c." 

Plamondon,  a.  for  Plaintiff. 
Pops  and  R.  Pops,  for  Defendant 
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BANC  DE  LA  REINE,  j  district  DE  MONTREAL. 

Presents  Sir  L.  H.  LaFontaink,  Bart.,  Juge-en-Cbef, 

Panet,  Atlwin  et  Mbrsdith,  Juges. 

C  Howard,  {DemandeuTj)        Appelant. 

]  ^^ 

(  Sabourin,  {Défendeur^)  Intimé. 


Jnifi  :— Gtoe  dant  l'eipèee  d'an  billet 
dal6  a  Montréal  et  payable  à  Albany, 
dans  l'Etat  de  New  Tork.  ravis  de  protêt 
envoyé  par  la  malle  et  adreei6  à  Tendos- 
■ear  à  Montréal,  (le  protêt  étant  fait  et 
favie  mie  à  la  poète  eoivant  lee  lois  de 
l'Etat)  n'eet  pas  eiiffieant,  les  arrange- 
ments entre  les  deux  paye  relativement 
ans  mallae  ne  permettant  pas  le  passage 
de  lettres  sans  payment  préalable  d' Al- 
bany à  la  ligne  entre  les  deax  pays. 

L'avis  adressé  à  Pendoesear  aa  lieu 
où  le  billet  est  daté  est  mie  diligence 
Bvflisante  ;  telle  indication  justifiant  le 
porteur,  lorsque  l'endossement  eetsans 
restriction,  de  r^arder  ce  lieu  ooouto  le 
domicile  de  l'endossettr. 


Held  : — That  in  the  ease  of  a  protest 
of  a  note  dated  at  Montreal  and  payable 
at  a  bank  in  Albany,  in  the  State  of 
New  York,  a  notice  of  protest  mailed  at 
Albany  addressed  to  an  endorser  at  Mon- 
treal, (protest  being  made  and  notice 
mailed  according  to  the  laws  of  the  State) 
is  not  sufficient,  the  postal  arrangements 
between  tbe  two  countries  at  the  time, 
being  such,  that  letters  could  not  pass 
through  the  poet  without  prepayment  of 
poelagefrom  Albany  to  the  line. 

Notice  sent  to  the  endorser  at  the 
place  where  the  note  was  dated  is  suffi- 
cient diligence  ;  euch  place  being  suffi- 
cient indication  of  the  endorser's  domicile, 
to  warrant  the  holder  in  sending  notice 
there,  the  endorsement  being  unres- 
tricted. 


Jugement  rendu  le  10  Octobre,  1854. 

Les  faits  de  la  cause  sont  énoncés  dans  le  rapport  qui  en 
a  été  fait  à  l'époque  ou  cette  cause  fut  jugée  par  la  Cour 
Supérieure  à  Montréal.  (1) 

.   En  Cour  d'Appel. 

RoBKRTSOjr,  Ahursw,  pour  Appelant. 

It  is  contended  by  the  Appellant  that  there  is  no  legal  or 
sufficient  evidence  of  any  Law,  Treaty,  or  authorized  Postal 
Regulation,  by  which  the  Appellant,  resident  at  Albany,  in 
tbe  State  of  New  York,  can  be  held  bound  to  prepay  postage 
on  letters  mailed  by  him.  The  production  of  copies  of  a 
Montreal  newspaper,  ccmtaining  lists  of  unpaid  letters  re- 
maining in  the  Whitehall  post  office,  and  a  copy  of  a  Depart- 

(1)S  DéeinonsB.C.  p.  121. 
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mental  Circular  to  Canadian  Post  Masters,  not  proved  to 
have  been  authorized  or  issued  by  any  competent  authority, 
can  impose  no  such  liability  on  holders  of  negotiable  paper, 
made  payable  in  the  United  States. 

There  is  no  legal  evidence  of  the  duties  imposed  on  Cana- 
dian Postmasters  by  the  public  authorities  ;  and  no  proof 
whatever  of  prepayment  being  required  by  any  Law,  or 
Postal  Regulation  in  force  within  the  State  of  New  York. 
There  is  no  evidence  as  to  the  letter  containing  the  notice 
having  been  stopped  at  Whitehall.  If  it  was  so  stopped,  it 
must  have  been  in  virtue  of  some  Law  or  Postal  Regulation  in 
force  in  the  State  of  New  York  ;  and  the  existence  of  such 
Law  or  Postal  Regulation  should  have  been  shewn,  and 
cannot  in  the  absence  of  all  proof,  be  taken  for  granted.  This 
is  the  case,  more  especially  since  we  have  of  record  the 
evidence  of  the  Notary  who  mailed  the  notice,  and  that  of 
two  competent  witnesses.  Lawyers  of  distinction  at  Albany, 
that  the  notice  was  duly  given  according  to  the  laws  of  the 
State  of  New  York.  It  is  submitted  that  no  case  can  be 
found  where  prepayment  of  postage  has  been  held  necessary 
to  valid  notice,  whilst,  on  the  contrary,  the  established  doc- 
trine is  that  ^^  if  the  notice  is  put  into  the  Post  Office,  to  go 
by  the  proper  post,  it  is  wholly  immaterial  to  the  rights  of 
the  holder  whether  it  goes  by  the  proper  post^  or  whether  it 
ever  reaches  the  party  entitled  to  notice  or  not.  All  that  the 
law  requires  of  the  holder  is  due  diligence  to  send  the  notice 
within  the  proper  time^  and  he  has  done  his  whale  duty  when 
he  has  put  it  into  the  post  in  due  season,  and  it  is  properly 
directed,"  (1)  and  that  the  oath  of  the  Notary  that  he  put 
the  notice  into  the  Post  Office,  on  the  day  of  protest,  is  com- 
petent and  sufficient  in  law  to  prove  the  fact.  (9) 

As  to  tbe  notice  being  addressed  to  '^  C.  Sabourin,  Mont- 

■  ■■     m  •  •       ■      li.t.pp^.ii.^i       III 

(1)  d  HiH,  587  -^21  Wead,  643  :— Story,  Nota,  f  347. 

m  10  Pete»,  Rap.  682:— 3  Esp,  p.  54:- 11  East.  p.  117;— Ry.  and  Mood. 


47 

real,"  the  Court  held  the  address  sufiicient,  and  it  is  sub- 
mitted that  in  this  respect  the  Judgment  is  in  accordance 
with  the  authorities.  (1) 

It  may  be  added  that  there  is  nothing  in  the  pleadings  or 
evidence  of  recced  to  raise  a  presumption  that  Sabourin,  at 
the  time  the  notice  was  sent,  did  not  reside  in  Montreal, 
except  the  fact  that  in  the  writ  and  declaration  he  is  des- 
cribed as  of  *^  Longueuil.''  It  is  plain  that  a  change  of  resi- 
dence may  have  been  made  in  the  interval  between  the  time 
when  the  note  fell  due,  and  the  time  tlie  action  was  insti- 
tuted. 

In  respect  .of  the  argument  taken  below,  of  the  hardship  of 
holding  an  indorsee  liable  withoutthe  clearest  proof  of  notice,  it 
is  sufficient  to  say  that  it  would  be  a  greater  hardship  on  the 
holders  of  paper  to  oblige  them  to  send  special  messengers^  or 
to  bring  home  notice  to  indorsers.  In  this  particular  instance^ 
the  plea  as  to  the  want  of  notice  was  general,  and  it  was  not 
until  the  enquête  of  the  Plaintiff  was  closed  that  the  real 
nature  of  the  Respondent's  pretensions  was  made  known.  In 
an  other  case,  No.  2524,  between  the  same  parties,  an  inef- 
fectual attempt  was  made  to  be  permitted  to  re-open  the 
Plaintiff's  enquête^  on  the  ground  that  since  it  was  closed, 
evidence  had  come  to  the  knowledge  of  the  Counsel  that  in 
fiurt  postage  was  pkepaid  on  the  letters  oontaiiung  the  notice. 
That  the  postage  was  actually  paid  does  not  appear  in  thia 
case,  oior  docs  the  contrary  appear,  l^at  the  note  was  duly 
protêîted  aeeordingto  the  laws  of  New  York^  and  notice  to  the 
Itespondeiit  put  into  the  Post  Office,  within  the  time  pres- 
<^bed  by  the  law  of  that  State  and  of  Canada,  does  appear, 
and  cftnnot  be  called  in  question. 

Doums,  pour  l'Intimé* 
(1)  24  Wead.,  p.  35S  :— 81  Weod.,  p.  643  :---l  M.  *  R.»  p.  543  :— Chhtj,  p. 
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L'Appelant  n'ayant  allégué  l'existence  d'ancnne  loi  étran- 
gère dans  sa  déclaration,  ne  pouvait  faire  joger  la  contes- 
tation d'après  les  lois  de  l'Etat  de  New  York,  et  devait  en 
toutes  choses  rester  sous  les  prescriptions  de  nos  lois. 

Ce  principe  est  consacré  par  tous  les  auteurs  ;  il  suffit  de 
citer  là-dessus  une  «eule  autorité.  (1) 

D'après  ce  principe,  l'action  devait  tomber  quant  à  l'en- 
dosseur, l'Intimé,  attendu  que  sous  la  loi  qui  régissait  le 
pays  à  l'époque  du  protêt,  ce  protêt  devait  être  fait  dans 
l'après-midi  pour  être  valable,  et  le  protêt  ne  mentionne  pas 
à  quelle  heure  il  a  été  fait.  (2)  La  preuve  qui  a  été  faite  de 
l'heure  de  la  signification  du  protêt  étant  nulle,  vu  que  l'acte 
devait  parler  pour  lui-même,  il  résulte  que  de  fait,  il  n'y 
a  aucun  protêt  légal. 

En  supposant  que  la  question  du  protêt  et  de  l'avis  de 
protêt  dût  être  jugée  d'après  les  lois  de  l'Etat  de  New  York, 
sans  que  la  déclaration  ait  dit  ce  qu'étaient  ces  lois,  il  est 
un  autre  principe  de  droit  international,  c'est  qu'en  l'absence 
de  preuve  de  la  différence  qui  existe  entre  les  lois  d'un  pays 
et  celles  d'un  autre,  la  loi  présume  que  les  lois  des  pays 
étrangers  sont  semblables  à  celles  du  lieu  oili  un  individu 
exerce  son  recours. 

On  trouve  encore  ce  principe  énoncé  dans  le  même  au- 
teur. (S) 

Or  la  loi  du  Canada  oblige  le  porteur  de  payer  la  poste 
où  il  dépose  l'avis  de  protêt  pour  lui  donner  de  la  valeur,  (4) 
et  en  l'absence  de  preuve  pour  établir  que  la  loi  de  l'Etat  de. 
New  York  est  différente,  on  doit  présumer  qu'elle  est  la 
même  qu'ici. 

(1  )  Byleê  on  Bills,  p.  297,  No.  304. 
(9)  13Vîct.cap.lâ,  f6ct  14. 

(3)  BylM  on  Btlb,  p.  897,  No.  301 

(4)  12  Ykst.  chap.  â2,  sect.  11. 
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L'avis  de  protêt  a  été  envoyé  avec  une  telle  négligence, 
qu'il  lui  était  impossible  d'arriver.  Cette  dernière  raison 
est  concluante,  et  ne  laisse  lieu  à  aucune  difficulté. 

En  premier  lieu,  l'avis  est  dirigé  à  Montréal,  à  l'adresse 
de  PIntimé,  l'endosseur,  que  l'Appelant,  porteur  du  billet, 
connaît  bien  quand  il  s'agit  de  le  poursuivre  et  qu'il  sait 
résider  à  Longueuil. 

En  second  lieu,  l'Appelant  ne  paie  pas  le  port  de  l'avis  de 
protêt  qu'il  fait  adresser  à  l'Intimé,  lorsqu'il  était  connu  de 
tout  le  monde  que  les  relations  postales  qui  existaient  alors 
entre  les  Etats-Unis  et  le  Canada  étaient  telles,  qu'une  lettre 
non  payée  ne  pouvait  pas  traverser  la  frontière  ;  de  sorte 
que,  comme  le  disait  le  président  de  la  Cour  Inférieure, 
l'Appelant  ou  son  notaire  eut  aussi  bien  fait  de  garder  l'avis 
dans  sa  poche. 

Or  il  est  un  principe  de  droit  qui  est  commim  à  tous  les 
peuples,  quant  aux  avis  qu'il  faut  donner  des  protêts  de 
billets  ou  lettres  de  changes  :  c'est  qu'un  avis  n'est  considéré 
suffisant  qu'en  autant  qu'on  a  pris  les  moyens  raisonnables 
de  le  faire  parvenir.  (1) 

Ce  dernier  motif  a  réuni  l'unanimité  des  trois  juges  qui 
ont  jugé  la  cause  en  première  instance. 

Sir  L.  H.  LaFontaucs,  Juge-en-Chef:  Action  fondée  sur 
un  billet,  daté  à  Montréal,  le  21  Mai,  1850,  fait  par  P.  E. 
Picanlt,  de  cette  ville,  à  l'ordre  de  Sabourin,  l'Intimé,  qui 
l'a  endossé  le  même  jour  et  au  même  lieu  au  profit  de  l'Ap- 
pelant :  le  dit  billet  fait  payable  à  neuf  mois,  au  bureau 
d'une  banque  d' Albany,  Etat  de  New  York,  appelée  "  The 
Mechanics  and  Farmers'  Bank." 

L'Intimé  avait  plaidé  par  exception,  non  seulement  le 
défaut  d'avis  du  protêt  du  billet  quant  à  lui,  mais  encore  le 

(1)  Story,  OD  J^rom.  Notei,  pp.  419, 428, 437,  et  seq.  No.  345. 
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défaut  même  de  tout  protêt  quelconque.  Cependant  il  a  été 
prouvé  que  le  24  Février,  1851,  paiement  du  billet  fut 
demandé  à  la  banque  où  il  avait  été  fait  payable,  à  Albany, 
et  là  protesté  faute  de  paiement. 

Il  est  de  môme  prouvé  que  l'avis  de  protêt  a  été  déposé  le 
même  jour  au  bureau  de  poste  d'Albany,  adressé  à  l'Intimé, 
à  Montréal,  mais  sans  que  le  port  en  ait  été  payé  ;  d'un  autre 
côté  il  n'est  point  prouvé  que  cet  avis  soit  parvenu  à  l'Intimé. 
Il  résulte  même  de  la  preuve  qu'il  n'a  point  pu  lui  parvenir, 
puisqu'à  l'époque  où  il  fut  envoyé,  les  lettres  destinées  pour 
Montréal,  mises  au  bureau  de  poste  d'Albany,  sans  port  payé 
d* avance  jttsqu^ à  la  frontière^  ne  pouvaient  pas  être  trans- 
mises au  delà  de  Whitehall,  Etat  de  New  York  ;  ces  lettres 
ne  pouvaient  donc  pas  alors  entrer  dans  le  Bas  Canada- 
Telles  étaient  les  conséquences  des  rapports  alors  existant 
entre  notre  gouvernement  et  celui  des  Etats  Unis  relative- 
ment au  service  des  postes.  Cet  état  de  choses  étant  le 
résultat  de  rapports  internationaux  entre  les  deux  pays,  con- 
stituait un  fait  d'ordre  public  que  l'Appelant,  résidant  à 
Albany,  devait  être  censé  connaître. 

Le  jugement  de  la  cour  de  première  instance,  à  Montréal, 
a  condamné  Picault,  le  souscripteur  du  billet,  à  en  payer  le 
montant  à  Howard,  l'Appelant,  mais  il  déboute  ce  dernier 
de  sa  demande  contre  l'endosseur,  l'Intinié  ;  la  cour  donnant 
pour  motifs  de  sa  décision  qu'aucun  avis  de  pmtêt  du  billet 
n'avait  été  donné  à  l'Intimé,  que  par  suite  des  susdits  rap- 
ports alors  existant  entre  les  deux  gouvernements,  aucune 
lettre  dont  le  port  jusqu'à  la  frontière  n'était  pas  payé  d'a- 
vance ne  pouvait  être  transmise  par  la  poste  d'Albany  à 
Montréal,  que  ce  port  n'avait  pas  été  ainsi  payé  par  le 
Demandeur,  et  qu'enfin  ce  dernier  n'avait  pas  fait  de  dili- 
gence, ou  pris  de  précautions  raisonnables  ou  suffisantes,  pour 
assurer  la  transmission  de  l'avis  du  protêt  à  Sabourin,  l'Inti" 
mé.  Le  billet  était  payable  à  Albany,  la  demande  du  paie- 
ment et  le  protêt  devaient  être  faits  suivant  les  lois  de  l'Etat 
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de  New  York.  Sur  ce  point  la  preuve  de  l'Appelant  paraît 
satisfaisante.  Il  semble  que  Pavis  du  protêt  pouvait  valable" 
ment  être  adressé  à  PIntimé  à  Montréal,  puisque  le  billet  et 
l'endossement  ont  été  tous  deux  souscrits  dans  cette  ville,  et 
que  PIntimé  par  son  endossement  ou  autrement,  n'a  pas  eu 
le  soin  d'indiquer  à  l'Appelant  que  son  domicile  était  à  Lan^ 
gueutlj  et  non  à  Montréal.  Au  reste,  rien  ne  constate  que 
lors  de  la  confection  du  billet  et  du  protêt,  PIntimé  avait  son 
domicile  dans  le  premier  de  ces  deux  endroits,  et  non  dans 
le  second- 
Reste  à  examiner  la  question  relative  à  la  transmission  de 
Pavis  du  protêt.  Sur  ce  point,  nous  concourons  dans  les 
motifs  donnés  par  la  cour  de  première  instance,  et  par  con- 
séquent nous  sommes  d'opinion  que  son  jugement  doit  être 
maintenu. 

Il  est  de  règle  certaine,  passée  pour  ainsi  dire  à  Pétat 
d'axîôme,  tant  dans  notre  droit  que  dans  celui  de  nos  voisins, 
qu'en  pareil  cas,  le  porteur  d'un. billet  à  ordre,  pour  conserver 
son  recours  contre  l'endosseur,  doit  user  de  "  diLe  diligence  " 
pour  faire  parvenir  à  ce  dernier,  l'avis  de  protêt.  C'est  l'oblL 
gation  qu'il  a  contractée  envers  l'endosseur  ;  et  il  n'est  peut- 
être  pas  hors  de  propos  de  remarquer  ici  que  l'Appelant  lui 
même  a  affirmé,  dans  sa  déclaration,  que  c'était  à  Montréal 
que  l'Intimé  avait  endossé  en  sa  faveur,  et  lui  avait  livré,  le 
billet  en  question.  Or,  pour  remplir  cette  obligation,  le 
porteur  doit  faire,  autant  que  cela  est  en  son  pouvoir,  tout  ce 
qu'il  gait  ou  est  censé  savoir  être  nécessaire  pour  assurer  la 
transmission  de  Pavis  du  protêt,  autrement  il  n'y  aurait  pas 
de  sa  part  "  due  diligence  ;"  puisqu'à  l'époque  du  dépôt 
de  l'avis  du  protêt  au  bureau  de  poste  d' Albany,  cet  avis  ne 
pouvait  pas  parvenir  à  Montréal,  à  moins  que  le  port  n'en 
fût  payé  d'avance  jusqu'à  la  frontière,  ce  paiement  étant 
essentiel  à  sa  transmission  ;  il  faisait  donc  partie  des  "  dili- 
gences ou  précautions  raisonnables  ou  suffisantes"  que 
4» 
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l'Appelant  devait  accomplir.  En  supposant  même  que,  de 
fait,  il  put  ignorer  Pétat  de  choses  qui  rendait  ce  paiement 
nécessaire,  n'était-ce  pas  le  moins  qu'on  dût  attendre  d'un 
homme  tant  soit  peu  soigneux  ou  diligent,  qu'en  déposant 
sa  lettre  au  bureau  de  poste,  il  s'informât  s'il  fallait  en  payer 
le  port  d'avance  pour  qu'elle  pût  franchir  au  moins  la  fron- 
tière de  son  propre  pays  ?  11  nous  semble  que  cela  pouvait 
se  faire  sans  trop  grand  trouble  pour  l'Appelant.  Nous 
sommes  donc  portés  à  dire,  comme  la  cour  de  première 
instance,  que,  dans  l'espèce,  il  n'y  a  pas  eu  "  due  diligence  " 
de  la  part  de  l'Appelant  dans  l'envoi  de  l'avis  du  protêt  à 
l'Intimé,  puisqu'il  n'en  a  pas  payé  d'avance  le  [X)rt,  du  moins 
jusqu'à  la  frontière.  Peut-être  même,  dans  les  circonstances, 
l'Appelant  était-il  obligé  d'en  payer  le  port  jusqu'à  Montréal, 
aux  termes  de  la  lie  section  de  notre  statut  provincial  de 
1849,  (l)  s'il  est  vrai  que,  lorsqu'un  billet  est  fait  payable 
en  un  lieu  différent  de  celui  où  il  a  été  souscrit,  l'avis  à 
donner  du  protêt  doit  être  réglé  par  la  lex  loci  cantraclus^  à 
.  la  différence  du  protêt  lui  même  qui,  en  pareil  cas,  doit  être 
fait  suivant  la  loi  du  lieu  où  le  dit  billet  est  payable.  (2) 
Mais  il  n'y  a  pas  lieu  d'entrer  dans  l'examen  de  cette  der- 
nière question.  Il  nous  suffit  pour  la  décision  du  présent 
appel  d'approuver  les  motifs  énoncés  dans  le  jugement  du 
tribunal  de  première  instance.  Ainsi  nous  disons  qu'il  a  été 
bien  jugé,  et  par  conséquent  l'appel  est  déboulé. 

Jugement  de  la  cour  de  première  instance  confirmé. 

Robertson,  A.  et  G.  pour  les  Appelants. 
DouTRE,  pour  l'Intimé. 

(1)  V^  Vie  ch.  22. 

(2)  Slory,  on  BilU  of  Exchange,  2e  Edit.  p.  205,  No.  176  :— 5  Pardessus,  Droil 
Com.  4e  £dit.  No.  1497  et  saiv  :~ClitUy  on  Bill»,  9th  Edit,  pp.  475,  476. 


53 


VICE-ADMIRALTY  COURT  :— LOWER  CANADA. 

Before  the  Hon.  Henry  Black,  Judge,  Vice- Admiralty  Court. 

Ths  Electric, — Molton. 


1.  Salvage.  A  vessel  struck  on  Red 
bland  shoal  in  the  River  St.  Lawrenrr, 
at  thn  end  of  November,  1853,  and  being 
abandoned  by  the  crew,  was  subsequent- 
ly carried  off  by  the  ebb  tide.  Sbu  was 
fallowed  by  four  young  men,  who  with 
great  perseverance,  courage  and  skill, 
and  with  great  |ieril  of  their  lives,  forced 
their  boat  through  the  ice,  and  got  on 
board  and  brojght  her  back  to  the  bay 
ot  Tadousac,  where  she  remained  in 
safety  during  the  winter,  and  until  she 
proceeded  on  her  voyage  in  the  following 

r'ng.     On  a  value  of  £3000  currency , 
Court  awarded  X500  currency  and 
costs. 


2.  Rule  laid  down  by  the  Court  res- 
pecting the  production  of  protests,  viz  : 
that  in  all  ca^es  of  ialvage  they  ought  to 
be  brought  in. 


1.  Sauvetage.  Un  vaisseau  échoua 
FUr  la  batture  de  Tlsle  Rouge  dans  le 
fleuve  >St.  Laurent,  à  la  fin  de  Novem- 
bre, 1853,  et  ayant  été  abandonné  )tar 
l'équipage  fut  subséquemment  eiu^iorté 
par  les  glaces  au  reflux,  et  fut  suivi 
par  quatre  jeunes  gens,  qui  avec  beau- 
coup de  perse vérancf*,  de  courage  et 
d'adresse,  et  au  grand  péril  de  leur  vie, 
forcer  leur  chaloupe  à  travers  les  glaces, 
s'embarquer  et  ramener  le  vaisseau 
à  la  bain  de  Tadousac,  où  il  resia.  en 
sûreté  pendant  l'hiver  et  jusqu'au  prin- 
temps, lorsqu'il  fit  voile  pour  i^a  destina- 
tion. Sur  la  valeur  de  £3000  courant, 
la  Cour  donna  £èO0  courant  et  les  dé- 
pens. 

9.  Règle  établie  par  la  Cour  relative- 
ment à  la  production  des  protêts,  savoir  : 
que  dann  les  poursuites  pour  sauvetage 
tels  protêts  devraient  être  fi.és. 


Judgment  rendered  the  lOth  March,  1855. 


This  was  a  cause  of  salvage,  promoted  by  Edward 
Hovington  and  Malcolm  Hovington,  and  by  Hubert  Fraser, 
on  behalf  of  his  minor  sons  Daniel  Fraser  and  Elzéar  Fraser, 
for  services  rendered  to  the  bark  Electric,  stranded  on  Red 
Island  shoal,  to  the  eastward  of  the  island,  on  her  homeward 
voyage  in  November  1853.  The  circumstances  of  the  case 
are  faUy  noticed  in  the  following  judgment. 

Hon.  HsNRT  Black  : — The  Electric,  John  Molton,  Master, 
sailed  from  Quebec,  on  the  17th  November  1853,  on  a 
voyage  to  Biddeford,  a  sea  port  in  Devonshire  in  England, 
and  proceeded  down  the  river  St.  Lawrence  as  far  as  Red 
island,  about  one  hundred  and  forty  miles  below^  Quebec. 
On  the  evening  of  the  22nd  November,  she  grounded  on  Red 
island  shoal,  to  the  eastward  of  the  island,  the  weather  being 
at  that  time  more  than  usually  inclement,  and  the  ice 
forming  round  her  and  upon  her,  so  as  to  prevent  her  from 
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being  worked,  or  moving.  Notwithstanding  the  eflfortsof 
the  master  and  crew,  she  remained  fast  during  the  23rd, 
24th,  25th,  26lh  and  27th.  On  the  last  mentioned  day  the 
master  and  crew  left  the  vessel,  being  no  longer  able  to 
endure  the  cold  and  the  hardships  to  which  they  were 
subjected,  some  of  them  being  disabled  by  sickness  proceed- 
ing from  these  causes.  A  pilot  of  the  name  of  Thomas 
Simard,  who  had  come  to  their  assistance  and  had  been 
with  them  in  the  vessel,  also  landed  with  them.  The  crew 
were  taken  to  the  light  house  on  the  island,  where  they 
remained  over  night.  On  the  28th  the  vessel  was  carried 
off  by  the  ice  with  the  ebb  tide,  and  had  drifted  down  the 
river  some  distance,  when  the  master  and  several  of  the 
crew,  and  this  pilot,  made  two  or  three  fruitless  attempts  to 
cut  their  way  through  the  ice  to  the  vessel.  They  then, 
under  the  advice  of  the  same  pilot,  left  the  island  and 
crossed  over  to  the  parish  of  Green  island,  on  the  main  land, 
on  the  south  side  of  the  St.  Lawrence,  the  master  declaring 
that  he  believed  any  attempt  to  get  to  the  vessel  was 
hopeless,  and  thinking  it  possible  that  she  might  drift  across 
the  channel  to  Green-island.  At  about  five  o'clock  the 
same  evening  Edward  Hovington  and  Malcolm  Hovington, 
two  seamen,  the  former  about  twenty-four  years  of  age,  and 
the  latter  about  nineteen,  who  had  come  over  from  Tadousac, 
on  the  north  shore  of  the  river,  to  Red  island,  for  the  purpose 
of  rendering  assistance  to  the  Electric,  proposed  to  Daniel 
Fraser  and  Elzear  Fraser,  two  young  men,  the  one  nineteen, 
and  the  other  about  fourteen  years  of  age,  to  go  off  in  a  boat 
belonging  to  the  Hovingtons,  in  pursuit  of  the  vessel,  and  to 
make  an  effort  to  go  on  board,  and  save  her  if  possible. 
They  all  agreed,  and  accordingly  left  Red  Island  about  five 
o'clock  in  the  evening,  and  by  great  perseverance,  courage 
and  skill,  and  with  great  peril  of  their  lives,  they  forced  their 
boat  through  the  ice,  and  succeeded  in  getting  on  board,  in 
about  two  hours  after  they  had  left  the  island,  the  vessel 
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beîng  then  about  three  miles  below  Red  island,  surrounded 
by  the  ice,  and  drifting  with  it  and  the  tide.  They  found  the 
hull  of  the  vessel  and  deck  covered  with  ice,  the  sails  and 
rigging  frozen  stiff,  so  that  it  was  very  difficult  and 
dangerous  to  attempt  to  navigate  her,  or  to  do  any  thing 
with  her.  The  wind  was  then  strong  from  the  southwest  or 
down  the  river,  the  night  dark,  and  the  weather  very  bad, 
with  squalls  and  snow  storms,  and  great  cold  ;  and  they 
remained  on  board  during  the  night.  The  vessel  had  drifted 
down  about  eighteen  miles  below  Red  island,  or  nearly 
opposite  the  Esquamine  islets,  when  at  about  three  o'clock 
in  the  moraing  the  wind  first  slackened,  and  then  changed 
to  the  northeast  with  a  moderate  breeze,  the  ship  neverthe- 
less being  always  surrounded  by  ice.  Taking  advantage  of 
this  favorable  opportunity,  the  salvors,  with  some  difficulty, 
managed  to  set  the  sails,  and  direct  their  course  up  the  river. 
Notwithstanding  the  difficulty  of  steering  the  vessel,  the 
knowledge  the  Hovingtons  had  of  the  river,  enabled  them  to 
avoid  several  very  dangerous  places,  and  finally  to  get  the 
ship  into  Tadousac  Bay,  where  they  made  her  fast,  and  then 
stored  away  on  shore  her  sails  and  rigging.  The  vessel  was 
anchored  and  remained  afloat  all  the  winter,  and  until  she 
was  delivered  to  the  owner  in  the  following  spring,  and 
proceeded  on  her  voyage.  It  appears  that  in  saving  the 
vessel  the  Hovingtons  lost  their  boat,  which  was  crushed  in 
the  ice,  and  that  the  parties  were  engaged  in  the  salvage 
service  about  nineteen  or  twenty  hours  ;  and  the  courage 
and  skill  exerted  by  the  Hovingtons  especially,  were 
very  great. 

The  only  question  to  be  determined  is  the  amount  to 
which  the  salvors  are  entitled.  The  several  attempts  at 
compromise,  and  conversations  between  the  parties  interested 
which  have  been  referred  to  in  the  evidence,  amount  in  law 
to  nothing  ;  and  against  those  parts  of  the  evidence  which 
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tend  to  deciy  the  value  of  the  services  rendered  by  the 
salvors,  the  court  is  bound  to  take  into  consideration  the 
fact  that  the  protest  made  by  the  master,  which  would  have 
contained  a  narrative  of  the  facts  when  they  were  fresh  in 
his  memory,  has  not  been  produced  ;  and  that  neither  the 
master,  the  mate,  nor  any  of  the  crew  have  been  examined 
in  the  case  ;  although  it  may  be  fairly  supposed  that  the 
protest,  and  the  evidence  of  these  men  would  have  been  the 
best  evidence  by  which  the  court  could  have  been  informed 
of  the  facts  of  the  case,  and  of  the  circumstances  under 
which  the  vessel  was  abandoned.  According  to  the  rules  of 
proceeding  in  Admiralty  courts,  the  protest  in  such  cases 
ought  always  to  be  produced  ;  and  if  it  be  not,  the  salvors 
are  fairly  entitled  to  the  benefit  of  the  inference  that  it  is 
withheld  because  it  would  be  too  favorable  to  them.  On 
this  point  the  remarks  and  reasons  of  the  present  eminent 
judge  of  the  High  Court  of  Admiralty,  Doctor  Lushinoton, 
in  the  case  of  the  Emma  (1)  are  conclusive. 

(1)  "  (n  proceeding  to  tbe  consideration  of  the  c&se,  I  cannot  but  notice  with 
ftome  degree  of  suspicion  that  no  protest  has  been  produced  on  bt'h^ilf  of  the  owner 
of  the  vessel  proceeded  against.  Looking  to  the  facts  and  circumstances  of  the  case 
itself,  it  is  certainly  a  case  in  which  according  to  ordinary  experience,  a  protest 
would  have  been  made,  and  if  made  it  should  undoutedly  have  been  brought  ia. 
The  non  production  of  such  protest  in  the  present  instance  becomes  the  more 
extraorJirmry  when  I  look  to  the  affidavits  which  have  been  sworn  by  the  master 
and  mate  of  the  Emma^  the  affidavit  of  the  latter  being  infinitely  fuller  and  more 
coninrehensive  than  that  of  the  former — (Court  referred  to  the  affiitlavits,  and  pro- 
ceeded tu  observe.)  I  will  here  avail  myself  of  tbe  opportunity  to  express  my 
o[)inion  with  respect  to  the  production  ofprotests  in  general  in  this  class  of  cases. 
According  to  my  own  experience  in  this  Court,  I  have  always  understood  the  rule 
zXxce  of  the  Court  to  be,  and  I  am  now   applying  it  to  the  cases  of  s&Ivsge, 


and  practice  ( 

that  the  protests  in  all  cases  ought  to  be  brought  ii>*  and  for  the  following  reasons. 
In  the  firt>t  place,  because  every  protest  is  presumed  to  be  made  rtctntx  facto,  and 
to  contain  a  statement  of  the  transaction  when  the  facts  are  fresh  in  the  memories  of 
the  parties  deposing  to  it,  whereas  the  discussion  and  legal  investigation  of  those 
facts,  and  of  the  evidence  taken  upon  them,  cannot  be  had  until  a  much  later 
period,  when  even  those  who  are  most  inclined  to  speak  with  the  most  perfect 
accuracy,  as  to  the  nature  and  extent  of  the  salvage  service,  may  find  tbeir  memory 
fail  them  with  respect  to  certain  important  points.  This  is  one  reason  why  the 
production  of  the  protest  is  required,  and  ought  to  be  observed.  Another,  and  in 
w^  my  view  of  ii  a  most  important  reason  why  the  protest  should  be  produced ,  is  this, 

^^  viz  :  that  it  is  made  and  sworn  o/to  intuitu.  In  the  argument  which  was  addressed 

to  the  Court  by  one  of  the  learned  counsel,  Dr.  Adcfams,  this  circumstance  hae 
been  adverted  to,  and  ingeniously  applied  as  a  justification  for  keeping  the  protest 
back  upon  the  prv^sent  occasion,  i  cannot,  I  confess,  accede  to  the  argument  which 
was  so  urged  u{ion  the  Couit.  The  first  and  primary  object  for  which  all  protests 
are  made,  is  to  found  a  claim  upon  the  underwriters  for  damage  done,    U  is  clear, 
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The  owner  has  paid  into  court,  since  the  action  was 
brought,  £325  currency,  as  the  salvage.  This  sum  does  not 
,  appear  to  the  court  to  be  sufficient.  The  amount  must  be 
governed  by  considerations  of  the  danger  to  the  ship,  value, 
risk  of  *  life,  skill,  labor  and  duration  of  the"  service.  The 
danger  to  the  vessel  was  most  imminent  ;  there  does  not 
appear  to  be  any  reasonable  cause  for  believing  that  if  no 
one  had  got  on  board,  after  the  master,  pilot  and  crew  had 
left  her, — or  if  the  sails  had  not  been  set,  or  if  she  had  not 
been  been  steered  and  managed  with  the  greatest  hardihood 
and  skill, —  she  would  ever  have  been  saved,  or  have 
drifted  into  any  place  where  the  master  and  crew  could 
have  boarded  her  again.  The  value  of  the  ship  and  cargo 
is  admitted  to  be  £3000  currency.  The  risk  of  life  incurred 
by  the  salvors  must  have  been  considerable  ;  for,  they  did 
what  the  master  and  crew  had  deemed  it  too  dangerous  to 
attempt  :  and  the  skill  and  labor  must  have  been  great  also  ; 
for,  the  salvors  accomplished  what  the  master  and  crew,  and 
pilot,  had  abandoned  all  hope  of  accomplishing.  Such 
being  the  case  the  duration  of  the  service  is  almost 
immaterial  to  the  inquiry.  It  is  the  manifest  interest  both  of 
owners  and  insurers  or  underwriters  of  vet  sels  to  encourage 
every  attempt  to  save  vessels,  under  circumstances  like  those 
which  distinguish  this  case.  The  navigation  of  the  river  St. 
Lawrence,  at  the  end  of  the  month  of  November,  is  well 
known  to  be  exceedingly  difficult  and  perilous,  and  in  1853 
it  was  more  than  usually  so.  There  was  no  obligation  on 
the  part  of  the  young  men  to  risk  their  lives  in  the  attempt 
to  save  the  vessel,  more  especially  as  there  was  not  a  living 
being  on  board,  and  therefore  property  only,  and  not  life, 

therefore,  that  it  is  the  object  of  the  parties  to  state  all  the  facts  and  every  thing 
which  has  happened  to  the  ship,  so  as  to  lay  the  foundation  for  the  roost  extensive 
indemnification.  When  they  cotne  l>efore  this  Court,  on  the  other  hand,  for  the 
pur{{ow  of  adjusting  the  amount  of  the  reward,  then  the  staU  of  things  is  reversed  ; 
the  extent  of  the  damage  is  decried  :  the  nature  and  extent  of  the  damage  is  depre- 
ciated. Upon  these  considerations  therefore,  it  is  most  desirable,  and  much  more  so 
incases  of  salvage,  than  in  esses  of  collision,  that  the  protest  should  always  be 
prodicMl."    d  W.  Robinson's  Bop.  pp.  316,  317. 
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was  to  be  saved.  They  were  only  emboldened  to  risk  their 
own  lives  by  the  hope  of  a  liberal  recompense,  if  their 
enterprise  succeeded.  If  they  had  failed  they  would  have 
got  nothing,  and  might  have  been  lost  or  maimed  in  the 
attempt.  Taking  this  view  of  the  case,  I  think  it  just  and 
right,  and  at  the  same  time  for  the  interest  of  the  trade,  and 
the  general  encouragement  of  similar  efforts,  that  the  salvors 
should  receive  one  sixth  part  of  the  properly  saved,  or  £500 
currency,  together  with  their  costs  and  expenses.  Of  the 
£500  I  award  three  fifths  to  the  Hovingtons,  making  £150 
each,  and  two  fifths  to  the  Erasers,  making  £100  each. 

Ross,  Sol.  Gen.  and  Gauthier,  for  salvors. 
Stuart  and  Vannovous,  for  owner  ; 


No. 


CIRCUIT  COURT.— QUEBEC. 
Before  Power,  Justice. 

C  Meade,  • •  •  Plaintiff, 

1636.  ]  vs. 

(  Battle, Defendant. 


Held  :— 1.  That  in  the  Circuit  Court 
a  Defendant  can  forclose  a  Plaintiff  who 
neglects  or  refuses  to  file,  within  tht- 
delay  allowed  by  the  Statute,  answers  to 
the  Dffendant's  pleas,  after  demand 
thereof  duly  made. 

2.  That  thereupon  the  Defendant  can 
inscribe  the  case  on  the  Roll  of  Enquêtes^ 
and,  when  one  of  the  pleas  is  a  Défense 
au  fonds  en  fait,  declare  that  he  h^s  no 
witnesses  to  ex  0  mi  ne,  and  he  can  then 
inscribe  the  ca-te  on  the  Hull  de  Droit. 

3.  That  the  PlaintifiTs  action  must 
then  be  dismi^ised,  there  being  no  proof 
in  support  of  bis  demand. 


Jugé  : — 1.  due  dans  la  Cour  de  Cir- 
cuit un  Défendeur  peut  forclore  le  De- 
mandeur qui  néglige  ou  refuse  dn  filer 
ses  r6{)onses  aux  pladoyers  du  Défen- 
deur, dans  le  délai  voulu  par  ta  loi,  après 
que  ces  réponses  ont  été  demandées. 

2  Clu'alors  le  Défendeur  peut  inscrire 
la  cause  i^ur  le  Rôle  des  Enquêtes,  et, 
lorsqu'une  Défense  au  fonds  en  fait  a 
été  filée,  déclarer  qu'il  n'entind  pas 
examiner  de  témoins,  et  il  peat  ensuite 
l'inscrire  sur  le  Rôle  de  Droit. 

3.  due  l'action  du  Demandeur  sera 
alors  déboutée,  fiiute  de  preuve  au  sou- 
tien de  la  demande. 


Judgment  rendered  the  24th  April,  1854. 

This  was  an  action  in  forma  pauperis  for  the  recovery  of 
£30  for  damages  alleged  to  have  been  suffered  by  the  Plain- 
tiff, who  had  been  the  Defendant's  Clerk,  in  consequence  of 
his  having  been  unjustifiably  disiuissod  from  the  Defendant'a 
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employ  eight  months  before  the  expiration  of  his  tenn.     The 
action  was  instituted  on  the  20th  September,  1852. 

On  the  9th  November  following,  the  Defendant  pleaded, 
lo.  a  défense  au  fonds  en  fait ^  and  2o.  a  Perpetual  Exception 
peremptory  in  law,  alleging,  lo.  the  misconduct  of  the  Plain- 
tiff, 2o.  that  in  consequence  of  a  reprimand  for  that  conduct, 
the  Plaintiff  had  agreed  to  leave  the  Defendant's  service,  and 
that  thereupon  he  had  been  discharged  and  paid  in  full  to 
that  period. 

On  the  19th  a  demand  of  answers  to  those  pleas  was  served 
upon  the  Plaintiff,  and  no  answers  having  been  given,  the 
Defendant,  on  the  26th,  foreclosed  the  former  from  the  right 
of  filing  such  answers  and  inscribed  the  case  on  the  Roll  des 
Enquêtes  for  the  27th,  notice  of  which  was  given  to  the 
Plaintiff.  On  the  last  mentioned  day  the  Plaintiff  made 
default,  and  the  Defendant  moved  to  have  his  Enquête 
declarjd  closed  ;  the  Defendant  also  declared  that  he  had  no 
witnesses  to  examine,  and  thereupon  he  inscribed  the  cause 
on  the  Roll  de  Droit  for  final  hearing.  Before  judgment  was 
pronounced,  the  Plaintiff  moved  to  take  the  case  out  of 
délibéré^  and  it  appearing  that  the  Clerk  had  omitted  to  enter 
up  the  Judge's  order  declaring  the  Plaintiff's  Enquête  clos^Ay 
the  case  was  struck  from  the  Roll. 

On  the  23rd  November,  1853,  the  Defendant  moved  for 
leave  to  inscribe  the  case  de  novo  on  the  Roll  des  Enquêtes^ — 
a  very  long  argument  took  place  before  Caron,  Justice, 
who  held  the  Circuit  Court  on  that  occasion,  in  which  the 
whole  question  of  the  legality  of  the  proceeding,  and  the  right 
to  foreclose  a  Plaintiff  in  the  Circuit  Court  was  argued  at 
length.  As  the  entire  matter  again  came  before  the  Court 
on  the  hearing  on  the  merits,  the  arguments  are  omitted  here 
and  given  below.  On  the  22nd  February,  1854,  Mr.  Justice 
Caion  rendered  judgment  granting  the  Defendant's  motion. 
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thus,  settling  the  question  that  a  PlaintifFcoald  be  foreclosed. 
The  subsequent  judgment  on  the  merits  was  necessarily  a 
consequence  of  that  of  Mr.  Justice  Caron. 

The  Defendant  incribed  the  case  on  the  Roil  des  Enquêtes^ 
giving  notice  of  the  inscription  to  the  Plaintiff,  and  oft  the 
day  appointed  he  declared  that  he  had  no  witnesses  to  ex- 
amine. The  Statute,  16th  Vic.  Cap.  194,  had  been  passed 
in  the  interval,  taking  away  from  the  Plaintiff  the  right  to 
examine  witnesses.  Acte  of  the  Plaintiff's  declaration  was 
granted  him  ;  and  he  forthwith  inscribed  the  case  for  hearing. 

When  the  argument  came  on  the  Plaintiff  moved  to  strike 
the  cause,  as  well  from  the  Roll  de  Droit  as  from  the  Roll  des 
Enquêtes. 

Secret  AN,  for  Plaintiff  :  No  power  is  given  by  the  Sta- 
tute to  foreclose  a  party  in  the  Circuit  Court  ;  such  a 
proceeding  is  confined  to  the  Superior  Court.  The  clause 
regulating  proceedings  in  the  Circuit  Court  merely  says  : 
"  That  in  appealable  cases  the  pleadings  shall  be  in  writing 
"  and  the  delay  for  pleading,  answering  and  replying  shall 
"  be  the  same  as  in  the  Superior  Court,"  (1)  but  no  provision 
made  for  the  proceedings  that  are  to  be  taken  when  such 
delay  has  expired.  It  is  not  said  that  similar  proceedings  shall 
be  had  thereafter  as  are  to  regulate  cases  in  the  Superior 
Court,  and  even  in  this  latter  Court,  the  intention  can  only 
be  that  a  Defendant  may  be  foreclosed,  otherwise  a  Plaintiff's 
action  may  be  dismissed  virtually  for  want  of  proceedings, 
while  he  is,  by  law,  protected  from  that  penalty  unless  no 
proceeding  shall  have  been  had  for  three  years.  If  a  Plain- 
tiff can  be  so  foreclosed,  then  a  new  péremption  d^ instance  is 
introduced,  and  that  was  not  the  intention  of  the  Legislature. 
Besides,  in  the  Superior  Court,  a  different  proceeding  has  been 
adopted  ;  when  a  Plaintiff  is  foreclosed,  the  proceeding  has 

(1)  13  Vio.  cap.  38  sec.  69. 
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been  a  motion  by  the  Defendant  to  dismiss  the  action,  and 
not  as  in  this  case,  an  inscription  aiix  Enquêtes  and  after 
wards  an  inscription  on  the  Roll  de  Droit. 

Pope,  for  Defendant  :  The  proceedings  taken  by  the  Defen- 
dant are  in  conformity  with  the  provisions  of  the  Statute  12 
Vict.  cap.  38.  By  sec.  25,  in  cases  in  the  Superior  Court 
when  the  delay  to  plead  to  the  declaration,  or  answer  to 
the  pleas,  has  expired,  and  such  pleas  or  answers  "  shall  not 
"  be  filed,  the  opposite  party  may  demand  the  same, 
"  and  if  it  be  not  filed  on  or  before  the  third  juridical 
**  day  after  such  demand,  may  foreclose  the  party  by 
"  whom  it  ought  to  have  been  filed  :  Provided  always,  that 
"  the  party  foreclosed  shall  nevertheless  be  entitled  to  at 
"  least  one  clear  day's  notice  of  the  inscription  of  the  case 
"  for  Enquête  or  hearing,  before  such  Enquête  shall  be  com- 
«*  menced  or  the  cause  shall  be  heard."  Under  this  provision, 
if  this  cause  had  been  pending  in  the  Superior  Court,  the 
Defendant  would  have  been  right  in  resorting  to  his  present 
proceeding.  The  power  of  foreclosure  is  not  limited  to 
the  Plaintiff,  for  it  is  to  be  done  by  the  opposite  party  to 
whose  pleading  an  answer  is  due.  The  Legislature  in- 
tended to  create  a  machinery  whereby  a  Plaintiff  would 
be  prevented  from  keeping  a  Defendant  in  Court  for  three 
years,  and  hence  under  this  Statute  he  can  be  forced  to  pro- 
ceed. There  is  no  law  in  this  country  which  authorizes  the 
Court  to  dismiss  a  Plaintifi's  action  on  a  mere  motion  of  the 
Defendant,  if  he  fails  to  answer  the  Defendant's  pleas, 
whereas  the  present  proceeding  is  specially  allowed  by 
Statute. 

The  question  before  this  Court,  is  not  what  has  been  done 
in  another  Court,  but  whether  the  proceeding  now  taken  in 
this  cause  is  legal  and  correct  ?  By  sec.  59,  the  delays  for 
answering  pleas  in  appealable  cases  in  the  Circuit  Court  are 
to  be.  the  same  as  in  the  Superior  Court.    By  ^^  delay"  ia 
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here  meant  a  term  after  the  expiration  of  which  a  party 
cannot  do  an  act  which  he  could  have  till  then  performed, 
but  this  act  he  could  do  until  he  was  foreclosed  ;  and  there- 
fore that  proceeding  is  necessary  to  render  the  Statute  avail- 
able ;  unless  this  power  of  foreclosure  be  conceded,  there  is 
no  "  delay,"  no  term,  and  the  provision  enacting  there  shall 
be  a  delay  is  nugatory,  and  the  clause  inoperative.  By  sec. 
64,  it  is  enacted  "  that  all  powers  vested  in  the  Supe- 
"  rior  Court  in  any  suit  or  action  pending  in  that  Court 
"  with  regard  to  the  adduction  of  evidence  or  with  regard 
"  to  other  matters  relative  to  or  connected  with  the  con- 
**  duct  of  such  suit  or  action,  and  the  proceedings  therein, 
"  shall  be  and  all  such  powers  are  hereby  vested  in 
"  the  Circuit  Court,  and  the  Judges  by  whom  the  same 
"  is  to  be  held  and  in  the  officers  of  the  said  Court, 
"  respectively,  and  may  be  exercised  by  them  as  fully  and 
"  effectually,  and  under  the  same  provisions  and  conditions 
"  of  law,  as  if  the  several  Acts,  Ordinances  and  Laws  con- 
"  ferring  the  said  powers  were  herein  recited  and  re-enacted, 
"  and  in  such  manner  as  shall  be  most  conformable  to  and 
"  consistent  with  the  other  enactments  of  this  Act."  There- 
fore as  a  Plaintiff  can  be  foreclosed  in  the  Superior  Court,  so 
he  can  be  in  this  Court.  This  is  a  matter  relative  to  and 
connected  with  the  conduct  of  the  action, — ^it  is  a  proceeding 
which  is  legal  in  the  Superior  Court,  and  is  therefore  so  in 
this  Court,  and  has  been  exercised  in  a  manner  conformable 
to  and  consistent  with  the  other  enactments  of  the  Act.  By 
sec.  113,  the  Interpretation  Act  is  to  apply  to  this  Statute, 
and  it  is  enacted,  "  that  all  the  provisions  of  this  Statute  shall 
"  be  liberally  construed  so  as  best  to  promote  the  attainment 
"  of  justice  in  every  case,  and  no  construction  shall  be 
"  deemed  right  which  shall  leave  any  provision  thereof  with- 
"  out  effect."  Would  justice  be  attained  if  the  Plaintiff 
were  allowed  to  keep  the  Defendant  in  Court  and  refuse  to 
go  on  with  his  own  case  ?    Let  him  but  say  he  intends  to 
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proceed,  and  the  Defendant  will  at  once  consent  to  allow 
him  to  answer  the  pleas,  and  the  foreclosure  will  be  removed. 
If  the  construction  contended  for  by  the  Plaintiff  is  correct,  it 
will  leave  the  clause  regulating  the  "  delay"  without  effect, 
therefore  it  cannot  be  right.  Justice  can  only  be  obtained 
by  the  course  the  Defendant  has  taken.  But  all  doubts  as  to 
the  legality  of  this  course  are  removed  by  the  16th  Vict.  cap. 
194,  by  the  8th  sec.  of  which,  it  is  enacted,  that  "  whereas 
**  in  such  causes  and  proceedings  Exparte  it  is  required  by 
"  law  that  notice  of  the  inscription  thereof  for  Enquête  be 
"  given  to  the  party  foreclosed  from  pleading,  and  doubts 
"  may  be  entertained  as  to  the  extent  of  the  rights  of  such 
"  party  at  the  Enquête  ;  that  such  party  shall  not  be  entitled 
"  to  adduce  evidence  thereat,  but  may  cross-examine  all 
"  witnesses  brought  up  against  him,  and  resist  the  taking  of 
"  any  evidence  in  any  wise  illegal  or  inadmissible."  If  a 
Plaintiff  could  not  be  foreclosed,  the  word  "  Defendant"  and 
not  "  party"  would  have  been  used.  By  sec.  20,  it  is 
enacted,  "  that  notwithstanding  any  thing  in  the  59th  and  25th 
*'  sections  of  the  12th  Vict.  cap.  38,  the  delay  for  pleading, 
'*  and  between  the  several  pleadings  in  appealable  cases 
"  before  any  Circuit  Court  shall  be  five  clear  days  only,  and 
"  not  eight  days,  as  in  and  by  the  said  sections  provided  ; 
"  but  that  all  the  promstom  of  the  25th  and  26th  sections  of 
"the  said  Act  (12th  Vict.  cap.  38)  shall  apply  to  the  said 
"  delay  of  five  days,  in  the  same  manner  as  they  now  apply 
"  to  the  several  delays  of  eight  days."  Thus  then,  all  obscu- 
rity, if  any  there  ever  was,  is  removed  ;  for  the  provisions 
of  the  25th  sect,  expressly  prescribe  the  Acte  of  foreclosure. 
The  16th  Vict.  cap.  194  specially  applies  those  provisions 
to  cases  in  the  Circuit  Court,  and  more  than  this,  the  Statute 
declares  that  these  provisions  have  always  applied.  The 
Plaintiff's  objections  therefore  fall.  He  was  rightly  fore- 
closed. Under  the  law  since  the  16th  Vict.  cap.  194,  he 
could  examine  no  witnesses.     He  has  adduced  no  proof  of 
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the  allegations  of  his  declaration,  and  his  action  must  be 
dismissed.     The  Plaintiff  ought  also  to  be  dispaupered. 

Power,  Justice,  having  reviewed  the  arguments,  and  stated 
at  length  his  reasons  for  the  decision  he  had  arrived  at,  ren- 
dered the  following  judgment. 

The  Court  having  heard  the  parties  by  their  respective 
Counsel  upon  the  motion  to  strike  this  cause  from  the  Roll 
de  Droit  and  the  Roll  des  Enquêtes,  doth  dismiss  the  said 
motion,  and  the  Court  having  heard  the  parties  by  their 
respective  Counsel  upon  the  merits  of  the  present  action, 
examined  the  proceedings,  and  the  other  documents  of  record 
in  this  cause  filed,  and  upon  the  whole  maturely  deliberated, 
doth  dispauper  the  Plaintiff,  and  there  being  no  proof,  doth 
dismiss  the  action  of  the  Plaintiff,  with  costs. 

Smith  and  Secretan,  for  Plaintiff. 
Pope,  Thos.  for  Defendant. 


SUPERIOR    COURT.— QUEBEC. 
Before  Bowev,  Chief  Justice,  M orin  and  Badoley,  Justices. 
McKenzie, Plaintiff, 


No.  1656. 


;  JOLIN,. 


vs. 


»  Defendant. 


Held  :— -That  a  confeesion  of  Jud^ 
nent  to  which  the  Defendant  has  set  his 
cross,  countenigned  hy  his  attt^rney  ad 
literrif  is  invalid  and  insufficient  ;  that  the 
Defendant  must  attach  his  signature  to 
the  confession,  and  if  unable  tii  sign,  the 
confession  must  be  made  by  means  of  a 
notarial  instrument. 


Jugé  : — ^Gtu'une  confession  de  juge- 
ment à  laqurlle  le  Défendeur  a  apposé 
sa  marque  d'une  croix,  mdme  quand 
elle  est  contresignée  par  son  procureur 
ad  litem  f  n'est  ni  valable  jni  suffisante  ; 
mais  que  le  Défendeur  y  doit  apposer  sa 
signature,  et  que  s'il  ne  peut  signer,  la 
confession  duit  se  faire  par  un  acte  au- 
thentique devant  notaires. 


Judgment  rendered  the  Sd  April,  1855. 

In  this  case,  by  consent  of  the  parties,  the  action  was  with- 
drawn, the  Defendant  giving  a  confession  of  judgment  for  the 
costs. 
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The  Defendant  accordingly  made  confession,  and  in  the 
presence  of  a  witness  affixed  his  cross  thereto,  being  unable 
to  write  or  sign  his  name.  The  confession  was  countersigned 
by  his  Attorney  ad  litem^  and  accepted  by  the  Attomey  ad 
WmofthePlaintiflF. 

Per  curiam.  The  confession  in  this  case  is  insufficient. 
To  give  validity  to  a  confession  it  is  necessary  that  the 
Defendant  should  either  sign  his  name  or  make  confession 
by  means  of  a  notarial  instrument. 

BowKN,  Chief-Justice,  dissenting  :  —1  consider  the  con- 
fession in  this  case  sufficient  ;  the  Defendant  has  made  his 
cross,  and  his  Attomey  ad  litem  has  countersigned  the 
confession,  this  I  think  is  all  the  law  requires  ;  the  Attomey 
ad  litem  of  the  Defendant  countersigning  the  confession, 
gives  it,  in  my  opinion,  as  much  validity  as  if  it  were  made 
before  a  notary. 

Taschseeau,  J.  T.  for  Plaintiff. 
Gacthibb,  F.  0«  for  Defendant. 


BANC  DE  LA  REINE, 
Eh  Appsl. 


DISTRICT  DE  MONTREAL. 


Présents  :  Rolland,  Panet  et  Atlwin,  Juges. 

SBbown,  • Appdanij 
et 
Laurib, Intimée. 


Jugé  : — Clue  le  constraetear  est  rei- 
poDt&ble  dee  ▼ices  da  sol,  nonobstant 
qo'il  sesoit  engagé  à  soiyre  certains 
plans  eC  devis  sous  la  direction  d'un 
architecte  employé  par  le  propriétair& 

Jugement  rendu 


Held  :— That  the  bailder  is  respon* 
sible  for  the  vices  du  sol,  although  he  be 
bound  by  his  contract  to  follow  certain 
plans  and  specifications  under  the  direc* 
tion  of  an  architect  employed  by  the  pro* 
prietor. 

e  10  Mars,  1854. 


Cet  appel  était  interjette  d'un  jugement  rendu  par  la  Coxij 
Supérieure  à  Montréal,  le  17  Juin,  1851.  (1) 

(1)  La  cause  en  Cour  de  première  instance  est  rapportée.  1  Décisions  du  B.  C, 
6 


6.6 

Brown  appuyait  son  recours  en  appel  sur  les  trois  proposi- 
tions suivantes  : 

1.  Le  dommage  en  cette  cause  procédait  d'un  vice  du  sol 
non  apparent  au  temps  de  l'excavation,  et  l'Appelant,  pour 
ne  l'avoir  pas  alors  découvert,  ne  pouvait  être  responsable  des 
dommages  qui  ont  pu  en  résulter. 

2.  L'Appelant,  n'ayant  entrepris  qu'un  ouvrage  particulier, 
qu'il  avait  fait  non  seulement  d'après  les  plans  et  devis  qui 
lui  avaient  été  fournis,  mais  encore  sous  les  yeux  et  les 
ordres  d'un  architecte*  en  titre,  employé  à  cet  effet  par  l'Inti- 
mée, et  desquels  plans,  devis  et  ordres  il  ne  s'était  pas 
écarté,  ne  pouvait  être  tenu  d'aucuns  dommages  éprouvés  par 
l'Intimée.  (1) 

3.  L'Appelant  alléguait  au  surplus  que  le  montant  des 
dommages  accordés  par  le  jugement  était  excessif. 

L'Intimé  (Je  son  côté  soutenait — lo.  Que  le  constructeur 
devait  répondre  de  la  solidité  et  durée  de  ses  constructions, 
selon  les  règles  de  Part^  et  que  cette  responsabilité  s'étendait 
aux  vices  du  sol  et  qu'il  n'en  pouvait  être  libéré  quoiqu'il  se 
fut  conformé  aux  plans  et  devis,  et  qu'un  architecte  fut  pré- 
posé à  l'exécution  d'iceux  ;  2o.  Que  l'Appelant  comme 
maître -maçon,  devait  connaître  la  nature  du  sol,  sur  lequel  il 

(1)  Domat  Liv  1,  TU.  iV,  sect.  Vlll,  No.  IX,  en  note  :— Pothier,  Oblig^ations, 
Ni)  i6:^  :— Ptithier,  Louage,  Nos.  425,  426  :— Desgodets,  p.  273,  sur  l'Ait.  2U3  de  la 
Coût  :— Ibid,  p.  580,  Art.  1 14  :— Ibid,  p.  1 11,  Art  189  :— Ane.  Denisart,  vbo.  Bâti- 
niei  l,  p.  30vi. — Nouv.  Denisart,  vbo.  Bâtiment,  §  Vil,  p.  312  : — Guy'ot,  Rep. 
de  Juris,  vbo.  ArthitfCte,  p.  231  : — Ibid,  vbo.  Maçonnerie,  pp.  51,  64  ; — 
Hoycret  Rioiz,  vbo.  Architrcie,  |ip.  26  et  i»uiv  : — Ibid,  vbi>  Garantie,  p.  281  :— 
Cainbray  ft  De  la  Porte,  Pandectcs  Françaises,  pp.  197  et  suiv.  Art.  1792  du 
Code  :— tli^toriquc  de  l'Art  1792  du  Code  Civil  :— 1 1  Troplong,  No<  995, 99(3  :— 
14  Coil«  »  ivil,  Fene!,  pp.  233  -.61,  263,  264,  265,  289,  290,  292,  ;j05,  310,318,320, 
340:— Il  Tfoplong,  Nos.  818,  993  jusqu'au  1002  :— 17  Duranton,  No.  255,  p. 
24.S.— 1  Duverjiier,  No.  350  :— 3  Ddvincuurt,  pp.  IIH,  2l6  :— 2  Ltpag^  Li.ix  des 
Bâtiments,  pp.  2i»,  31,  34,  39,  40,  44  : — Frtniy  Ligne\ille,  Co'îe  dis  Architectes 
p.  28ii,  ^90:— DesgoJcls,  Ediide  Deslrern,  1845,  p.  336  :—l  Freiny  Ligoeville, 
Logisl.  .Jc«  Kâii  I  onls.  Nos.  118  et  119,  p.  1  11,  Nt>.  128,  p.  120  :— Stoiy  on  Bail- 
nien«js,  §  428  and  428  a  ; — Addi^on  on  Contracts,  Americ.  Edit  of  1847,  pp.  764, 
505  193,  194  — 1  Campb  p.  38,  Fansworih  vs.  Garrard  :— 7  East,  p.  479,  Ba&ten 
va.  Builer. 
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avait  à  poser  des  fondations,  principe  qu'il  avait  reconnu  lui 
même  en  faisant  en  quelques  endroits  des  excavations  plus 
profondes  que  celles  indiquées  par  le  devis  ;  que  l'Intimé 
n'était  ni  qualifié  ni  tenu  d'exercer  son  jugement  quant  à  la 
suffisance  des  fondations.  3.  Qu'en  l'absence  de  règle  de 
droit  de  nature  à  obliger  le  constructeur  de  la  manière  ci- 
dessus  expliquée,  l'Appelant  dans  le  cas  actuel  était  cou- 
pable de  négligence  grossière  en  ne  prenant  pas  les  précau- 
tions nécessaires  pour. s'assurer  de  la  solidité  du  fonds.  4o. 
Que  l'ouvrage  sous  contrat  n'avait  pas  été  complété  et  était 
au  risque  de  l'Appelant  jusqu'à  sa  livraison.  (1)  (Ce  moyen 
n'avait  pas  été  invoqué  en  Cour  de  première  instance.) 

RoLi^AND,  Juge  :  Il  est  important  d'établir  une  règle  cer- 
taine pour  les  architectes  et  constructeurs,  dans  l'exécution 
des  ouvrages  qui  leur  sont  confiés.  Il  s'agit  dans  la  présente 
cause  de  déterminer  jusqu'où  s'étend  la  responsabilité  de 
l'architecte  ou  du  constructeur,  et  s'ils  sont  tenus  des  dom- 
mages qui  peuvent  résulter  des  Vices  du  sol.  En  France  la 
législation  nouvelle  a  établi  des  règles  précises  pour  décider 
les  questions  qui  peuvent  s'élever  sur  ce  point  ;  mais  ces 
règles  n'ont  pas  force  ici.  Sous  le  Droit  Romain,  il  parait 
que  les  défectuosités  de  l'ouvrage  retombaient  sur  le  cons- 
tructeur, et  celles  provenant  du  vice  du  sol  sur  le  propriétaire. 
Cependant  l'ancien  droit  Français  faisait  retomber  toute  la 
responsabilité  sur  le  constructeur,  et  rangeait  les  défauts  pro- 
venant de  la  nature  du  sol,  patmi  les  cas  les  plus  défavo- 
rables, et  on  le  jugeait  aitisi,  parceque  le  constructeur  était 
tenu  de  connaître  son  art,  et  de  s'assurer  si  le  terrain  était 

(1)  Loiz  des  Bâtimenu,  Desffodets  et  notes  de  Goupy,  p.  480,  No.  9  et  p.  111, 
Nos.  16 :^-Adc.  Denisart,  vbo.  Bfttiment de  No.  8  à  J4  : — 11  Guyot,  Rep.  de  Jurisp , 
▼bo.  Maçonnerie,  pp.  64,  67  :— 3  Rep  de  Jurisp.,  vbo.  Bâtiment,  pp.  231-3  : — 
Nouv.  Deniiiart,  vbo.  Bfttiment,  pp.  312  et  soiv: — Prostde  Royer,  Diet.  vbo.  Ar- 
chitecte, p.  281  :— Paillet,  Code  Civil,  Art.  1792  p.  392  et  Art.  2270  :— 17  Duran- 
ton,  p.  2.18,  No.  255  :— 4  Duvergier,  p.  395,  No.  350  :— 3  Delvincouit,  Cours  de 
Droit  Civil,  p  2l6  :-*-l3  Pandectes  Françaises  par  Cambray  et  De  la  Porte,  p.  197 
et  aaiv  —14  Fenet.  p.  233  et  261  :— ^  Troplong,  Echange  et  Louage,  p.  213, 
Nos.  994  etaaiv:^2  Lepage,  N ou v.  Desgodets  du  commencement  : — Domat,  Liv. 
1.  Tit.  4,  sect.  7,  Art.  8  el  Com  :— Diet,  du  Digeste,  vbo.  tiocation  de  Trav., 
No.  18,  p.  606  :— Story  on  Contracte.  Nos.  737,  741. 
6» 
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suffisamment  solide  pour  porter  les  bâtiments  à  ériger.  La 
seule  restriction  apportée  à  cette  garantie  était  quant  à  sa 
durt  e,  qui  était  limitée  à  dix  ans.  Dans  cette  cause  il  y  a 
eu  un  architecte  employé,  et  l'entrepreneur  voudrait  faire 
retomber  sur  lui  la  responsabilité,  vu  que  cetarchitecte  avait^ 
non  seulement  à  voir  à  l'exécution  de  ses  plans,  mais  de  plus, 
à  surveiller  tout  l'ouvrage.  En  recourant  au  Nouveau  Deni- 
sart  (1)  on  voit  qu'il  était  d'usage  d'employer  un  architecte, 
lorsque  la  bâtisse  était  de  quelqu'importance,  mais  un  peu 
plus  loin,  l'auteur  ajoute  que,  dans  le  cas  de  quelque  défaut 
dans  la  construction,  la  responsabilité  retombe  non  seulement 
sur  les  maçons  et  constructeurs,  mai&  encore  sur  l'architecte. 
Je  trou\e  en  eflet  bien  des  cas  où  ils  ont  été  déclarés  respon- 
sables, mais  aucun  où  ils  aient  été  libérés.  Ceci  peut-être 
dû  à  ce  que  l'architecte  avait  lui  même  employé  les  ouvriers, 
et  était  devenu  par  là  responsable  envers  le  propriétaire. 
Mais  dans  le  cas  actuel,  le  propriétaire  a  contracté  directe- 
ment avec  le  constructeur  qui  s'est  obligé  de  suivre  les  plans 
d'un  architecte,  et  par  là  est  devenu  responsable  au  propri- 
étaire ;.ce  qui  n'empêche  pas  l'architecte  d'être  responsable 
conjointement  et  solidairement  avec  le  constructeur,  car  tous 
deux  devaient  connaître  leur  art,  et  le  propriétaire  qui  veut 
bâtir  n'est  pas  censé  connaître  si  le  sol  est  de  nature  a  sup- 
porter les  fondations.  Ici  le  vice  du  sol  est  clairement  prouvé, 
et  le  jugement  rendu  en  Cour  Inférieure  doit  être  maintenu. 
Je  référerai  sur  ce  sujet  au  "Non.  Denisart,  (2)  et  Duvergier 
(3)  s'appuyant  sur  Pothier,  établit  que  la  perte  partielle  ou 
totale  de  la  bâtisse  est  au  risque  du  constructeur,  soit  qu'elle 
procède  des  défauts  de  l'ouvrage  ou  du  vice  du  sol. 

Panet,  Juge  :  Pour  ma  part  j'irais  même  plus  loin  que 
l'honorable  Président  de  la  cour,  son  opinion  est  basée  sur 
le  fait  que  la  perte  était  prouvée  être  la  conséquence  du 
vice  du  sol,  suivant  moi  cette  preuve  n'était  pas  nèsessaire, 

(1)  N.  Denisart, vbo.  Bâtimont,  Nos.  3,  5,  9. 

(2)  Nouv.    Denisart,  vbo.  Bâtiment,  Nos.  3,  5,  7. 

(3)  Duvergier,  Louage,  No.  348. 
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et  le  constructeur,  est  responsable  de  tous  les  vices  qui 
peuvent  se  rencontrer,  et  qu'il  ne  prouve  pas  -provenir  de 
force  majeure  ou  du  fait  même  du  propriétaire.  (1)  Ici 
l'entrepreneur  n'a  pas  pris  les  précautions  nécessaires,  et  il 
est  conséquemment  responsable. 

Aylwin,  Juge  :  Le  droit  Romain  faisait  une  distinction 
entre  l'ouvrage  fait  per  aversionem^  et  celui  fait  à  la  mesure, 
le  constructeur  était  responsable  jusqu'à  ce  que  l'ouvrage 
eût  été  reçu  dans  le  premier,  ou  mesuré  dans  le  second 
cas.  Le  droit  français  a  été  plus  loin  en  rendant  le 
constructeur  responsable,  même  après  la  reception  de 
l'ouvrage,  tant  pour  les  vices  de  l'ouvrage  que  pour  ceux  du 
sol.  Dans  le  cas  actuel  l'Appelant  a  allégué  qu'un  autre 
individu  était  garant  des  vices  du  sol  ;  mais  ceci  ne  peut 
l'exonérer. 

Cet  entrepreneur  peut  être  étranger  et  peu  au  fait  de  nos 
loix,  et  a  pu  croire  que  l'interposition  d'un  architecte  dont  il 
devait  suivre  les  ordres  avait  l'effet  de  le  libérer  de  la 
garantie  des  ouvrages,  cette  décision  pourra  paraître  dure 
à  son  égard.  Il  est  à  espérer  que  ce  jugement  sera  rendu 
notoire,  surtout  dans  ce  tems  ou  grand  nombre  de 
constructions  se  fond  chaque  jour  ;  et  si  les  gens  font  des 
marchés  qui  entraînent  la  responsabilité  que  nous  déclarons 
anjourdhui,  ils  le  feront  en  connaissance  de  cause. 

Le  jugement  de  la  cour  supérieure  est  confirmé. 

Bethvns  et  DuNKiN,  pour  l'Appelant. 
Cross,  pour  l'Intimé. 

(l;  L&hfûe.  Ciide  Civil,  Art.  179*2,  ^  477  :— 2  Lepage,  Loix  des  Bâiiintiiu,  p. 
77, 
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BANC  DE  LA  REINE.   )  msTRICT  DE  MONTREAL, 
En  A«p£l.  J 

Présents  :  Rolland,  Pankt  et  Aylwin,  Juges. 

'  De  WITT,  {Opposant  en  Cour  Inférieure,)  Appelant, 

et 
BuRRonoHs,  {Requérant  pour  Lettres  de 
Ratification^  Intimé, 


Jagé  : — 1.  Q,ue  eur  un  appel  il  n'est  be- 
FOMi^d'assigner  que  lev  parties  intéressées 
datis  la  contestation  soulevée. 

2.  due  dans  le  cas  d'une  demande  en 
ratification  d'un  acte  de  vente  de  plu- 
sieurs lots,  (affectés  à  des  charges  *et 
hypothèques  distinctes)  pour  un  seul 
prix,  les  créanciers  hypothécaires  ne 
peuvent  être  forclos  de  surenchérir 
qu'après  que  le  prix  de  chaque  lot  a  été 
établi  par  ventilation,  et  qu'avant  telle 
Tentilation,  le  Requérant  ne  peut  obte- 
nir ratification  de  son  titre. 

3.  La  ventilation  doit  être  homologuée 
avant  que  la  distribution  des  deniers  dé- 
posés puisse  être  faite.  (1) 


Held  :— 1.  That  the  parties  interested 
in  the  contestation  or  issue  joined,  are 
alone  to  be  made  parties  to  an  appeal. 

2.  That  in  a  demand  for  ratification  of 
a  deed  of  sale  of  several  lots  of  ground, 
(affected  with  distinct  charges  and  mort- 
gages) for  one  price,  the  hypothecary  cre- 
ditors cannot  be  foreclosed  from  overbid- 
ding until  the  price  of  each  lot  has  been 
determined  by  a  vtntilation^  and  that 
the  Petitioner  cannot  obtain  the  ratifica- 
tion of  his  title  until  such  vewiilaiUm  has 
taken  place. 

3.  This  venixiaiion  must  be  homolo- 
gated by  the  Court  before  the  monies 
deposited  can  be  distributed. 


Jugement  rendu  le  12  Octobre,  1863. 

L'Intimé  en  cette  cause  demandait  en  Cour  Inférieure  la 
ratification  d'un  acte  de  vente  à  lui  consenti  par  Félix  Mer- 
cure, le  28  Novembre,  1860,  devant  Jobin,  notaire,  de  trois 
lots  de  terre,  décrits  en  icelui,  et  un  droit  de  passage  en 
arrière  des  lots  susdits.  Le  prix  ou  considération  de  cette 
vente  consistait  :  Ib.  en  une  rente  annuelle  et  viagère  de 
£40  par  an  en  faveur  de  Dame  Pélagie  Morin,  payable  par 
quartier,  le  premier  échéant  au  26  Février,  1861  ;  2o.  une 
somme  de  £300  payable  au  vendeur  en  neuf  mois  par  instal- 
ments de  £100  tous  les  trois  mois  ;  3o.  une  rente  constituée 
de  £22  17  2  J  payable  annuellement  à  Alexis  Laframboise 
ou  représentants  ;  4o  une  autre  rente  constituée  de  £4  6  4 
à  Louis  Comte  et  ux  ;  6o.  enfin  une  rente  constituée  de 
£3  16  à  01.  Berthelet.  La  dite  Pélagie  Morin,  de  qui  Mer- 
cure tenait  deux  des  héritages  en  question  par  un  acte  de 

(1)  Même  décision  rendue  le  même  jour  dans  un  autre  appel  de  Dewitt,  Appe- 
lant, et  Comte,  Intimô  ;  Et  aussi  dans  une  autre  cause  de  Dewitt,  Appelant,  et  Bro 
et  Borrooghs,  intiméfli  jugée  le  10  JMaiB,  1854. 
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donation  du  30  Octobre,  1839,  était  partie  à  cet  acte,  et 
déchargea  par  iceluî  l'acquéreur  de  tous  les  arrérages  tic 
rente  qui  lui  étaient  dus,  et  l'accepta  comme  débiteur  per- 
sonnel sans  déroger  aux  privilèges  résultant  de  l'acte  de 
donation. 

Plusieurs  oppositions  furent  faite  à  cette  demande  en  rati- 
fication par  des  créanciers  ayant  des  privilèges  ou  hypo- 
thèques sur  quelqu'un  où  chacun  des  héritages  ainsi  acquis 
par  l'Intimé  ;  de  ce  nombre  était  l'Appelant  qui  réclamait  à 
titre  de  créancier  de  Pélagie  Morin,  comme  débitrice  princi- 
pale du  dit  Félix  Mercure,  en  vertu  d'un  jugement  sur 
saisie-arrêt,  condamnant  ce  dernier  à  payer  à  l'Appelant  £93 
pour  airérages  que  Mercure  avait  reconnus  devoir  à  la  dite 
Pélagie  Morin  sur  la  rente  viagère  due  à  raison  de  la  donation 
qu'elle  avait  faite  à  Mercure  comme  susdit.  Cette  créance 
n'était  pas  contestée. 

Le  10  Mai,  1851,  l'Intimé  fit  motion  pour  acte  de  la  consi- 
gnation, qu'il  faisait  entre  les  mains  du  Protonotaire  de  la 
somme  de  £300,  "montant  du  prix  stipule  dans  son  acte 
"  d'acquisition,  aux  fins  d'obtenir  un  titre  de  ratification  libre 
"  de  toutes  hypothèques,  excepté  de  celles  d'Alexis  Lafram- 
"  boise,  d'Olivier  Berthelet  et  de  Louis  Comte  et  sa  femme." 

Le  17  Mai,  Idôl,  il  demandait  acte  d'un  autre  djpot  de 
£71  18  9  dans  le  but  de  libérer  les  dits  immeubles  de  la 
rente  de  £4  6  4,  payable  comme  il  est  dit  plus  haut  à  Louis 
Comte  et  sa  femme,  étant  le  principal  de  la  dite  rente,  tel 
que  porté  en  leur  opposition. 

Puis  il  inscrivit  la  cause  pour  jugement  de  ratifitiation, 
vu  les  dépôts  susdits,  à  la  charge  seulement  des  renies  en 
faveur  des  sus-nommés  Laframboise,  Berthelet  et  Pélagie 
Morin. 

Le  22  Juillet,  1851,  jugement  fut  prononcé  conformément 
à  la  demande  de  PIntimé,  reconnaissant  la  destination 
spéciale  du  dépôt  de  £71  18  9. 
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Le  4  Septembre,  1851,  intervint  un  interlocutoire  ordon- 
nant une  ventilation  et  évaluation  de  chacun  des  dits  hêri* 
tages  et  droit  de  passage,  avee  un  état  montxsnt  çtselleportùm 
du  prix  total  devait  être  allouée  comme  représentant  la  valeur 
de  chaque  lot  y  à  proportion  du  prix  total  convenu  sur  la  toUdité 
de  la  vente. 

Un  seul  expert  nommé  à  cet  efifet  par  les  parries  estima 
les  4  lots  à  £1740,  et  alloua  à  chacun  des  lots  une  somme 
proportionnelle  dans  les  £371  18  9,  sans  tenir  compte  des 
rentes  constituées  et  viagères  dont  quelques  lots  étaient  res- 
pectivement grevés. 

Ce  rapport  fait,  et  sans  qu'il  eût  été  homologué  sur  la 
demande  de  l'Intimé,  il  fut  préparé  par  le  Greffier  un  projet 
de  distribution  des  deniers  consignés,  savoir  de  la  dite  somme 
de  £371  18  9. 

Plusieurs  contestations  furent  produites  à  l'encontre  de  ce 
projet  de  distribution.  Une  faite  par  PAppelant  fut  rejetée 
comme  ayant  été  produite  après  les  délais  fixés  par  les 
Règles  de  Pratique,  et  le  projet  de  distribution  fut  homo- 
logué. 

Contre  ce  jugement  PAppelant  se  pourvut  en  appel.  Il  est 
inutile  de  relater  ici  les  griefs  qu'il  articulait  contre  le  juge- 
ment, et  contre  quelques-uns  des  procédés  ci-dessus  énoncés, 
en  autant  que  la  cour  n'a  pas  prononcé  d'opinion  sur  ces 
griefs,  et  a  maintenu  l'appel  sur  un  moyen  que  l'Appelant 
n'avait  pas  invoqué  d'une  manière  explicite. 

L'Intimé  seul  assigné  en  appel  fit  motion  pour  le  faire 
rejeter  en  autant  que  d'autres  parties  opposantes  en  cause 
sur  la  distribution  n'avaient  pas  été  en  même  temps  que  lui 
assignées  en  appel.  Le  8  Mars,  1853,  cette  motion  fut 
rejetée  en  autant  que  l'appel  ne  touchait  qu'à  la  contestation 
liée  entre  l'Appelant  et  l'Intimé,  contestation  dans  laquelle 
les  autres  pcurties  ne  pouvaient  intervenir,  et  n'avaient  aucun 
intérêt. 
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Atlwiw,  Juge  :  La  question  ici  s'élève  sur  une  requête  en 
vertn  de  la  9e  Geo.  4,  pour  obtenir  la  ratification  d'un  acte 
translatif  de  propriété  de  4  lots  de  terre  vendus  pour  un  seul 
prix,  £300,  et  à  la  charge  de  certaines  rentes  constituées  et 
viagères  mentionnées  dans  Pacte.  L'Appelant  par  opposition 
réclamait  conuixe  créancier  de  Mercure  une  hypothèque  sur 
les  lots  Nos.  1  et  4.  Le  Requérant  (l'Intimé)  se  prévalant 
d'une  disposition  du  Statut  ci-dessus  mentionné  déposa  £300, 
puis  plus  tard  une  autre  somme  de  £71.  Se  croyant  par  là 
en  droit  d'invoquer  la  décharge  ou  libération  pourvue  par  la 
loi.  Burroughs  prétend  que  le  seul  prix  de  vente  était  la 
somme  de  £300,  pourquoi  alors  a-t-il  déposé  les  £71  ?  La 
véritable  considération  de  la  vente  était,  dans  l'opinion  de  la 
cour,  les  £300,  les  capitaux  des  rentes  constituées  et  la 
valeur  de  la  rente  viagère  stipulée  dans  l'acte. 

Sous  l'opération  du  Statut  tout  créancier  hypothécaire,  s'il 
croit  que  la  vente  dont  on  demande  la  ratification  peut  lui 
péjudicier,  a  droit  de  venir  en  cour  et  mettre  enchère  et  sur- 
enchère sur  le  prix  porté  en  l'acte  dont  la  ratification  est 
demandé  ;  c'est  là  un  droit  assuré  aux  créanciers  et  dont  ils 
ne  peuvent  être  frustrés  par  le  Requérant.  C'est  néanmoins 
ce  à  quoi  ils  sont  exposés  dans  le  cas  actuel,  car  au  lieu  de 
stipuler  un  prix  certain  pour  chaque  lot  en  particulier,  de 
manière  à  mettre  ainsi  les  créanciers  hypothécaires  sur  cha- 
cun des  lots  respectivement  en  état  de  surenchérir,  l'Intimé  a 
stipulé  un  seul  prix  et  une  seule  et  même  considération  pour 
tous  les  lots.  Les  créanciers  d'un  seul  ou  de  quelqu'un  des  dits 
lots  seulement,  se  trouvaient  par  là  hors  d'état  de  surenchérir, 
ne  connaissant  pas  la  valeur  attribuée  à  chacun  des  lots,  si 
bien  que  lorsqu'il  s'est  agi  de  distribuer  les  sommes  déposées 
il  a  fallu  procéder  à  une  ventilation  pour  établir  cette  valeur 
de  chaque  lot  isolé.  Néanmoins  Burroughs,  avant  cette 
ventilation,  obtient  jugement  de  confirmation  de  son  titre,  et 
avant  que  le  rapport  de  ventilation  ait  été  homologué  il  fait 
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préparer  el  produire  un  rapport  de  distribution  des  deniers 
par  lui  déposés.  Ce  dernier  procédé  était  prématuré,  et  on 
ne  pouvait  Padopter  avant  que  la  valeur  de  chaque  lot  eut 
été  constatée,  et  cette  ventilation  ne  pouvait  avoir  d'effet, 
avant  qu'elle  eut  reçue  la  sanction  de  la  cour.  Le  jugement 
de  ratification  et  de  distribution  sont  donc  prématurés  et 
doivent  être  déclarés  tels.  Les  règles  de  pratique  sur  l'affiche 
ne  viennent  pas  en  question  ici,  et  les  acquiescement  de 
l'Appelant  que  l'Intimé  a  invoqués  n'existent  pas.  Les  reçus 
d'avis  que  l'Appelant  a  donnés  ne  peuvent  le  priver  de  son 
droit  ni  de  son  recours.  Il  n'est  pas  moins  singulier  de  voir 
que  par  le  jugement  de  distribution  l'Intimé  qui  n'a  rien 
demandé,  doit  recevoir  £92. 

Le  jugement  de  ratification  et  le  jugement  de  distribution 
sont  en  conséquence  mis  au  néant,  et  seront  sans  effet  entre 
Dewitt  et  Burroughs.  Je  dois  aussi  observer  que  le  projet 
de  ventilation  de  Glackemeyer  n'est  pas  satisfaisant  ni  con- 
forme à  ce  qui  était  requis  par  la  règle  qui  le  nommait,  et 
sur  ce  point  les  parties  intéressées  pouvaient  avoir  des  raisons 
à  opposer  à  son  homologation. 

Panet,  Juge  :  La  décision  de  la  cour  pourra  peut-être 
paraître  une  anomalie,  vu  que  par  là  les  parties  auront  pour 
enchérir  et  surenchérir  plus  que  les  quatre  mois  fixés  par  le 
Statut.  Mais  sur  un  acte  d'échange,  par  exemple,  il  n'y  a 
pas  de  possibilité  d'enchérir  si  l'acquéreur  n'a  pas  par  son 
acte  établi  la  valeur  du  terrain  par  lui  acquis.  Dans  ces 
circonstances  les  créanciers  ne  peuvent  être  frustrés,  et  le 
seul  moyen  de  les  saufgarder  est  de  leur  assurer  ce  droit 
d'enchérir  après  que  la  valeur  du  terrain  aura  été  constatée, 
et  l'acquéreur  ne  pourra  s'en  prendre  qu'à  lui  même  s'il  lui 
en  résulte  quelque  désavantage. 


75 

"  La  cour,  etc.  Vu  que  le  rapport  de  distribution  de  denier» 
"  dressé  par  le  prolonotaire  de  la  dite  Cour  Supérieure  a  été 
"  produit  et  mis  de  record,  avant  Phomologation  de  la  venti- 
"  lation  faite  par  Frederick  Glackemeyer,  expert  nommé  à 
"  cette  fin,  et,  partant,  est  prématuré,  et  que  toute  la  procé- 
"  dure  sur  le  dit  rapport  est  devenue  vicieuse  :  La  cour 
"  casse  et  infirme  les  jugements  dont  est  appel,  savoir,  les 
"  jugements  de  la  dite  Cour  Supérieure  rendus  les  22  Juillet, 
"  1851,  21  Octobre,  1851,  et  14  Avril,  1852,  et  faisant  droit 
"  sur  l'appel  du  dit  Jacob  Dewitt  met  le  dit  rapport  au  néant, 
"  et  remet  les  parties  en  cette  cause  au  même  et  semblable 
"  état  qu'elles  étaient  lors  de  la  production  et  enfilure  du  dit 
"  rapport." 

Chebbijsb,  Dobion  et  Dobiov,  pour  l'Appelant. 

Rosi:  et  Monk,  pour  l'Intimé. 

BANC  DE  ^A^  REINE,  j  djstRICT  DE  MONTREAL. 

Présents  :   Sir  L.  H.  LaFontatne,  Bart.,  Juge-en-Chef, 
Aylwin  et  Cabon,  Juges. 
C  Rolland, Appelant, 

(  Labeau, Tntimé. 


Jagé  : — 1.  Clae  de  deux  voies  diffé- 
rentes de  faire  une  sc^uisition,  il  est 
permis  de  choisir  celle  oui  est  exempte, 
on  luoins  productive,  de  droits  seigneu- 
risux,  pourvu  que  la  convention  soit 
sérieuse  et  lincère,  et  non  simulée. 

2.  due  dans  l'espèce  il  y  avait  simu- 
lation, en  ce^  que  l'échange  était  dit 
avoir  été  fait  sans  soulte,  tandis  qj'il 
a  été  constaté  par  la  preuve  qu'il  y 
avait  de  fait  eu  soulte  de  1 1 ,000  francs  ; 
que  l'échange  étant  mêlé  de  vente,  il  y 
avait  jusqu'à  concurrence  de  la  soulte, 
outerture  aux  profits  de  lods  et  ventes. 


Held  :-^l.  That  it  is  lawful,  if  there 
are  two  different  means  of  effecting  a 
purchase  of) and,  to  adopt  that  which  is 
free  from,  or  less  productive  of,  seignior- 
ial dues,  provided  the  contract  be  serious 
and  made  in  good  faith  and  without 
deceit. 

2.  That  in  the  case  submitted,  there 
was  deceit  inasmuch  as  the  exchange 
was  said  to  have  been  made  without 
any  return  (soulte)^  whereas  it  was  in 
evidence  that  tiSoulleof  11,000 /rancs 
was  stipulated  ;  that  the  exchange  being 
thus  mixed  with  sale,  lods  et  ventes  had 
accrued  and  were  due  on  the  said  soulte. 


Jugement  rendu  le  12  Mars,  1855. 

SirL.  H.  LAFoNTAiNE,Bart.,Juge-en-Chef  :  En  Septembre, 
1852,  l'Appelant,  Seigneur  de  Monnoir,  a  porté  contre  Plnti- 
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mé,  à  la  Cour  de  Circuit  siégeant  à  St.  Jean,  une  action 
pour  lods  et  ventes,  £45  2  9,  qu'il  réclamait  sur  Pacquisition 
d'une  terre  faite  dans  sa  censive  par  l'Intimé,  du  nommé 
Augustin  Guertin  ;  acquisition  qu'il  prétend  avoir  été  faite, 
à  titre  de  vente^  pour  le  prix  de  13,000  livres,  ancien  cours. 

La  déclaration  de  l'Appelant  fait  mention  de  trois  actes 
notariés  comme  concernant  cette  transaction  ;  ils  sont  pro- 
duits dans  la  cause.  L'Appelant  soutient  qu'ils  sont  simulés, 
et  comme  tels,  passés  dans  le  but  de  le  priver  frauduleuse- 
ment des  lods  et  ventes  auxquels  cette  acquisition  de  l'Intimé 
a  dû  donner  ouverture  à  son  profit. 

Le  premier  de  ces  actes  est  du  10  Mai,  1862.  C'est  une 
vente  par  le  nommé  Joseph  Russell  à  l'Intimé,  pour  le  prix 
de  £350,  d'une  terre  située  dans  le  Township  de  Famham. 
L'acte  constate  que  l'acheteur  a  payé  £100  comptant,  et  que 
la  balance  du  prix  a  été  stipulée  payable  £100  en  Avril, 
1853,  £100  en  Avril,  1854,  et  £50  en  Avril,  1855,  avec  inté- 
rêt chaque  année. 

Le  second  acte  qui  est  du  17  Mai,  1852,  (portant  No.  1200 
des  minutes  du  notaire)  est  un  acte  d'échange  entre  l'Intimé 
et  le  dit  Augustin  Guertin.  Le  premier  donne  en  échange 
au  second  la  terre  de  Famhain,  et  en  reçoit  en  contre-échange 
la  terre  de  Monnoir.  Il  est  énoncé  dans  l'acte,  que  cet 
échange  est  fait  "  sans  aucune  soulte  ni  retour." 

Enfin  le  troisième  de  ces  actes  est  du  même  jour  que  l'acte 
d'échange,  c'est-à-dire,  du  17  Mai,  1852,  passé  immédiate- 
ment après  celui-ci,  puisqu'il  porte  le  No.  1201  des  minutes 
du  notaire  qui  les  a  reçus.  C'est  un  acte  d^obltgation  réci* 
proque  entre  les  deux  mêmes  paities.  L'Intimé  reconnaît 
devoir  à  Guertin  la  somme  de  11,000  francs  pour  vaZewr  repue, 
payable  en  dix  paiements  annuels  de  1,100  livres  chaque, 
échéant  en  Mars,  avec  intérêt  sur  le  tout  à  compter  de  1er 
Août,   1862.    De   son  côté,  Guertin  s'oblige  de  payer  à 


77 

Russell,  "  à  l'acquit"  de  PIntimé,  "  et  à  même  la  somme 
de  11,000  livres,  dit  cours,  ci-haut  mentionnée"  la  balance 
du  prix  de  vente  que  ce  dernier  devait  à  Russell,  laquelle 
balance  est  par  erreur  portée  dans  cette  obligation  à  6,400 
francs,  tandis  que  de  fait  elle  n'était  que  de  six  mille  francs. 

Russell  n'a  été  partie  ni  à  l'un  ni  a  l'autre  de  ces  actes  du 
17  Mai,  1852. 

Pour/ippuyer  son  énoncé  de  simulation^  l'Appelant  a  com- 
mencé par  exposer  dans  sa  déclaration,  que  vers  le  1  Avril, 
1852,  l'Intimé  était  convenu  avec  Guertin  d'acheter  sa  terre 
de  Monnoir  pour  le  prix  de  13,000  francs,  convention  dont  il 
aurait  été  rédigé  acte.  C'était  réellement,  dit-il,  un  acte  de 
vente,  mais  les  parties  le  qualifièrent  seulement  de  promesse 
de  vente,  et  le  tinrent  secret  dans  le  but  de  le  priver  fraudu- 
leusement de  ses  lods  sur  cette  vente.  Puis  il  ajoute  que 
vers  le  1er  Mai  suivant,  l'Intimé  prit  possession  de  la  terre 
de  Monnoir  en  vertu  de  cette  vente,  et  qu'il  l'a  toujours  pos- 
sédée depuis  ;  que  quelque  temps  avant  le  10  Mai,  afin  de 
mieux  exécuter  leur  plan  de  frauder  l'Appelant  de  ses  lods 
et  ventes,  l'Intimé  et  Guertin  arrêtèrent  ce  qui  suit  :  l'Intimé 
devait  faire  de  Russell  un  achat  simulé  de  la  terre  de  Fam- 
bam  pour  £350,  (Guertin  ayant  déjà  lui-même  réellement 
acheté,  ou  étant  convenu  d'acheter  cette  terre)  ;  payer  en 
à  compte  à  Russell  2,000  francs  à  même  les  13,000  francs, 
prix  de  la  terre  de  Monnoir  ;  s'en  faire  passer  en  son  propre 
nom,  par  Russell,  un  acte  de  vente  simulé  ;  puis  faire  alors 
avec  Guertin  un  acte  d'échange,  également  simulé^  des  deux 
terres  dont  il  s'agit  ;  et  enfin  contracter,  par  acte  séparé, 
l'obligation  de  payer  à  Guertin  la  balance  de  11,000  francs  ; 
celui-ci  devant,  de  son  côté,  s'engager  par  le  même  acte  à 
payer  à  Russell  la  balance  à  lui  due  sur  la  terre  de  Famham, 
et  de  garantir  l'Intimé  contre  toute  réclamation  de  la  part  de 
Russell  à  cet  égard.  L'Appelant  ajoute  qu'en  exécution  de 
ce  plan,  l'Intimé  passa  avec  Rursell  Pacte  de  vente  simulé 
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du  10  Mai,  lui  paya  en  à  compte  2,000  francs,  (et  de  plus 
une  somme  de  400  francs,)  qui  fut,  dit-il,  avancé  pour  cela 
par  Guertin,  formant  ensemble  la  somme  de  £100  reconnue, 
par  cet  acte,  avoir  été  payée  à  Russell  ;  et  que  c'est  dans  le 
même  but  que  furent  passés  l'acte  d'échange  et  l'acte  d'obli- 
gation du  17  Mai.  De  là  la  prétention  de  l'Appelant  que  ces 
trois  actes  sont  faux  et  simulés^  et  que,  quant  à  lui,  en  fraude 
de  qui  ils  ont  été  passés,  ils  doivent  être  regardés  comme 
non  avenus.  Puis  il  conclut  purement  et  simplement  au 
paiement  de  la  dite  somme  de  £45  2  9  pour  lods  et  ventes. 

Dans  sa  ''  défense"  a  l'action,  l'Intimé  nie  avoir  fait  de 
Guertin  l'acquisition  de  sa  terre  de  Monnoir  à  titre  de  vente 
ainsi  qu'articulé  dans  la  déclaration  de  l'Appelant.  Il  dit 
qu'il  a  fait  cette  acquisition  au  moyen  du  susdit  acte 
d'échange  du  17  Mai,  à  charge  d'une  soulte  ou  retour  de 
£283  3  4,  sur  laquelle  soulte  il  doit  à  l'Appelant  les  lods  et 
ventes  (lesquels,  par  erreur,  il  ne  porte  qu'à  la  somme  de 
£16,  puisque  ces  lods  formeraient  £23  11  11.)  Il  ajoute 
qu'il  a  déjà  offert,  et  il  offre  de  nouveau  de  payer  cette  somme 
de  £16  à  l'Appelant.  Il  nie  les  actes  de  fraude  ou  de  collu- 
sion que  celui-ci  reproche  aux  parties.  Enfin,  il  allègue 
n'être  entré  en  possession  de  la  terre  de  Monnoir  qu'après 
l'acte  d'échange. 

L'Intimé  a  été  interrogé  sur  faits  et  articles,  et  quelques 
témoins  ont  été  examinés  de  part  et  d'autre. 

Le  jugement  de  la  Cour  de  Circuit  a  condamné  l'Intimé  à 
payer  à  l'Appelant  la  susdite  somme  de  £23  11  11  "mon- 
tant des  lods  et  ventes,"  est-il  dit,  "  dus  par  le  Défendeur 
"  au  Demandeur  sur  la  soulte  de  £283  3  4  que  le  dit  Défen- 
"  deur  a,  par  ses  défenses,  admis  avoir  promis  payer  au 
"  nommé  Augustin  Guertin  sur  l'échange  mentionné  en  la 
"  déclaration  en  cette  cause." 

Sur  appel  porté  par  le  Demandeur  à  la  Coui  Supérieure, 
ce  jugement  a  été  confirmé. 
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Ces  deux  jugements  ne  sont  pas  motivés. 

L'examen  que  j'ai  fait  du  témoignage  et  des  réponses  de 
l'Intimé  aux  interrogatoires  sur  faits  et  articles,  me  porte  à 
dire  que  l'Appelant  a  failli  dans  la  preuve  qu'il  avait  à  faire 
pour  soutenir  l'énoncé,  tant  de  l'existence  d'une  vente  de  la 
terre  de  Monnoir  par  Guertin  à  l'Intimé,  vers  le  1er  Avril, 
1852,  pour  le  prix  de  13,000  francs,  que  d'une  prise  de  pos- 
session de  la  dite  terre  par  l'Intimé  vers  le  1er  Mai  suivant, 
c'est-à-dire,  avant  la  passation  des  trois  actes  en  question. 
Pour  établir  ces  deux  faits,  il  paraît  que  l'Appelant  n'a  pas 
eu  d'autre  preuve  à  offrir  que  celle  qui  pouvait  résulter  de 
l'examen  de  l'Intimé  sur  faits  et  articles.  Or,  c'est  eu  vain 
qu'il  en  appellerait  aux  réponses  de  l'Intimé  pour  nous  y 
montrer,- même  par  induction,  J'aveu  de  cette  vente  et  de 
cette  prise  de  possession.  Au  1er  interrogatoire  qui  est  en 
ces  termes  :  "  N'est-il  pas  vrai  qu'en  Avril,  1852,  ou  vers 
"  le  1er  jour  de  ce  mois,  vous  avez  fait  convention  avec  un 
"  nommé  Augustin  Guertin  d'acheter  de  lui  la  terre  men- 
"  tionnée  dans  la  déclaration  du  Demandeur,  et  qui  est  située 
"  dans  la  seigneurie  de  Monnoir,  pour  le  prix  ou  somme  de 
"  13,000  livres  ancien  cours,  et  que  là  vous  êtes  convenu 
"  d'en  passer  acte  devant  Mtre.  Lesage,  notaire  de  St.  Gré- 
"  goire  }  " 

L'Intimé  répond  "  Non." 

Au  second  interrogatoire  tendant  à  prouver  la  rédaction 
par  écrit  de  cette  prétendue  convention,  il  donne  encore  dans 
la  négative  la  même  réponse  laconique.  Mais  aux  deux 
questions  qui  suivent  immédiatement,  et  qui  sont  proposées 
dans  un  but  semblable,  il  répond  :  "  3.  Nous  avons,  Guertin 
"  et  moi,  signé  chez  Lesage  un  acte  nullement  i^latif  à  la 
"  vente,  mais  bien  à  l'échange  de  la  dite  terre."  4.  "  L'acte 
"  que  j'ai  signé  avec  Guertin,  comme  je  l'ai  dit  plus  haut, 
"  était  pour  un  autre  objet  que  pour  la  vente  de  la  dite  terre, 
"  et  m'a  été  remis,  et  depuis  je  Pai  détruit."  Et  au  7e  intei^ 
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rogatoire,  il  répond  :  ^^  Je  ne  suis  en  possession  de  la  terre 
"  en  question  que  depuis  le  17  Mai,  1852,"  c'est-à-dire,  pos- 
térieurement à  Pacte  d'échange. 

La  preuve  testimoniale  n'est  pas,  non-plus,  de  nature  à 
venir  au  secours  de  l'Appelant  pour  établir  l'existence  de  la 
vente  qu'il  allègue  avoir  été  faite  le  1er  Avril,  1852.  On  ne 
saurait  non-plus,  pour  en  déduire  une  preuve  légale  de  cette 
existence,  argumenter  du  fait  invoqué  par  l'Appelant,  fait 
isolé  et  peu  important  en  lui-même,  que  dans  l'acte  d'obli- 
gation du  17  Mai,  l'intérêt  a  été  stipulé  payable  à  compter 
du  1er  Avrily  1852. 

L'Appelant  ayant  failli  dans  la  preuve  de  cette  vente,  il 
semblerait  qu'il  ne  lui  reste  plus  rien  pour  justifier  l'énoncé 
de  simîdatian  de  contrat.  Les  actes  qui  sont  présentés 
sont,  d'après  la  preuve,  les  seuls  qui  existent  entre  les  parties, 
et  sont  les  seuls  qui,  du  moins  entr'elles,  doivent  régler  les 
droits  et  obligations  réciproques  résultant  de  leurs  acquisi- 
tions respectives.  Quant  à  l'acte  de  vente  du  10  Mai,  il  est 
évident  que  dans  l'état  de  la  cause  il  ne  peut  pas  être 
regardé  comme  un  acte  simulé.  C'est  le  seul  titre  qui 
subsiste  entre  l'Intimé  et  Russell  ;  le  seul  qui,  d'un  côté  a 
rendu  l'Intimé,  et  non  Guertin,  propriétaire  de  la  terre  de 
Farnham  ;  et  qui,  de  l'autre  a  rendu  Russell  créancier  de 
l'Intimé  et  non  de  Guertin,  du  prix  de  vente  de  cette  terre. 
L'acte  constate  que  c'est  l'Intimé  lui-même  qui  a  payé  à 
Russell  la  somme  de  £100  en  à  compte  de  ce  prix  de  vente  ; 
il  n'y  a  pas  la  moindre  preuve  que  Guertin  ait  contribué  à 
ce  paiement.  Russell  a  encore  droit  d'action  personnelle 
contre  l'Intimé  pour  la  balance  qui  lui  est  due,  et  cela  uni- 
quement en  vertu  de  l'acte  du  10  Mai,  1852.  Cet  acte  est 
donc  sérieux  et  sincère.  Il  n'y  a  donc  pas  de  âtmulaiionj 
puisqu'il  n'y  a  pas  d'opposition  du  Gestum  et  du  Scriptumj 
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qui  est  en  effet  "  la  marque  distinctive  des  actes  simulés  qui 
^'  ont  lieu,  lorsque,  sous  Papparence  d'un  acte  ostensible,  les 
*'  parties  agissent  dans  la  vue  d'exécuter  une  autre  conven- 
«  tion.''  (1) 

En  est-il  de  même  de  l'acte  d'échange  entre  l'Intimé  et 
Guertin?  Il  est  bien  vrai  que  c'est  l'acte  en  vertu  duquel 
l'un  a  acquis  la  terre  de  Monnoîr,  et  l'autre  la  terre  de  Farn- 
ham.  L'Intimé  dk  à  l'Appelant  :  C'est  mon  titre  à  la  pro^ 
priété  de  la  terre  de  Monnoir,  je  n'en  ai  pas  d'autre  ;  et 
empruntant  le  langage  du  Nouveau  Denisart,  il  ajoute  : 
"  Lorsqu'une  même  action,  un  même  acte,  est  permis  par 
"  les  lois,  de  deux  manières  différentes,  on  peut  sans  fraude 
"  choisir  le  parti  le  plus  avantageux,  quand  même  ce  choix 
"  serait  cause  qu'un  tiers  aurait  moins  de  bénéfice."  (2)  En 
d'autres  mots,  il  dit  :  il  est  permis  de  frauder  le  Sei^eur^ 
cela  est  vrai  ;  l'Appelant  l'admet  lui-même  pour  ainsi  dire 
dans  son  Factum  ;  c'est  ce  qu'on  appelle  la  "  Fraude  Nor- 
mande." (3)  Mais,  aussi,  selon  le  même  auteur,  pour  que  le 
Seigneur  ne  puisse  prétendre  que  j'aie  contracté  en  fraude 
de  ses  droits,  il  faut  que  le  contrat  d'échange  soit  sincère  et 
véritable  ;  il  y  a  fraude,  dit-il,  si  mon  contrat  d'échange  est 
simulé,  si  ma  convention  est  un  véritable  achat  déguisé  sous 
le  nom  d'échange.  Il  faut  qu'il  n'y  ait  ni  achat  ni  vente, 
mais  un  simple  échange.  Si  l'Intimé  est  dans  cette  condi- 
tion, si  le  titre  d'acquisition  qu'il  présente  est  vraiment  un 
échange  pur  et  simple,  fait  "  sans  aucune  soulte  ni  retour" 
selon  la  déclaration  des  échangistes  en  l'acte  du  17  Mai, 
alors  nul  doute  que  les  prétentions  de  l'Appelant  ne  soient 
mal  fondées.  Car,  comme  dans  le  cas  de  la  vente  du  10 
Mai,  il  n'y  aurait  pas  de  simulation  dans  cet  acle  d'échange 

(1)  Chammonnière  €t  Rigaud,  DroiU  d*£aregwtreinent,  No.  96  :— ProaUhon, 
derUsufroit,  No.  104- 

(2)  Nouv.  Denisait,  vbo  Fraude. 

(3)  7  Rép.  de  Jump.  vbo.  Fraude,  pp.  655  à  65B  ;-~3  Gayot,  Traité  des  Fiefii, 
pp.  234  et  235  :'-2  Fonmaur,  arts  786  et  787:— 3  Hervé,  p.  143  :— Champion- 
mère  et  Riffaud,  de«  Droits  d'Enregistrement,  Nos.  96  à  100  : — 1  Soloo,  des  Nul- 
lités, p.  144,  Nos.  843,  344, 245  :— 2  Chaidon,  du  Dol,  Nos.  3  et  4. 
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puisque  le  cesium  ne  serait  pas  contraire  ansmptum.  Mai  i 
PAppelant  a  fait  lui<mâine  l'aveu,  depuis  la  passation  de 
Pacte  du  17  Mai,  que  son  titre  d'acquisition  de  la  terre  de 
Monnoir  n'est  pas  né  d'un  contrat  d'échange  pur  et  simple 
fait  but  à  but,  mais  bien  d'un  contrat  d'échange  mêlé  de  vente j 
puisqu'il  a  admis  qu'il  y  avait  eu  soulte  ou  retour  de  sa  part 
en  faveur  de  Guertln.  Il  y  a  donc,  jusqu'à  concurrence  de 
cette  soulte,  quelle  qu'elle  soit,  altud  actum  quam  scrtptum  ; 
ce  qui  constitue  la  simulation^  cette  espèce  de  fraude  dont  le 
Seigneur  a  droit  de  se  plaindre,  puisque  le  contrat  qu'on  lui 
a  présenté  comme  étant  un  simple  échange,  n'est  pas  celui 
que  les  parties  ont  in  veritate  et  in  effectu  passé.  Il  ne  con- 
stitue pas  le  titre  véritable  de  l'Intimé  a  la  propriété  de  la 
terre  de  Monnoir,  au  contraire,  il  est  clairement  démontré 
que  ce  litre,  tout  en  dérivant  de  l'acte  du  17  Mai,  repose  sur 
un  contrat  d'échange  mêlé  de  vente  ;  contrat  qui,  par  consé- 
quent, a  donné  ouverture  à  des  lods  sur  le  montant  de  la 
soulte. 

Ce  montant  est-il  celui  dont  l'Intimé,  avant  l'action,  a  fait 
l'aveu  à  Tagent  de  l'.\ppelant,  et  ensuite  dans  sa  "défense  " 
à  l'action?  Ou  n'est-il  pas  plutôt  de  la  somme  de  11,000 
francs  que,  dans  l'acte  d'obligation  du  17  Mai,  l'Intimé  a 
reconnu  devoir  à  Guertin  pour  valeur  reçue  ?  A  mon  avis,  il 
y  a  preuve  suffisante  que,  d'après  les  conventions  des  parties, 
ce  dernier  chiffre  est  celui  de  la  soulte  véritable  dont  il  s'agit, 
et  qui,  jusqu'à  due  concurrence,  donne  à  leur  contrat  le 
caractère  de  la  vente.  Cette  preuve  résulte  :  lo.  de  l'acte 
d'obligation  du  17  Mai,  par  lequel  l'Intimé,  d'un  côté,  recon- 
naît devoir  à  Guertin  cette  somme  de  11,000  francs  pour 
valeur  reçue,  et  par  lequel  même  acte  Guertin,  de  son  côté, 
s'oblige  de  payer  à  Russell,  à  l'acquit  de  l'Intimé,  "  et  à 
même  la  somme  de  11,000  francs,  dit  cours,  ci-haut  mention- 
née," la  balance  du  prix  de  vente  que  l'Intimé  devait  encore 
a  Russell  ;  2o.  des  réponses  de  l'Intimé  aux  Interrogatoires 
sur  faits  et  articles,  et  plus  particulièrement  de  ses  réponses 


83 

aax  lOe  et  1  le  des  dits  intenogatoires,  lesquelles  comportent 
clairement  un  aveu  de  sa  part,  que  son  obligation  de  payer  à 
Guertin  la  somme  de  11,000  francs,  est  née  de  l'acquisition 
qn'il  a  faite  de  lui  de  sa  terre  de  Monaoir  par  l'acte  d'échange 
du  17  Mai,  et  n'a  pas  eu,  par  conséquent,  d'autre  cause  que 
la  susdite  soulte  :  d'où  il  faut  nécessairement  conclure  que 
c'est  cette  même  soulte  qui  seule  a  motivé  le  ^'  valeur  reçue  " 
énoncé  dans  le  dit  acte  d'obligation. 

L'Appelant  en  faisant  ainsi  connaître  la  véritable  nature 
du  titre  d'acquisition  de  l'Intimé,  laquelle  avait  été  déguisée 
dans  l'acte  du  17  Mai,  a  donc  établi  que  ce  titre,  du  moins 
quant  à  lui,  comme  seigneur,  et  vis-à-vis  de  IHntimé,  repose 
sur  un  contrat  d'échange  réellement  mêlé  de  vente.  C'en  est 
assez,  pour  lui  donner  gain  de  cause  sur  sa  demande  de  lods 
et  ventes,  mais  seulement  jusqu'à  concurrence  de  la  somme 
de  11,000  francs. 

Il  y  a  lieif  d'infirmer  les  jugements  des  premières  Cours. 

Ainsi,  bien  qu'il  soit  vrai  que,  lorsqu'il  se  présente  deux 
voies  différentes  de  faire  une  acquisition,  il  peut  y  avoir 
quelquefois  des  avantages  à  user  de  la  faculté  que  la  loi 
donne  de  préférer  celle  de  ces  voies  qui  peut  être  ou 
exempte,  ou  moins  productive  de  droits  seigneuriaux,  il  peut 
être,  aussi,  souvent  bien  dangereux  de  le  faire.  Car,  outre  le 
cas  de  simulation  avec  fraude,  lorsque  le  fait  peut  en  être 
prouvé,  comme  dans  la  présente  espèce,  il  ne  faut  pas  perdre 
de  vue  que,  relativement  aux  divers  accidents  de  la  propri- 
été, tels  que  conquets,  propres,  ou  autres,  la  nature  du  titre 
d'acquisition  auquel  les  parties  auront  donné  la  préférence, 
pourra  produire  des  effets  bien  différents,  selon  que  ce  titre 
dépendra  d'un  échange,  d'une  vente,  d'une  donation,  ou  autre 
contrat  Aujourd'hui,  c'est  l'Intimé  qui  souffre  de  *  l'exer- 
cice de  cette  faculté  ;  demain  ce  pourra  être  le  tour  de  son 
co-échangiste,  Guertin,  qui,  voulant  faire  valoir  à  son  profit  le 
6* 
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droit  de  bailleur  de  fonds,  sera  peut-être  exposé  à  se  le  voir 
disputer  par  un  tiers  qui  lui  dira  :►  selon  votre  propre  déclara- 
tion, vous  avez  fait  un  échange  "  sans  aucune  soultc  ou 
retour." 

Le  jugement  est  motivé  ainsi  qu'il  suit  : 

La  cour,  etc.  l  Considérant,  en  principe,  que  si  la  loi 
donne  à  la  partie  qui  a  deux  foies  différentes  de  faire  une 
acquisition  de  terre  en  ccnsive,  la  faculté  de  choisir  celle  de 
ces  deux  voies  qui  peut  être,  ou  exempte,  ou  moins  produc- 
tive de  droits  seigneuriaux,  sans  que  le  Seigneur  puisse, 
dans  ce  cas,  se  plaindre  qu'elle  soit  en  fraude  à  son  égard,  il 
faut  néanmoins  pour  cela  que  la  convention  qui  fait  naître 
son  titre  d'acquisition,  soit  une  convention  sérieuse  et  sin- 
cère, et  non  simulée,  puisque,  dans  ce  dernier  cas,  le  Sei- 
gneur est  admis  à  se  plaindre  de  la  fraude  commise  à  son 
préjudice  ; 

2.  Considérant,  en  fait,  que  l'Appelant,  Seigneur  de  Mon- 
noir,  a  failli,  lo.  dans  la  preuve  du  fait,  énoncé  dans  sa 
déclaration,  que  l'Intimé  avait,  vers  le  1er  Avril,  1852, 
acquis,  à  litre  de  vente,  du  nommé  Augustin  Guertin,  pour 
la  somme  de  13,000  livres  ancien  cours,  la  terre  désignée 
dans  la  dite  déclaration  comme  étant  située  dans  sa  censive; 
2o.  dans  la  preuve  de  la  simulation  par  lui  articulée  comme 
ayant  eu  lieu  dans  la  vente  faite  par  le  nommé  Joseph  Rus- 
sell à  l'Intimé,  par  acte  du  10  Mai,  1852,  passé  devant  Mtre. 
ClJment,  et  son  confrère,  notaires,  de  la  terre  désignée  en  la 
d  te  déclaration  comme  étant  située  dans  le  Township  de 
Farnham  ;  laquelle  vente,  dans  l'état  de  la  cause,  doit  être 
regardée  comme  sérieuse  et  sincère,  formant  le  seul  titre  qui 
subsiste  entre  les  parties  relativement  à  l'acquisition  que 
l'Intimé  a  ainsi  faite  de  la  dite  terre  de  Farnham,  pour  le 
prix  de  £350  cours  actuel,  en  à  compte  duquel  le  dit  acte 
constate  que  l'Intimé  a  payé  comptant  à  son  vendeur  la 
somme  de  £100  même  cours,  laissant  encore  due  une  ba- 
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lance  de  £250  dit  cours,  pour  le  paiement  de  laquelle  ce 
dernier  a  droit  d'action  personnelle  contre  lui  ; 

3.  Considérant,  quant  à  Pacte  d'échange  du  17  Mai,  1852, 
passa  devant  Mtre.  Lesage  et  son  confrère,  notaires,  par 
lequel  l'Intimé  a  donna  en  échange  au  dit  Augustin  Guertia 
la  dite  terre  de  Famham,  et' en  a  reçu,  en  contre-échange, 
celle  de  Monnoir,  que  l'Appelant  a  fait  preuve  de  la  simula- 
tion par  lui  articulée  comme  ayant  eu  lieu  dans  cet  acte  en 
fraude  de  ses  droits,  puisqu'il  est  établi  que  cet  échange,  loin 
d'avoir  été  fait  sans  aucune  soulteou  retour  ainsi  qu'énonça 
faussement  dans  le  susdit  acte,  a  été  réellement  fait  moyen- 
nant une  soulte  de  la  part  de  l'Intimé  en  faveur  du  dit 
Gaertin  ;  laquelle  soulte  est  de  1 1,000  livres  anciens  cours, 
somme  égale  à  celle  de  £458  6  8  cours  actuel,  et  non  pas 
seulement  de  £283  3  4  même  cours,  ainsi  qu'Cnoncé  erroné- 
ment  dans  le  jugement  de  la  dite  Cour  de  Circuit;  que  la 
preuve  de  cette  simulation  résulte  :  lo.  de  l'acte  d'obligation 
du  17  Mai,  1852,  par  lequel  l'Intimé,  d'un  côté,  reconnaît 
devoir  à  Guertin  cette  somme  de  11,000  livres  anciens  cours 
pour  valeur  reçue,  et  par  lequel  même  acte,  Guertin,  de  son 
côté,  s'oblige  de  payer  à  Russell,  "  à  l'acquit"  de  l'Intimé, 
"  et  à  même  la  somme  de  1 1,000  francs,  dit  cours,  ci-haut 
mentionnée,"  la  balance  du  prix  de  vente  que  l'Intimé  devait 
encore  à  Russell  ;  2o.  des  réponses  de  l'intimé  aux  interro- 
gatoires sur  faits  et  articles,  et  plus  particulièrement  de  ses 
réponses  aux  lOe  et  lie  des  dits  interrogatoires,  lesquelles 
comportent  clairement  un  aveu  de  sa  part  que  son  obligation 
de  payer  à  Guertin  la  somme  de  11,000  francs,  est  née  de 
l'acquisition  qu'il  a  faite  de  lui  de  sa  terre  de  Monnoir  par 
l'acte  d'échange  du  17  Mai,  1852,  et  n'a  pas  eu,  par  consé- 
quent, d'autre  cause  que  la  susdite  soulte,  d'où  il  faut  néces- 
sairement conclure  que  c'est  cette  même  soulte  qui  seule  a 
motivé  le  "  valeur  reçue"  énoncé  dans  le  dit  acte  d'obliga- 
tion; 


86 

4.  Considérant,  donc,  qu'il  résulte  de  la  preuve  que  le  titre 
de  l'Intimé  à  la  propriété  de  la  terre  de  Monnoir,  tout  en 
dérivant  du  dit  acte  d'échange  du  17  Mai,  1852,  repose,  non 
sur  un  simple  échange,  mais  bien  sur  un  échange  mêlé  de 
vente^  jusqu'à  concurrence  de  la  dite  somme  de  1 1,000  livres 
ancien  cours  ;  qu'il  y  a  eu  ouverture  au  profit  de  lods  et 
ventes  sur  cette  somme  en  faveur  de  l'Appelant,  formant  les 
dits  lods  et  ventes  £S8  S  10  cours  actuel  ;  que,  par  consé- 
quent, la  dite  Cour  de  Circuit,  par  son  jugement  du  li 
Février,  1854,  en  condamnant  l'Intimé,  le  dit  Bénoni  La- 
reau,  à  ne  payer  à  l'Appelant,  le  dit  honorable  Jean  Roch 
Rolland,  que  la  somme  de  £23  11  11  cours  actuel,  de  Iode 
et  ventes,  et  en  déboutant  ce  dernier  de  tout  le  surplus  de  sa 
demande,  a  mal  jugé  ;  que,  de  même,  la  dite  Cour  Supé- 
rieure, en  confirmant  le  dit  jugement  de  la  dite  Cour  de 
Circuit,  par  son  jugement  du  29  Avril,  1854,  a  également 
mal  jugé  : 

A  infirmé  et  infirme  le  dit  jugement  de  la  dite  Cour  Supé- 
rieure, dont  est  appel  à  cette  cour  ;  et  procédant  à  rendre  le 
jugement  que  la  dite  Cour  Supérieure  aurait  dû  rendre  sur 
l'appel  interjeté  en  premier  lieu  devant  elle,  cette  cour 
infirme  le  dit  jugement  de  la  dite  Cour  de  Circuit,  et  con- 
damne le  dit  Benoni  Lareau  à  payer  au  dît  honorable  Jean 
Roch  Rolland  la  dite  somme  de  £S8  S  10  cours  actuel, 
montant  des  lods  et  ventes  sur  la  dite  soulte  de  £458  6  8 
même  cours,  avec  intérêt  à  compter  du  Se  jour  de  Septembre, 
1852,  jour  de  l'assignation  en  cette  cause  devant  la  dite 
Cour  de  Circuit,  et  ce,  jusqu'au  paiement  ;  et  déboute  le  dit 
honorable  Jean  Roch  Rolland  du  surplus  de  sa  demande  ; 
condamne  en  outre  le  dit  Benoni  Lareau  aux  dépens. 

BxTRCNS  et  DuNKiN,  pour  l'Appelant. 
MoRXAir,  LsBLANc  et  Cassidt,  pour  l'Intimé. 
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^^^^cîf  ApÎel.^'^^'   !  DISTRICT  DE  MONTREAL. 

Présents  :  Sir  L.   H.    LaFowtaine,   Bart.,    Juge-en-Chef, 
Aylwin,   Duval  et   CarosY)  Juges. 

C  Reniere, Appelant^ 

J  ^^ 

f  MiLETTE  et  cU Intimés. 


Jugé  : — 1.  due  Ifs  coinmi«s:<irpi<  nnm 
m^e  en  vertu  de  l'Ord  :  de  la  2d  Vici. 
c.*429,et  defl  Statues  sub^équtînU»  fUr  ld 
môme  matière,  en  ce  qui  concerne  la 
c«m»tructiin  d'églises,  )ire«bytôr> i»  &c  , 
Cirment  un  triliunal  spécial,  ezerç  int 
dans  Certaine»  limites  l'auioriiéjudiciaire. 

2  Gla'un  acie  de  répartition  légale- 
ment hitmologaé  par  ces  commissaires 
fait  preuve  par  lut-'iième  de  son  contenu, 
du  moins  tant  que  le  cuntraire  n'est  pas 
établi. 

3  Glae  fe  droit  d'appel  a  été  reconnu 
et  exercé  sur  poursuites  en  recouvre- 
ment de  la  répartition  imposée  pour  sub 
venir  aux  fraw  de  construction. 


H»  Id  : — Thit  the  Co  nmis$loncr«  np- 
pointed  under  the  Ord  :  2  Vict.  r.  2î», 
sndJlie  liuiiAeq lient  Siulutt  k  om  ih  n.iiiie 
puijfct.  III  what  r«it|i»-t-ts  ihe  huiMiii:;  of 
churt-iit'8,  pini4*n»g  houftcs,  i\c.,  ure  a 
"p'-cial  tritiuiial  exerciaiog  judicial  au- 
thi>riiy  within  certain  liiniU 

3.  Th.it  on  acte  de  reparution  duly 
homologaieti  Wy  auvh  t  oniniiiiNioiiirit 
i«i,  f/riitid  facie  evidmce  of  its  con- 
tents, at  leuat  until  the  contrary  is  e«ta* 
blii^hed  and  proved. 

3  Ihat  thf*  right  of  appeal  in  suits 
for  th«  recovery  .'f  ain>*untii  levicl  f.r 
def< Hying  the  exnensea  of  liuildiijg«  has 
been  altiwed  and  extrciaed. 


Jugement  rendu  le  12  Mars,  1855. 

Les  Intimés,  Syndics  nommes  pour  surveiller  la  construc- 
tion d'un  Presbytère,  dans  la  paroisse  St.  Guillaume  d'Upton, 
poursuivirent  l'Appelant  en  Mars,  1853,  devant  la  Cour  de 
Circuit  des  Trois-Rivières,  pour  la  somme  de  19s.  courant' 
sur  les  allégués  suivants  : 

'^  Les  Demandeurs  réclament  dn  Défendeur,  la  somme  de 
I9s  oonraot,  pour  trois  paiements,  l'un  échu  le  30  Juin, 
l'antre  le  30  Septembre  et  le  dernier  le  30  Décembre  dernier, 
1852,  de  la  somme  de  £3  15  10  courant,  montant  auquel, 
comme  propriétaire  d'une  terre  de  trois  arpents  de  front,  située 
dans  la  dite  paroisse  de  St.  Guillaume  d'Upton,  et  comme 
professant  la  religion  Catholique  Romaine,  il  a  été  cotisé 
pour^sa  contribution  à  la  bâtisse  du  dit  Presbytère,  et  suivant 
et  conformément  à  l'acte  de  cotifiation  fait  et  dressé  par  les 
<Ult  Dcmandewrsyfixi  Iflor  qualité  de  sjodie»  ooxzuaa  tasdit^  ea 
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date  du  21  Février,  1852,  et  due  ment  homologué  par  juge- 
ment ou  sentence  rendu  le  30  Mars,  1852,  par  les  commis- 
saires nommés  et  constitués  dans  et  pour  le  dit  district  des 
Trois-Rivières,  aux  fins  de  Pordonnance  passée  par  le  gou- 
verneur de  la  ci-devant  province  du  Bas  Canada,  et  le  Conseil 
Spécial,  dans  la  2e  année  Vie.  ch.  29,  et  autres  Statuts  sub- 
séquents, les  dits  Demandeurs  ayant  été  élus  syndics  pour  la 
construction  du  dit  Presbytère,  le  4  Mai,  1851,  et  leur  élec- 
tion ayant  été  confirmée  par  les  dits  commissaires,  suivant 
la  loi,  par  le  jugement  ou  sentence  rendu  le  9  Juillet,  1851. 

"  Les  dits  Demandeurs  allèguent  de  plus  que  les  dépenses 
pour  effectuer  la  construction  du  dit  Presbytère,  et  pour  sub- 
venir aux  frais  qu'elle  occasionnera,  ont  été  estimés  à  la 
somme  de  £579  15  3,  et  l'estimation  approuvée  et  confirmée 
par  les  dits  commissaires,  et  que  par  le  jugement  ou  sentence 
ci-dessus  mentionné,  qui  homologue  le  dit  acte  de  cotisation, 
il  est  ordonné  que  la  dite  somme  ci-dessus  dernièrement 
mentionnée  serait  payée  aux  dits  syndics  par  les  contribu- 
ables nommés  au  dit  acte  de  cotisation,  c'est-à-dire,  par  les 
propriétaires  de  terres  et  autres  immeubles  réels  situés  dans 
la  dite  paroisse  St.  Guillaume  d'Upton,  au  nombre  desquels 
est  le  Défendeur,  aux  époques  et  dans  les  proportions  sui- 
vantes, savoir  :  un  douzième  à  demande,  et  un  douzième  à 
l'expiration  de  chaque  trois  mois  après  la  date  du  dit  juge- 
ment ou  sentence  du  30  Mars,  1852,  jusqu'au  parfait  paie- 
ment. La  cotisation  ayant  été  ainsi  faite  à  raison  de  trois 
deniers  et  demi  courant  par  chaque  livre  même  cours  de  la 
valeur  des  dites  terres  et  autres  immeubles  réels." 

Une  exception  à  la  forme,  à  raison  du  défaut  de  désigna- 
tion de  la  propriété  du  Défendeur,  et  de  mention  de  l'évalu- 
ation de  cette  propriété,  ayant  été  mise  de  côté,  le  Défen- 
deur plaida  par  une  défense  au  fonds  en  fait. 

• 

Les  Intimés  avaient  également  porté  des  actions  de  sem- 
blable  nature   contre  trois  autres  individus,  qui  avaient 
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opposé  les  mêmes  moyens  de  défense  ;  du  consentement  de 
tontes  les  parties  les  quatre  causes  furent  consolidées  par  un 
acte  formulé  comme  suit  : 

"  Les  parties  en  ces  quatre  causes  par  leurs  avocats  sous- 
signés, pour  éviter  des  frais,  consentent  à  ce  que  ces  quatre 
causes  soient  réunies  ensemble  pour  être  jugées  conjointe- 
ment, et  pour  ne  former  qu'un  seul  record  en  cas  d'appel,  et 
admettent  : 

"  Que  les  quatre  documents  filés  le  23  Décembre  courant, 
à  l'enquête,  dans  la  cause  des  mêmes  Demandeurs  contre  le 
sieur  Gonneville,  soient  considéras  filés  et  produits  dans 
chacune  des  trois  autres  causes  ci-dessus,  à  l'enquête, 
comme  les  exhibits  Nos.  1,  2,  3  et  4  des  dits  Demandeurs  en 
chaque  cause,  et  que  la  même  preuve  faite  dans  la  dite 
cause.  No.  161,  soit  la  preuve  faite  dans  chacune  des  dites 
trois  autres  causes,  Nos.  156,  160  et  167,  avec  cette  difierence 
que  les  Défendeurs  tout  en  admettant,  savoir,  le  dit  Euphren 
Renière  qu'il  est  propriétaire  et  en  possession  depuis  environ 
15  ans,  d'une  terre  de  trois  arpents  de  front,  le  dit  Désiré 
Vincent  d'une  terre  de  deux  arpents  de  front,  et  enfin  le  dit 
François  Vanasse  d'une  terre  de  trois  arpents  de  front,  toutes 
trois  situées  dans  la  paroisse  de  St.  Guillaume  d'Upton,  n'ad- 
mettent pas  par  là,  ni  en  aucune  façon,  l'identité  de  chacune 
de  ces  trois  terres  avec  aucune  de  celles  qui  sont  mention- 
nées dans  les  ti«>is  actions  qui  sont  dirigées  contre  eux." 

Les  quatre  exhibits  en  question  étaient  :  lo.  copie  de  la 
nomination  des  syndics  ;  2o.  le  jugement  confirmant  cette 
élection  ;  3o.  copie  de  la  répartition  ;  4o.  le  jugement  d'ho- 
mologation d'icelle. 

Les  parties  entendues  au  mérite,  la  Cour  de  Circuit  con- 
damna par  un  seul  et  même  jugement  chacun  des  Défendeurs 
à  payer  le  numtaat  demandé. 
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Ce  jugement  porté  en  appel  à  la  Cour  Supérieure  des 
Trois-Rlvière?,  y  fut  confirmé,  les  deux  juges  devant  qui 
la  cause  avait  été  plaidée  étant  divisés  d'opinion. 

L^Appelant  se  pourvut  enfin  devant  la  Cour  du  Banc  de  la 
Reine,  et  dans  son  factum  les  raisons  qu'il  invoque  à  Pen- 
contre  du  jugement  de  la  Cour  de  Circuit  sont  les  suivantes  : 

^*  lo.  Les  allégations  de  la  demande  étaient  absolument 
insuffisantes  et  ne  pouvaient,  en  supposant  qu'elles  fussent 
toutes  prouvées,  motiver  aucune  condamnation  contre  PAp- 
pelant. 

^^  2.  Les  Intimés  n'avaient  établi  aucun  des  faits  essentiels 
par  eux  allégués  dans  leur  action. 

^^  3o.  Le  jugement  tel  que  prononcé  était  informe,  irrégu- 
lier et  illégal,  la  cour  n'ayant  prononcé  qu'un  seul  jugement 
pour  les  quatre  causes." 

Lors  de  l'argument  l'Appelant  prétendit  : 

Que  la  répartition  n'était  pas  prouvée,  ayant  été  faite  en 
brevet,  sans  minute,  et  la  copie  produite  étant  certifiée  seule- 
ment par  le  secrétaire  des  commissaires. 

Qu'il  n'y  avait  pas  preuve  de  Pidentité  de  la  propriété. 

Que  la  cotisation  était  informe  et  irrégulière  en  autant 
qu'elle  ne  contenait  pas  la  contenance  de  chaque  terre,  mais 
seulement  l'étendue  en  front  ;  que  les  noms  des  propriétaires 
n'étaient  pas  au  long  ;  que  l'évaluation  avait  été  faite  par 
les  syndics,  tandis  que  les  syndics  auraient  dû  suivre  le  rôle 
fait  par  la  municipalité,  et  enfin  que  l'Appelant  s'appelait 
Euphren  et  non  Ephren  Renière,  tel  que  porté  par  la  réparti- 
tion. 

Que  le  pouToir  des  commissaires  était  législatif  et  admi- 
nistratif en  quelque  sorte,  et  non  jodiciaiie }  que  teftcoomûs* 
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saiies  étaient  des  subalternes  dont  les  décisions  étaient 
sajettes  à  la  révision  dés  tribunaux  ordinaires.  (1) 

Et  enfin,  en  réponse  à  la  motion  des  Intimés  pour  faire 
rejeter  Pappel,  que  cet  appel  était  permis,  nonobstant  le 
chiffre  peu  élevé  de  la  condamnation. 

Les  Intimés  contestèrent  le  droit  d'appel  au  moyen  d'une 
motion  pour  faire  rejeter  l'appel  sans  entrer  dans  le  mérite, 
et  soutinrent  le  bien  jugé.  Suivant  eux  Paction  était  pure- 
ment personnelle  et  n'affectait  pas  les  droits  futurs  des  par- 
ties ;  que  les  droits  futurs  ne  pouvaient  s'entendre  que  de 
droits  à  perpétuité,  et  qu'il  ne  pouvait  y  avoir  appel  dans  le 

cas  actuel. 

• 

Que  le  jugement  homologuant  la  répartition  était  une  sen- 
tence contre  laquelle  on  ne  pouvait  se  pourvoir  que  par  Cer^ 
tiorari.  Que  l'acte  de  répartition  était  régulier  et  sufSsant  ; 
que  la  loi  avait  établi  sur  cette  matière  un  mode  spécial 
d'évaluation,  et  que  d'ailleurs  il  n'y  avait  aucune  preuve  de 
l'existence  d'un  rôle  d'évaluation  pour  la  municipalité. 

Que  la  seule  question  qui  pût  s'élever  sur  une  répartition 
homologuée  régulièrement  était  celle  de  l'identité  de  la  per- 
sonne, et  que  l'Appelant  pour  s'en  prévaloir  aurait  dû  se 
défendre  par  exceptions,  et  non  par  une  défense  générale. 

Sir  L.  h.  LAFoNTAiifs,  Bart.,  Juge-en-Chef  :  Sous  l'Or- 
donnance du  Conseil  Spécial  de  18â9,  (2)  les  pouvoirs  qui 
Bont  exercés  par  les  commissaires  nommés  pour  l'érection 
des  paroisses,  en  autant  qu'il  s'agit  de  la  nomination  de  syn« 
dies  et  de  l'acte  de  répartition  pour  la  construction  d'églises 
et  de  presbytères,  sont  des  pouvoirs  judiciaires.  C'est  ce  que 
l'Appelant  semble  avoir  méconnu. 

(1)  2  Vie  eh.  29  arc.  14:— 13  et  14  Vie  ch.  44,  sec.  5  :— 14  et  15  Vie  ch.  1('3 
•ec.  I:— On),  de  1667,  Tit  9,  Art.3:-10et  II  Vie  ch.  7,  tee.  33,  p.  17:— 1 
Biitt,  Nullités,  p.  21  :— 3  Ibid.  pp.  388, 3H9  :— 6  Cane  f  t  Chtuveta,  art.  1030, 
p.  827  :— Hem  ion  de  Pfivcy,  Ketfime  Muoicipal,  p.  288>  c*  4  :— K^groOi  (Mm 
Proe.Civ.  art.  Si,  rp*  7ei8:— 34Gco.3,  ch.  6,  mc  87. 

(8)8Vîct*cS9l 
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La  15e  section  de  l'Ordonnance  porte  que  "  les  dits  com- 
**  missaires  auront  toute  juridiction,  toute  autorité  et  tous 
"  pouvoirs  à  l'effet  d'entendre,  juger  et  décider  entre  les 
"  syndics  ot  les  intéressés,  en  rejetant,  modifiant  ou  confir- 
"  mant  le  dit  acte  de  cotisation,  en  tout  ou  en  partie,  ainsi 
"  qu'ils  le  trouveront  juste  et  convenable.  (1) 

Les  commissaires  (section  18  de  l'Ordonnance)  nomment 
un  secrétaire,  lequel  lient  "  registre  de  tous  les  jugements, 
"  ordonnances  et  procédures  des  dits  commissaires,  et  est  le 
"  dépositaire  légal  du  dit  registre  et  des  dites  procédures." 

Par  deux  Actes  subséquents  (2)  amendant  l'Ordonnance 
de  1839,  les  huissiers  de  la  Cour  Supérieure  sont  déclarés 
être  aussi,  en  vertu  de  leur  office,  les  huissiers  des  dits  com- 
missaires. 

Ces  derniers  forment  donc  un  tribunal  spécial,  régulière- 
ment organisé,  et  exerçant  dans  certaines  limites  l'autorité 
judiciaire.  Les  actes  qui  en  émanent  sont  donc  revêtus  du 
même  caractère. 

Les  parties  intéressées,  c'est-à-dire,  les  contribuables  im- 
posés dans  l'acte  de  cotisation  ou  répartition,  sont  régulière- 
ment appelés  par  l'observation  de  certaines  formalités  que  la 
loi  prescrit,  à  comparaître  devant  les  commissaires  pour  en 
opposer  l'homologation,  s'ils  jugent  à  propos  de  le  faire. 

La  19e  section  de  l'Ordonnance  porte  que  "  lorsque  l'acte 
"  de  cotisation  aura  été  homologué  par  les  dits  commissaires, 
"  les  syndics  auront  droit  d'exiger  des  contribuables  le  paie- 
"  ment  des  cotisations  ou  contributions,  et  en  cas  de  refus  de 
"  paiement,  le  recouvrement  pourra  en  être  poursuivi  devant 
"  une  cour  civile  du  district,  de  jurisdiction  compétente,  sui- 
"  vant  le  montant  de  l'action  en  question." 


(1)  13  et  14  Vict  chap.  44,  bpc  3. 

{2)  13  et  14  Vict.  chap.  44,  tec.  11  :— 16  VicU  leo.  6. 
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Du  moment  que  l'acte  de  cotisation  est  ainsi  homologué, 
il  aèquiért  le  même  caractère  d'authenticité  que  tout  autre 
acte  d'une  nature  semblable,  reconnu  solemnellement  par 
une  cour  de  justice.  Il  fait  pour  le  moins,  prima  fade,  preuve 
de  son  contenu,  à  ce  point  de  vue,  l'acte  de  cotisation  dont 
il  s'agit,  est  sensé  prouver  par  lui-même,  entre  autres  choses, 
lo.  que  Renière,  l'Appelant,  est  au  nombre  des  contribuables 
imposés,  y  étant  mentionné  comme  tel  ;  2o.  qu'il  était  lors 
de  l'acte  de  cotisation,  propriétaire  de  la  terre  indiquée  dans 
cet  acte,  à  raison  de  laquelle  il  a  été  ainsi  imposé,  y  étant 
également  mentionné  comme  tel  ;  3o.  que  cette  terre  était 
de  la  valeur  portée  au  dit  acte,  et  que  sa  quote  part  de  con- 
tribution, à  raison  de  cette  valeur,  est  celle  dont  le  chiffre  est 
énoncé  dans  le  même  acte  ;  4o.  que  les  trois  premiers  termes 
de  paiement  de  cette  contribution  étaient  échus  lors  de  l'in- 
troduction de  la  poursuite  contre  lui  en  la  Gourde  Circuit. 

Dans  l'état  de  la  cause,  il  me  semble  que  les  Demandeurs 
avaient  là,  dans  une  fornle  authentique,  toute  la  preuve  qu'il 
leur  fallait  faire  pour  établir  leur  demande  et  obtenir  une 
condamnation  personnelle  contre  le  Défendeur  ;  que,  par 
conséquent,  ils  n'avaient  pas  besoin  de  prouver,  par  témoins, 
ou  par  une  admission  du  Défendeur,  soit  l'identité,  soit  la 
valeur,  ou  même  la  possession  de  la  terre  mentionnée  dans 
leur  déclaration.  C'était  au  Défendeur,  s'il  pouvait  le  faire, 
à  offrir  la  preuve  légale  du  contraire.  Ainsi  la  réserve  faite 
par  le  Défendeur,  à  la  fin  de  l'admission  des  parties,  en  date 
du  30  Décembre,  1853,  à  l'effet  que  tout  en  déclarant  être 
propriétaire  et  en  possession  d'une  terre  de  trois  arpents  de 
front,  dans  la  paroisse  St.  Guillaume  d'Upton,  il  n'admettait 
pas  par  là,  ni  en  aucune  façon,  l'identité  de  cette  terre  avec 
celle  mentionnée  dans  l'action,  ne  peut  nullement  lui  servir, 
ni  militer  contre  les  Demandeurs. 

Pour  ces  raisons,  je  suis  d'opinion  que  l'appel  doit  être 
débouté,  et  le  jugement  de  la  Cour  de  Circuit  confirmé. 
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Qaant  au  droit  d'appel  en  lui-même,  droit  dont  les  Intimés 
ont  nié  Pexistenee  dans  des  causes  de  cette  nature,  il  suffit 
de  remarquer  que  ce  droit  a  été  souvent  reconnu,  entre  autres, 
en  1S19,  dans  une  cause  de  Cherrier  et  al,  syndics  de  Vau- 
dreuil,  contre  St.  Julien,  et  en  1824,  dans  celle  de  Dupuis 
et  al.,  syndics  de  Blairfindie,  contre  Roy. 

Le  jugement  est  dans  les  termes  suivants  : 

La  Cour  :  lo.  Considérant  que  sur  l'appel  interjeté  devaut 
la  Cour  Supérieure,  siégeant  dans  le  District  des  Trois- 
Rivières,  du  jugement  de  la  Cour  de  Circuit  du  31  Décembre, 
1853,  la  ai  te  Cour  ayant  été  partagée  d'avis  sur  la  question 
de  savoir  si  le  dit  jugement  devait  être,  ou  non,  confirmé,  le 
dit  jugement  a  été  et  est  demeuré  en  conséquence,  au  désir 
de  la  loi,  confirmé  par  le  jugement  de  la  Cour  Supérieure 
du  2  Juin,  1854  ;  2o.  Considérant  que  dans  le  dit  jugemeut 
de  la  dite  Cour  de  Circuit,  en  autant  qu'il  concerne  le  dit 
Renière,  l'Appelant  devant  cette  Cour,  il  n'y  a  pas  erreur  ; 
confirme  le  dit  jugement  avec  dépens. 

Pich£,  pour  l'Appelant. 

Cherrier,  Doriox  et  Doriobt,  pour  les  Intimés. 


SUPERIOR  COURT.— MONTREAL. 
Before  Dat,  Smith  and  Yanfelson,  Justices. 

C  Joseph, Plaintiff. 


va* 


Cuvillibr,  et  al •  Defendants. 


Held  :-That  Bail  to  the  Sheriff,  fir  a 
Defendant  arrested  on  a  Capias  ad  JRes 
pnndendum,»Teon\y  liable  for  the  amount 
stated  in  the  bai  I  bond,  and  nut  for  the 
full  amount  of  the  judgment  rendered 
againat  auch  Defendant. 


Jujré  :-— Clue  lea  Cautions  au  Sheriff, 
pour  un  Défendeur  arrèié  sur  an  Capioi 
ad  Respondtndum^  ne  sont  responsable» 
que  pour  le  montant  mentionné  dans  le 
cautionnement,  et  non  pour  le  montant 
en  entier  du  jugement  rendu  contre  tel 
Défendeur. 


Judgment  rendered  the  28th  February,  1855. 

The  Defendants  in  this  cause  became  Bail  to  the  Sheriff 
by  bond  for  £400,  dated  1 1th  June,  1846,  before  the  return 
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of  the  writ,  in  an  action  brought  by  the  Plaintiff  against  one 
Joseph  A.  B aimer,  anested  on  a  Capitis  ad  Respondendum. 
The  affidavit  on  which  the  Capias  issued,  alleged  Bulmer  to 
be  indebted  in  £200  sterling,  for  damage  done  to  certain 
boxes  of  glass  by  Bulmer's  negligence  on  board  his  vessel, 
conclusion  for  £800. 

On  the  16th  January,  1847,  judgment  was  rendered  against 
Bulmer  for  £273  10  S  with  interest,  from  the  11th  June, 
1846,  day  of  service  of  process.  A  désistement  was  filed  by 
the  Plaintiff  for  interest  previous  to  the  date  of  judgment  ; 
and  on  appeal  by  Bulmer  the  judgment  below  was  af- 
firmed. The  Plaintiff  in  his  action  against  the  Bail,  made 
th?  usual  allegations  in  actions  on  Bail  Bonds,  assigned  to 
the  Sheriff,  and  concluded  lor  £400  with  interest  and  costs. 
Pleas  were  filed  by  the  Defendants  which  were  not  alluded 
to  in  rendering  the  final  judgment. 

Day,  Justice  :  The  Plaintiff  contends  that  the  Bail  are 
liable  for  the  full  amount  of  the  judgment  rendered  against 
the  original  Defendant  whatever  that  may  amount  to.  This 
is  utterly  untenable.  The  liability  of  the  Bail  arises  from  a 
Judicial  Contract,  and  cannot  be  extended.  It  is  said  that 
the  English  practice  in  similar  cases,  is  favorable  to  the 
Plaintiff.  The  Court  has  not  thought  it  necessary  to  look 
into  that,  such  pretension  cannot  be  sustained  here,  for 
otherwise  a  man  might  be  arrested  on  an  affidavit  charging 
him  with  a  debt  of  £10,  and  after  Bail  was  given  as  in  an 
action  for  that  sum.  Judgment  might  be  rendered  for  a  £1000, 
and  the  Bail  held  liable  for  that  sum,  a  doctrine  that  this 
Court  will  not  sanction. 

Judgment  condemning  the  Defendants  "  to  pay  to  the 
^^  Plaintiffs  the  sum  of  £216  5  6,  being  the  only  amount 
"  for  the  payment  of  which  the  Defendants  became  jointly 
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"  and  severally  liable,  and  bound  themselves  under  and  by 
"  virtue  of  a  certain  Bail  Bond,  &c."  with  interest,  &c. 

Cross,  for  Plaintiff. 

Rose  and  Monk,  for  Defendants. 


^i^^^AAA'^A'^'V^^^^^^^^^^^^^^V 


SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Smith  and  Vanfelson,  Justices. 

C  ['eltier, Plaintiff. 

No.  767.   }  vs 

(  Larichelière, Defendant. 


Held  :— That  a  lessee  of  land  can- 
not set  up,  as  against  his  lessor,  Pla  n- 
tiffin  a  iietitory  action,  ameliorations 
made  by  the  le««ee  on  the  land  sought 
to  be  recovered. 


Jugé  :--'Q,ue  le  locataire  d*une  terre 
ne  peut,  à  {'encontre  d'une  action  péti- 
toire  portée  contre  lui  par  le  locateur, 
plaider  qu'il  a  fait  dt  s  améliorations  sur 
la  terre  réclamée  par  le  Demaudeur. 


Judgment  rendered  the  27tb  March,  1855. 


Petitory  action.  The  second  plea  set  forth  a  verbal  lease 
of  the  land  from  the  Plaintifffor  four  years,  and  ameliorations 
made  on  the  land  by  the  Defendant  to  the  amount  of  £25. 
Conclusions  to  be  paid  ameliorations  before  being  compelled 
to  quit  the  lot.  Demurrer  to  second  plea.  Judgment  dismiss- 
ing plea  because  "  by  law  the  Defendant  is  not  entitled 
"  to  the  conclusions  therein  taken,  while  he  held  the  land  as 
"  tenant  and  locataire  of  the  Plaintiff." 

DuRANCEAU,  for  Plaintiff. 

MoRSAU,  Leblanc  and  Cassidt,  for  Defendants. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Yanfelsoit  and  Mondelet,  Justices. 

C  Lalonde  et  aL<f PlaintiffSy 

No.  149,  ]  vs. 

(  Laloitdb,  •  •  • Defendant. 


Held  :-Tbat  in  an  action  by  the  hein  of 
a  wife  commune  en  Hens,  against  their 
fiither,  praying  to  be  declared  proprietors 
of  one  half  of  a  farm  belonging  to  the 
cemmunantéyXi  is  necessary  to  specify 
which  half,  if  a  partition  has  taken  place, 
and  if  not,  to  pray  ibr  such  partition  by 
the  declaration. 


Jugé  : — ^Glae  dans  nne  action  par  lei 
héritiers  d'une  femme  commune  en  biens, 
contre  leur  père,  concluant  à  ce  qu'ils 
soient  déclarés  propriétaires  de  la  moi* 
tié  d'une  terre,  il  est  nécessaire  d'indi- 
quer quelle  moitié  est  réclamée,  s'il  y  a 
eu  partage,  sinon,  de  C4)nclure  à  tel  par- 
tage par  la  déclaration. 


Judgment  rendered  the  27th  September,  1854. 

Action  by  Plaintiffs,  as  heirs  of  their  mother,  against  the 
Defendant,  their  father,  setting  up  the  acquisition  during  the 
communauté  of  a  lot  of  land  of  three  arpents  in  front  by  twenty 
arpents  in  depth,  and  their  title  as  heirs.  Conclusion  :  "  à  ce 
"  que  le  Défendeur  soit  assigné,  etc.,  pour  voir  dire  et  dé- 
"  clarer  les  Demandeurs  les  seuls,  vrais  et  légitimes  propri- 
"  étaiies  de  la  moitié  de  la  dite  terre,  désignée,  etc.,  con- 
"  cluant  en  outre  les  Demandeurs,  à  ce  que  le  Défendeur  soit 
"  condamné  à  abandoimer  la  jouissance  de  la  susdite  moitié 
"  de  la  dite  terre,"  etc.,  défense  en  droit  for  reasons  referred 
to  in  the  judgment,  which  is  motivé^  as  follows  : 

"  Considering  that  it  doth  not  appear  by  the  allegations  of 
"  the  Plaintiffs'  declaration,  that  any  partition,  portage^  hath 
"  ever  been  obtained  of  the  lot  of  land  therein  described,  and 
'^  that  nevertheless  the  Plaintiffs  have  not  alleged  that  the 
"  said  land  is  held  by  them  and  the  Defendants  par  indivis j 
"  and  have  not  prayed  for  a  partition  thereof  ;  and  further 
"  considering  that  the  Plaintiffs  have  not  in  the  allegations  of 
"  their  declaration,  or  in  the  conclusions  thereof,  specified  or 
^  in  any  manner  described  the  half  of  the  said  lot  of  land 
7 
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^*  which  they  thereby  seek  to  recover,  and  that  by  reason 
^^  thereoiy  and  by  law,  no  judgment  can  be  thereupon  render- 
^^  ed  ;  maintaining  the  defense  e»  droUy  doth  dismiss  the 
**  riaintifis'  action  with  costs." 

MoRiir,  for  PlaintiiBs. 

Pjblletibr,  Papik  and  Bxulnosh,  for  Defendant 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  VAirFKifSOv,  Justices. 


No.  624. 


DoxTTRS,... • PlaifiUffn 

vs. 
The  MoifrasAL   and  Bttowv 

Railway  Coiipant, Defendants. 


Held  :— That  an  Es^eepiim  à  la  forme 
Ui  which  it  if  alleged  that  the  contenu 
of  a  paper  writipf,  porporting  tp  he  a 
copy  of  a  deelarauon ,  are  different  from 
Ihe  contents  of  the  original  declaration, 
and  tJ9étisamn£cUd,aàiurda$ulumiUil- 


Jugé  :-^C^a'ane  Exception  k  la  fhnM 
danentqaelle  il  eat  allégué  qae  le  coq- 
tano  dkin  écrit,  dit  étie  copie  d'vne  dé- 
claration, eat  différent  da  contena  de  la 
déclaration  ori^uuUe,  n'eet  pat  coane^o, 
eetabciiideetinintelhgible,c        '* 


Judgment  rendered  the  SOth  November,  1854. 

Plea  in  ttie  nature  of  a  demurrer  to  a^  Eoçc^iim  4  la 
forme  filed  by  Defendant^  The  exception  alleged  that  ^^  tha 
<<  contents  of  the  paper  writing  served  on  thç  Defendant  ar^ 
^'  wholly  different  from  the  contents  of  the  said  declaration, 
**  and  are  disconnected,  absurd  and  unintelligible  ;^'  except 
tion  held  suflfeient,  if  {»oved.    Demurrer  dismissed. 

Çonw,  for  Plaintiff. 

BAXi^ubBT  a;^  h^amxrvy  for  D^fon^ai^ 
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SUPERIOR  COURT.— IN  VACATION. 

Before  Badolet,  Justice: 

No.  1972. — Ex  parte-^Lovis  Layoie,  Petitioner. 


Held  .—1.  That  by  the  Statutes-  VZ 
Vic,  c,  "27,  and  14  and  15  Vic,  c  1, 
Retoming  Officers,  and  their  Deputies, 
have  been  and  are  suHject  to  punisnment 
by  the  House  of  Assembly  for  malversa- 
tioo  ,'  that  malversation  on  their  part  is  a 
special  breach  of  privilege  of  the  House, 
u  an  attempt  to  pat  in  or  keep  out  a 
member  unjustly  ;  and  that  the  general 
power  accorded  in  cases,  not  specially 
provided  fur  in  the  Statutes,  must  almost 
always  relate  to  the  Returning  Officer, 
or  his  Deputy,  or  to  some  person,  not  a 
pocmber,  in  respect  of  whom  the  House 
is  authorized  to  make  such  orders,  as  to 
the  Hoa^ie  may  seem  proper,  necessarily 
implying  a  power  in  the  House  to  enforce 
sochofJer. 


i  That  the  House  of  Assembly 
has  the  power,  as  a  power  necessary  for 
its  eiistence,  and  the  proper  exercise  of 
its  functions,  of  determining  judicially, 
all  maUers  touching  the  election  of  its 
own  members,  including  therein  the  per 
formance  of  the  duty  of  those  officen, 
who  are  entrusted  with  the  regulation  of 
the  election  of  its  members. 

3.  That  Courts  of  law  cannot  in- 
quire into  the  cause  of  commitment  by 
either  House  of  Parliament,  nor  dis* 
ehargSj  nor  bail  a  person,  who  is  in 
execution  by  the  judgment  of  any  other 
tribunal  ]  yet  if  the  commitment  should 
not  profess  to  be  for  a  contempt,  but 
is  evidently  arbitrary,  unjust  and  con- 
trary to  every  principle  of  positive 
law  or  national  justice,  the  Court  will 
not  only  be  competent,  but  bound  to  dé- 
charge the  party. 

4.  That  a  commitfaient,  by  either 
House  of  Parliament,  mav  be  examined" 
upon  a  return  to  a  writ  of  Habeas  Cor- 
pus. 

5.  That  the  Justices,  here  as  well  as 
in  England^  possess,  and  have  exercised 
the  power  to  issue  writs  of  Habeas  Cor* 
pus  in  matters  of  commitment  by  either 
House  of  Parliament 


Jugé:  1.  aue  par  les  Statuts  12 
Vict.,  c  27,  et  14  et  15  Vict.,  cap.  1 ,  les 
Officiers  Rapporteurs,  et  leurs  Députés, 
ont  été  et  sont  sujets  à  être  punis  par  la 
Chambre  d'AMemblée  pour  malversa- 
tion ;  que  la  malversation  dé  leur  part  est 
une  violation  spéciale  des  privilèges  de 
la  Chambre^  comme  tentative  d'intro» 
duire  injustement  un  membre  ou  de  l'en 
faire  rejeter  ;  et  que  le  pouvoir  généra!  ac- 
cordé dans  ces  cas,  pour  lesquels  il  n'y  a 
aucune  provision  spéciale  {)ar  un  Statut, 
doit  presque  toujours  avoir  rapport  à 
rOfficier  Rapporteur,  ou  à  son  Député, 
ou  à  quelqu'un  qui  n'est  pas  membre, 
relativement  à  qui  la  Chambre  est  auto- 
risée à  fairQ  tels  ordres  qu'elle  jugera  à 
propos,  et  que  ce  pouvoir  donne  t<eces* 
sairemnt  à  la  Chambre  le  pouvoir  de 
mettre  tels  ordreaà  exécution. 


3.  Que  la  Chambre  d'Assemblée  pos- 
sède, comme  étant  nécessaire  à  son  exis- 
tence, et  à  l'exercice  de  ses  fonctions, 
le  pouvoir  de  déterminer  judiciairement, 
toute  matière  touchant  a  l'élection  de 
ses  propres  membres,  y  compris  la  ma- 
nière dont  les  officiers  qui  sont  chargés 
de  la  conduite  des  éleciione  de  ces 
membres,  remplissent  leurs  devoirs. 

3.  Qlue  les  Cours  de  justice  ne  peuvent 
s'enquérir  de  la  cause  de  détention  par 
l'une  ou  l'autre  Chaihbre,  ni  décharger, 
ni  admettre  à  caution  une  partie  qui 
subit  la  sentence  d'aucun  autre  tribu- 
nal ;  néanmoins  si  le  mapdat  ne  constate 
pas  que  l'offense  ait  été  un  mépris,  {con* 
tempi)  mais  au  eontraiiie  est  évidemment 
arbitraire,  injuste  et  opposé  à  tout  prin* 
sipe  de  droit  établi  ou  de  justice,  non 
seulement  la  Cour  serait  compétente, 
mais  il  serait  de  son  devoir  de  décharger 
la  partie 

4.  Qu'un  n^andat  d'arrêt,  par  l'une  ou 
l'autre  Chambre,  peut  être  examiné  sur 
un  retour  à  un  Writ  d'Habeas  Corpus. 

5.  Q,ue  les  Juges  dans  ce  pays  comme 
en  Angleterre,  possèdent,  et  ont  exercé 
le  pouvoir  d'émaner  des  writs  d' Ha- 
beas Corpus  en  matières  de  detention 
par  l'une  ou  fatttre  Chambre  du  Parle- 

I  ment. 
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6.  That  the  Pronncial  Statutes  12 
Vict  cap.  27,  and  14'and  15  Vict,  cap 
1,  invest  the  House  of  Assembly  with 
power  to  puni»h,  bj  imprisonment»  a 
Deputy  Returnini;  Officer  for  malfea- 
■ance  or  breach  of  privilege. 


6.  One  les  Statuts  Provinciaux  19 
Vie.,c  27,  et  14  et  15  Vic  ^ap.  1,  donnent 
pouvoir  à  la  Chambre  d'Assemblée,  de 

einir,  par  emprisonnement,  un  Député 
fficier  Rapporteur  pour  malversalioii 
comme  violation  de  privilège. 


Jadgment  rendeted  the  16th  March,  1855. 

The  application  made  was  upon  a  letam,  by  the  keeper  of 
the  Common  Gaol  of  the  district  of  Quebec,  for  a  writ  of 
Habeas  Cofpus^  issued  upon  the  affidavit  and  petition .  of 
Louis  Lavoie,  commanding  the  said  keeper  to  produce  the 
body  of  the  said  Louis  Lavoie,  together  with  the  day  and 
cause  of  his  detention  ;  the  return  set  forth  : — 

^^  That  the  body  of  Louis  Lavoie,  was  committed  into  the 
Common  Gaol  of  the  district  of  Quebec,  by  virtue  of  a 
warrant  from  under  the  hand  and  seal  of  the  Honorable  L. 
y.  Sicotte,  Speaker  of  the  Legislative  Assembly  of  the 
Province  of  Canada  ;  copy  of  which  warrant  is  hereunto 
annexed." 

Province  of 
Canada. 

3b  the  keeper  of  the  Common  Oaol  of  the  District  of  Quebec. 

"  Whereas  the  Legislative  Assembly  of  this  Province  did 
thisday  resolve,  that  Louis  Lavoie,  Deputy  Returning  Officer 
for  the  parish  of  Les  Eboulements,  at  the  late  election  for  the 
County  of  Saguebay,  has  been  guilty  of  a  gross  breach  of  the 
privilege  of  the  said  Legislative  Assembly,  and  did  therefore 
order  that  the  said  Louis  Lavoie  be,  for  the  said  oiience, 
committed  to  the  Common  Gaol  of  the  District  of  Quebec, 
for  the  term  of  ten  days  : 

*'  These  are  therefore  to  require  you  to  receive  Ithe  said 
Louis  Lavoie  into  your  custody,  and  liim  safely  keep  in  the 
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said  Common  Gaol  for  and  during  the  term  often  days  com- 
mencing from  the  date  of  these  presents. 

'^  And  herein  fail  not. 

**  Witness  my  hand  and  seal  at  Quebec,  the  ninth  day  of 
March,  in  the  year  of  Our  Lord  one  thousand  eight 
hundred  and  fifty-five,  and  of  Her  Majesty's  reign  the 
.eighteenth. 

Signed, 

L.  V.  SICOTTE, 
Speaker  of  the  Legislative  Assembly  of  the 
Province  of  Canada. 
A  true  copy. 

(Signed)    J.'  Maclaskn,  Gaoler. 

The  circumstances  which  gave  rise  to  the  present  case  are 
these  : — 

A  select  Committee  of  the  House  of  Assembly  appointed 
to  try  the  merits  of  the  controverted  election  for  the  County  of 
Saguenay,  which  took  place  on  the  25th  and  26th  days  of 
July,  18*54,  reported  to  the  House  on  the  17th  day  of  Novem- 
ber, 1854,  ^^  That  in  the  opinion  of  the  Committee,  a  large 
'^  proportion  of  the  names  inscribed  in.  the  Poll  Books  for  the 
'^  parish  of  Les  Eboulemenfs  were  fictitious  names,  illegally 
^^  and  fraudulently  inscribed  thereon  as  legal  votes  at  the  said 
^  election  :  and  that  Louis  Lavoie,  Deputy  Returning  Officer 
^^  for  the  said  parish  of  Les  Eboulements,  was  privy  to  the 
^^  said  fraud  and  illegal  proceedings. 

"  That  in  the  opinion  of  the  Committee,  a  gross  breach  of 
^*  the  privilege  of  the  Honorable  the  Legislative  Assembly  of 
^^  the  Province  has  been  committed  by  the  said  Louis  Lavoie  ; 
*'  and  this  Committee  recommend  that  the  said  Louis  Lavoie 
<<  be  taken  into  the  custody  of  the  Sergeant  at  Arms,  and  be 
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"  further  punished  in  such  manner  as  the  Legislative  Assenn 
.  "  bly  may  deem  proper. 

"  That  the  last  election  for  the  said  County  of  Saguenay  is 
"  illegal  and  void." 

This  report  was  adopted  by  the  House  of  Assembly,  and  a 
Writ  issued  for  another  election  for  the  County  of  Sague- 
nay, whicli  said  election  took  place  on  the  12th  and  13th 
days  of  January,  1855. 

By  a  resolution  of  the  House,  passed  on  the  20th  day  of 
November,  1854,  it  was  ordered,  "  That  Louis  Lavoie  do 
"  appear  at  the  bar  .of  this  House  on  Thursday,  the  1st  day  of 
"  March  next,  to  answer  for  his  conduct  as  said  Deputy  Re- 
^'  turning  Officer  at  the  last  Election  for  the  said  County  of 
"  Saguenay." 

On  the  6th  day  of  March,  1855,  the  House  passed  the  £dL 
lowing  resolutions  : 

'^  On  motion  of  the  Hon*  Sir  AllâA  N.  MacNab^  seconded 
6y  Mr.  Drummond  "  : — 

"  Resolved. — ^That  Louis  Lavoie,  Deputy  Returning  Officer 
for  the  parish  of  Les  Eboulements,  at  the  late  election  for  the 
County  of  Saguenay,  was  privy  to  the  fraudulent  and  illegal 
inserting  of  names  in  the  .Poll  Book  for  the  said  parish,  and 
that  he  has  thereby  been  guilty  of  a  misdemeanour  and  a 
gross  breach  of  the  privileges  of  this  House." 

"  On  motion  of  the  Hon.  Sir  Allan  N.  MacNab,  seconded 
by  the  Hon.  Mr.  Attomey  General  Drummond  "  : — 

'5  Ordered. — ^That  the  said  Louis  Lavoie  be,  for  the  said 
offence,  committed  to  the  common  gaol  of  the  District  of 
Quebec  for  the  term  of  ten  days,  and  that  Mr.  Speaker  do 
issue  his  warrant  accordingly." 
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"  I  hereby  certify  the  above  td  fee  true  èitraclé  from  the 
Journals  of  the  Hoùomble  the  Légiâlative  Assembly.^' 

(Signed,)     .  W.  B.  LINDSAY, 

Clerk  As^emMy.^^ 
Quebec,  10th  March,  ld55.  ' 

Upon  these  resolutions,  the  Speaker^cr  Warrant  above  re- 
cited, issued  : — 

Notice  of  the  application  for  the  writ  o{  Habeas  Corptu^  and 
ofthe  appointed  time  for  the  hearing  upon  the  return  thereto, 
having  been  duly  signified  to  the  Speaker  of  the  Legislative 
Assembly,  the  Honorable  L*  V.Sieotte,  and  to  the  Honorable 
Attorney  General  Drummond,  and  no  opposing  party  appear- 
ing, Mr.  P.  B.  Casgrain  proceeded  to  state  the  case  for  the 
petitioner.  He  began  by  reading  the  affidavit  and  petition 
ofthe  prisoner  upon  which  thé  writ  6f  Étabèàs  Corpus  wa6 
granted  ;  they  are  a!i  fofioWê  : 

Province  of  Canada, 

District  of  Quebec. 

Louis  Lavoie,  Esq.,  Notary»  of  the  Parish  of  Les  Eboule- 
ments,  in  the  district  of  Quebec,  being  duly  sworn  upon  the 
Holy  Evangelists,  doth  depose  and  say  : 

That  he  is  a  subject  of  Her  Majesty,  and  Aat  be  is  detained 
in  the  common  gaol  of  the  District  of  Quebec,  under  the  war- 
rait  6f  Ûié  Speaker  of  the  Législative  Asseihbly  of  this 
Province. 

thoX  hië  deiefltidti  is  iliégtâ  ;  éHd  that  éspédally  the  daid 
LMhi  Làvoie  wlàd  M\  Depiity  RetUrftitig  Offiâeff  6f  the  ^driâlk 
ofLesEboulementsatthe  last  èlédtloti  far  fhe  Codxity  df 
Saguenay. 

Hiat  Ae  iiUd  IjOtiis  Lëvoie  is  liot  détainâd  for  any  crimcj, 
but  for  a  bteaëh  of  fliè  {Mvilegef  of  the  Legislative  Asi^tëtxitiirt' 
of  Canada. 
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And  farther,  the  said  Louis  Lavoie  saith  not,  and,  after 

reading  the  foregoing  deposition,  hath  signed. 

(Signed,)  L.  LAVOIE. 

Sworn  at  Quebec,  this  12th  day  of 
March,  1855,  before  me  the  un- 
signed. 

J.  Maclarkn, 
Cmr.  S.  C. 

Province  of  Canada,  )  .    vacation 

District  of  Quebec.  ]  ^  vacatiok. 

To  the  Honorable  the  Chief  Justice  and  Honorable  Justices 
of  the  Queen's  Bench  for  Lower  Canada  ;  and  to  the  Hono- 
rable the  Chief  Justice  and  Honorable  Justices  of  the  Supe- 
rior Court  for  Lower  Canada. 

"  Louis  LavaiCj  Esquire,  Notary,  of  the  parish  of  Les 
Ebpulements,  in  the  District  of  Quebec,  by  his  present  Peti- 
tion— 

Humbly  Shewsth  : 

*'  That  the  said  Louis  Lavoie  ^s  detained  in  the  common 
gaol  of  the  District  of  Quebec,  in  virtue  of  a  warrant  from  the 
Speaker  of  the  Legislative  Assembly  of  the  Province  of 
Canada. 

^^  That  his  detention  is  illegal. 

"  That  the  Judges  of  the  Superior  Court  have  the  right  of. 
inquiring  into  the  cause  of  his  detention. 

"  That  the  Legislative  Assembly  of  Canada  has  not  the 
power  to  punish  by  imprisonment  for  a  breach  of  privilege 
committed  outside  the  House. 

"  That  the  said  Legislative  Assembly  is  not  a  Court  of 
Judicature,  having  jurisdiction  to  judge  and  condemn  the 
said  Louis  Lavoie  upon  the  offence  alleged  in  the  above 
mentioned  warrant. 
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"  That  the  offence  alleged  is  punishable  by  the  law  of  the 
conntiy. 

"  That  supposing  that  the  said  Legislative  Assembly  has 
the  power  that  it  has  exercised,  it  cannot  exercise  it  accord- 
ing to  the  manner  of  the  House  of  Commons,  by  a  warrant  in 
the  form  and  according  to  the  usage  and  custom  of  Parlia- 
ment. 

"  That  it  does  not  appear  by  the  said  warrant  that  the  said 
Louis  Lavoie  was  heard  upon  his  defence,  or  that  he  was 
jiotified  or  present  when  the  said  warrant  issued. 

"  That  the  said  warrant  does  not  order  the  arrest  of  the 
said  Louis  Lavoie,  but  merely  his  reception  and  detention  in 
the  common  gaol  of  the  District  of  Quebec,  and  is  not 
addressed  to  any  person  for  execution. 

"  That  th«î  said  warrant  is  null  and  illegal,  and  cannot  be 
the  cause  of  the  detention  of  one  of  Her  Majesty's  subjects, 
and  the  said  Louis  Lavoie  is  a  loyal  subject  of  Her  Majesty. 

"  Wherefore,  the  said  Louis  Lavoie  prays  that  your  Honours, 
if  there  is  probable  and  reasonable  cause  for  the  present 
complaint,  do  grant,  in  vacation,  a  writ  of  Habeas  corpus  ad 
subjictenduw-j  under  the  seal  of  the  Court  of  which  whoever 
of  your  Honors  may  render  justice  on  the  present  complaint, 
may  be  a  member,  addressed  to  the  keeper  of  the  Common 
Gaol  of  the  District  of  Quebec,  and  returnable,  immediate^ 
before  whoever  of  you  who  shall  so  have  granted  it,  or  before 
any  other  ju:]ge  of  the  Court  under  the  seal  of  which  the  said 
writ  shall  have  issued. 

**  And  as  in  duty  bound  your  Petitioner  will  ever  pray. 

"  L.  Lavoie. 
"  Witnesses  : 
"  (Signed.) 

"  P.  B.  Casorain, 

"  Ed.  Tremblay. 
«  Quebec,  12th  March,  1836." 
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Casorain,  p.  B.,  for  Petitioner  :  The  question  in  this  case 
is  whether  the  House  of  Assembly  of  this  Province  has  the 
right  of  committing  generally,  or  only  for  interruptions  com- 
mitted within  the  body  of  the  House,  and  which  interrupt  its 
proceedings. 

I  maintain  that  there  is  an  essential  difference  between  the 
warrant  of  the  Speaker  of  the  House  of  Commons  in  England, 
and  that  of  the  Speaker  of  the  Legislative  Assembly  of  this 
Province.  The  Legislative  Assembly  of  this  Province  was 
created  by  an  Act  of  the  Imperial  Parliament,  3  &  4  Vict., 
chap.  35,  and  unless  by  this  Act  the  power  which  the  Legis- 
lative Assembly  has  exercised  on  the  present  occasion  i# 
expressly  given  to  it,  it  does  not  possess  it  at  alL  The  Srd 
section  of  this  Act  creates  the  constitution  and  power  of  the 
Parliament  of  this  Province,  in  these  words  :  "  And  be  it 
enacted,  that,  from  and  after  the  reunion  of  the  two  said  Pro- 
vinces of  Upper  and  Lower  Canada,  there  shall  be  in  the  Pro- 
vince of  Canada  one  Legislative  Council  and  one  Assembly, 
which  shall  be  called  "The  Legislative  Council  and  Assembly 
of  Canada  ;*'  and  Her  Majesty  shall  have  the  power  to  make,  in 
the  said  Province  of  Canada,  by  and  with  the  consent  of  the 
said  Legislative  Council  and  Assembly,  laws  for  the  peace, 
welfare,  and  good  government  of  the  Province  of  Canada, 
which  shall  not  be  contrary  to  the  present  Act,  or  to  any 
Act  of  Parliament  in  force,  or  that  may  be  passed  having 
reference  to  the  Province  of  Canada.'* 

It  is  evident  that  by  this  clause  no  such  power  was  Com- 
municated to  it  ;  and  to  show  that  it  cannot  arrogate  to  itself 
the  possession  of  any  such  dangerous  power,  and  consequent- 
ly that  it  does  not  possess  it,  I  will  refer  to  the  *  remarks  of 
Baron  Parke  in  the  case  of  Kielley  vs.  Carson  and  others,  (1) 
in  which  case  Kielley,  the  Appellant,  was  committed  to  gaol 
under  the  warrant  of  the  Respondent,  Carson,  the  Speaker  of 

(1)4  Moon's  Privy  Cuuiicil  Reports,  p.  S3L 
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the  House  of  Assembly  of  Newfoundland,  for  an  alleged 
bleach  of  privilege,  in  having,  as  complained  of  by  Mr.  Kent, 
one  of  the  members  of  the  House  of  Assembly,  reproached 
him,  Kent,  Li  gross  and  threatening  language,  foV  observationd 
he  had  mado  in  bis  place  in  Parliament  respecting  the  Hos- 
pital in  St.  John's  town,  the  capital  of  Newfoundland,  of 
which  Kielley  was  the  district  Surgeon  and  Manager  ;  and 
upon  being  brought  up,  under  a  writ  of  Habeas  Corpus,  be- 
fore one  of  the  Judges  of  the  Superior  Court  of  Newfoundland, 
was  discharged.  In  consequence  of  which  commitment  and 
imprisonme:it  Kielley  brought  an  action  of  trespass  and  false 
impriflonment  in  the  Superior  Court  of  Newfoundland  against 
Carson,  the  Speaker,  Walsh,  the  Messenger,  and  Kent  and  < 
others,  members  of  the  House  of  Assembly,  who  pleaded, 
first — ^the  general  issue  ;  and  secondly,  special  justification, 
setting  forth  the  resolutions  of  the  Hous^  of  Assembly  in 
obedience  to  which  they  averred  they  had  acted  ;  and  upon 
Kielley's  demurrers  to  these  pleas,  the  Court  directed  judg- 
ment to  be  entered  up  for  the  Defendants.  From  this  judg- 
ment Kielley  appealed  to  the  Privy  Council,  where  the 
judgment  of  the  Supreme  Court  was  reversed  ;  Baron  Parke 
in  rendering  the  judgment  of  the  P/ivy  Council,  remarking  : — 

"  The  11th  January,  184S. 

**  The  great  importance  of  the  principal  question  in  this 
case  induced  those  of  their  Lordships  who  heard  the  firs^ 
argument  to  request  that  a  second  rnight  lake  place  before 
themselves,  and  other  members  of  the  Judicial  Committee. 
The  case  has.  been  again  argued  before  the  Lord  Chancellor, 
the  Lords  lirougham,  Denman,  Abinger,  Cottenham  and 
Campbell,  the  Vice  Chancellor  of  England,  the  Lord  Chief 
Justice  of  the  Common  pleas,  Mr.  Justice  Erskine,  the  Right 
Hon.  Dr.  Lnshington  and  myself  ;  and  I  have  been  instructed 
by  their  Ecrdships  to  state  the  reasons  for  the  advice  which 
they  will  give  to  Her  Majesty  to  reverse  the  judgment  of  the 
Court  below. 


108 

**  That  judgment  was  given  in  favor  of  the  Defendants^ 
upon  a  demurrer  to  several  special  pleas  to  an  action  of  tres- 
pass for  false  imprisonment,  by  which  the  acts  complained 
of  were  justified  by  the  Defendant,  Carson,  as  Speaker  of  the 
House  of  Assembly  of  Newfoundland,  by  other  Defendants 
as  members  of  that  House,  and  by  one  as  Messenger  in  aid 
of  the  Sergeant-at-Arms,  upon  an  arrest  cmd  commitment  for 
an  alleged  breach  of  privilege  of  the  House. 

"  Several  objections  were  taken  of  a  formal  nature  to  these 
pleas,  which  it  is  unnecessary  to  state,  as  the  opinion  ot 
their  Lordships  is  not  founded  upon  any  of  these  objections. 
The  main  question  raised  by  the  pleadings,  and  applying 
equally  to  the  case  of  all  the  Defendants,  was  whether  the 
House  of  Assembly  had  the  power  to  arrest  and  bring  before 
them,  with  a  view  to  punishment,  a  person  charged  by  one 
of  its  members  with  having  used  insolent  language  to  him 
out  of  the  doors  of  the  House,  in  reference  to  his  conduct  as 
a  member  of  the  Assembly — in  other  words,  whether  the 
House  had  the  power,  such  as  is  possessed  by  both  Houses 
of  Parliament  in  England,  to  adjudicate  upon  a  complaint  of 
contempt  or  breach  of  privilege.  It  is  indeed  stated  in  the 
plea  of  the  Defendant,  Carson,  and  that  of  the  other  Defen- 
dants, members  of  the  House,  that  something  occurred  which' 
might  amount  to  a  contempt,  committed  in  the  face  of  the 
Assembly,  by  the  use  of  violent  and  threatening  words  to  one 
of  the  members  then  present  in  his  place  ;  but  each  plea  also 
justified  the  original  arrest  of  the  Plaintiff  below,  upon  a 
warrant  issued  by  the  Speaker,  founded  on  the  complaint  of 
a  breach  of  privilege  committed  out  of  the  House  ;  and  if  the 
Assembly  had  not  the  power  to  issue  that  warrant,  this  part 
of  such  plea  is  bad  ;  and  as  such  pica  is  entire,  the  whole  is 
bad.  The  question ,  therefore,  whether  the  House  of  Assem- 
bly could  commit  by  way  of  punishment  for  a  contempt,  in 
the  face  of  it,  does  not  arise  in  this  case. 
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^^  Their  Lordships  are  of  opinion  that  the  House  of  Assem- 
bly did  not  possess  the  power  of  jgrest  with  a  view  to  adju- 
dication on  a  complaint  of  contempt  committed  out  of  its 
doors,  and  consequently  that  the  judgment  of  the  Court  below 
must  be  reversed. 

^^  In  order  to  determine  this  question,  and  to  ascertain 
what  the  legal  powers  of  the  Assembly  were,  it  is  proper  to 
consider  first,  under  what  circumstanoes  it  was  constituted, 
and  what  was  the  legal  origin  of  its  power. 

"  Newfoundland  is  a  settled,  not  a  conquered  colony,  and 
to  such  colony  there  is  no  doubt  that  the  settlers  from  the 
mother  country  carried  with  them  such  portion  of  its  Com- 
mon and  Statute  Law  as  was  applicable  to  their  new  situa- 
tion, and  also  the  rights  and  immunities  of  British  subjects. 
Their  descendants  have,  on  the  one  hand,  the  same  laws,  and 
the  same  rights  (unless  they  have  been  altered  by  Parliament)  ; 
and  on  the  other  hand,  the  Crown  possesses  the  same  prero- 
gative and  the  same  powers  of  Government  that  it  does  over 
its  other  subjects  ;  nor  has  it  been  disputed  in  the  argument 
before  us,  and,  therefore,  we  consider  it  as  conceded,  that 
the  Sovereiga  has  not  merely  the  tight  of  appointing  %uch 
magistrates  and  establishing  such  corporations  and  Courts  of 
Justice  as  he  may  do  by  the  Conunon  La.w  at  home,  but 
also  that*  of  creating  a  local  Legislative  Assembly,  with 
authority,  subordinate  indeed  to  that  of  Parliament,  but  su- 
preme within  the  limits  of  the  Colony,  for  the  g'ovemment  of 
its  inhabitants.  This  latter  power  was  exercised  by  the 
Crown  in  favor  of  the  inhabitants  pf  Newfoundland  in  the 
year  1832,  by  a  commission  under  thé  Great  Seal,  with 
accompaying  instructions  from  the  Secretary  of  State  for  the 
Colonial  Department  ;  and  the  whole  question  resolves  itself 
into  this  :  whether  this  power  of  adjudication  upon,  and 
committing  for  a  contempt,  was  by  virtue  of  the  commission 
and  the  instructions,  legally  given  to  the  new  Legislative 
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Assembly  of  Newfoundland  ;  for  under  these  pione  can  it 
have  any  existence,  there  being  no  usage  or  custom  to  sup- 
port the  existence  of  any  such  power  whatever. 

"In  order  to  determine  that  question,  we  must  first  consider 
whether  the  Crown  did  in  this  case  invest  the  L)cal  Legisla- 
ture with  such  a  privilege.  If  it  did,  a  further  question 
would  arise — whether  it  had  a  power  to  do  so  by  law. 

"  If  that  power  was  incident  as  an  essential  attribute  to  a 
Legislative  Assembly  or  a  dependency  of  the  Bîîtish  Crown, 
the  concession  on  both  sides.that  the  Crown  had  a  right  to 
establish  such  an  Assembly  puts  an  end  to  the  case.  But  if 
it  is  not  a  legal  incident,  then  it  was  not  conferred  on  the 
Colonial  Assembly,  unless  the  Crown  had  authority  to  give 
such  a  power,  and  actually  did  give  it.  •     • 

•*  Their  Lordships  give  no  opinion  upon  the  important 
question,  whether,  in  a  settled  country  such  as  Newfound- 
land, the  Crown  could  by  its  prerogative,  besides  creating 
the  Legislative  Assembly,  expressly  bestow  upo:i  it  an  autho- 
rity, not  incidental  to  it,  of  committing  for  a  contempt — an 
authprity  materially  interfering,  with  the  liberty  of  the  sub- 
ject, and  much  liable  to  abuse.  They  do  not  enter  upon  that 
question,  because  they  are  of  opinion,  upon  the  construction 
of  the  commission  and  of  its  accompanying  docaments,  that 
no  such  authority  was  meant  to  be  communicated  to  the 
Legislative  Assembly  of  Newfoundland  ;  and  if  it  did  not 
pass  as  an  incident,  by  the  creation  of  such  a  body,  it  was 
not  granted  at  all.  This  appears  to  be  clear  from  the  consider- 
ation of  the  instrument.  . 

"  By  the  commission  for  establishing  the  Legislative 
Assembly,  dated  the  36th  July,  1832,  His  late  flajesty.  King 
William  the  Fourth,  authorized  the  Governor,  with  the  advice 
and  .  consent  of  the  Council  of  the  Island,  from  time  to  time 
to  summons  and  call  general  assemblies  of  the  freeholders 
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and  householders  within  the  Island,  in  such  manner  and 
form,  and  according  to  such  powers,  instraetioQS  and  autho- 
rities as  were  granted  or  appointed  by  the  general  instruc- 
tions accompanying  the  commission,  or  according  to  such 
farther  powers,  instructions  or  authorities  as  should  at  any 
time  thereafter  be  granted  or  appointed  under  His  Majesty^s 
sign  Manual  and  signet,  or  Order  in  Council  ;  and  that  the 
persons  thereupon  duly  elected  should  take  the  oaths,  and 
should  be  called  and  declared  the  General  Assembly  •  of  the 
Island  of  Newfoundland  ;  and  the  Governor,  with  the  advice 
and  consent  of  the  Council  and  Assembly,  or  the  major  part 
of  them  respectively,  should  have  full  power  to  make,  consti- 
tute or  ordain  laws,  statutes  and  ordinances  for  the  public 
peace,  welfare  and  good  government  of  the  Island  and  .  its 
dependencies,  and  the  people  and  inhabitants  thereof,  and 
such  other  as  shopld  resort  thereto,  which  laws,  &c.,  were 
to  be  as  near  as  might  be  to  the  laws  and  statutes  of  the 
United  Kingdom,  and  subject  to  the  approbation  of  His  Ma- 
jesty, and  to  the  negative  voice  of  the  Governor. 

**  Accompanying  this  commission  was  a  dispatch  from 
Viscount  Goderich  (now  Earl  of  Ripon),  containtng  instruc- 
tions (1)  to  the  Governor  for  t^e  regulation  of  his  conduct,  upon 
which  some  reliance  was  placed  on  the  argument  at  the  bar, 
as  affording  evidence  of  the  intention  of  the  Crown  to  confer 
the  power  in  question  upon  the  House  of  Assembly.  The 
commission  itself,  where  such  an  authority  would  naturally 
be^xpected  to  be  found  if  the  Crown  had  intended  to  confer 
it,  is  entirely  silent  upon  this  subject,  nor  does  it  grant  any 
of  the  privileges  of  the  British  Parliament  ;  and  the  tenhs 
used  by  the  Earl  of  Ripon'd  letter  have,^  probably,  reference 
to  the  mode  of  conducting  business  and  the  forms  of  proce- 
dure, which  are  to  be  assimilated  to  those  of  the  British 
House  of  Commons  ;  at  all  events,  terms  so  vague  and  gene- 

(1>  Sm  Cluk't  Goiwi»!  Uw,  435. 
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rai  could  never  have  been  used  with  the  intention  of  giving 
the  powers  of  cortimitment,  and  other  privileges  of  so  impor- 
tant a  nature,  if  the  authority  of  the  Crown  was  required  to 
bestow  them  by  a  special  grant. 

"  The  whole  question  then  is  reduced  to  this  :  whether  by 
law  the  power  of  committing  for  a  contempt,  nc-t  in  the  pre- 
sence of  the  Assembly,  is  incident  to  every  local  Legislature. 

*'  The  Statute  Law  on  this  subject  being  silent.the  common 
law  is  to  govern  it  ;  and  what  is  the  Common  Law  depends 
upon  principle  and  precedent. 

"  Their  Lordships  see  no  reason  to  think  that  in  the  prin- 
ciple of  the  Common  Law  any  other  powers  are  given  them 
than  such  as  are' necessary  to  the  existence  of  such  a  body, 
and  the  proper  exercise  of  the  functions  which  it  is  intended  to 
execute.  These  powers  are  granted  by  the  ven^  act  of  its 
establishment,  an  act  which  on  both  sides,  it  is  admitted,  it 
was  competent  for  the  Crown  to  perform.  This  is  the  prin- 
ciple which  governs  all  legal  incidents.  ^  Qudfido  Lex  èUû 
quid  concedity  concedere  videtur  et  illudj  sine  quo  res  ipsa  esse 
non  potesV  In  conformity  to  this  principle  we  feel  no  doubt 
that  such  an  assembly  has  the  right  of  protecting  itself  from 
all  impediments  to  the  due  course  of  its  proceeding.  To  the 
full  extent  of  every  measure  which  it  may  be  really  necessary 
to  adopt  to  secure  the  free  exercise  of  their  legislative  func- 
tions they  are  justified  in  acting  by  the  principle  of  the  Com- 
mon Law.  But  the  power  of  punishing  any  one  for  past 
misconduct  as  a  contempt  of  its  authority,  and  adjudicating 
upon  the  fact  of  such  contempt,  and  the  measure  of  punish- 
ment as  a  judicial  body,  irresponsible  to  the  paily  accused, 
whatever  the  real  facts  may  be,  is  of  a  very  diffijrent  charac- 
ter, and  by  no  means  essentially  necessary  for  the  exercise  of 
its  functions  by  a  local  legislature,  whether  representative  or 
not.  All  these  functions  may  be  well  performed  without  this 
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extraordinary  power,  and  with  the  aid  of  the  ordinary  tribu 
nais  to  investigate   and  punish  contemptuous  insults  and 
interruptions. 

"  These  powers  certainly  do  not  exist  in  corporate  or  other 
bodies,  assembled  with  authority  to  make  by-laws  for  the 
government  of  particular  trades,  or  united  numbers  of  indivi- 
duals. The  functions  of  a  Colonial  Legislature  are  of  a 
higher  character,  and  it  is  engaged  in  more  important  objects  ; 
but  still  there  is  no  reason  why  it  should  possess  the  power 
in  question. 

"It  is  said,  however,  that  this  power  belongs  to  the  House 
of  Commons  in  England  :  and  this,  it  is  contended,  affords  an 
authority  for  holding  that  it  belongs,  as  a  legal  incident,  by 
the  Common  Law,  to  an  Assembly  with  analogous  functions. 
But  the  reason  why  the  House  of  Commons  has  this  power, 
is  not  because  it  is  a  representative  body  with  legislative 
functions,  but  by  virtue  of  ancient  usage  and  prescription  ; 
the.fex  et  consuetudo  Parliamenti^  which  fonhs  a  part  of  the 
Common  Law  of  the  land,  and  according  to  which  High 
Court  of  Parliament,  before  its  division,  and  the  Houses  of 
Lords  and  Commons  since,  are  invested  with  many  peculiar 
privileges,  that  of  punishment  for  contempt  being  one.  And, 
besides,  this  argument  from  analogy  would  prove  too  much, 
since  it  would  be  equally  available  in  favor  of  the  assumption 
by  the  Council  of  the  Island,  of  the  power  of  commitment 
exercised  by  the  House  of  Lords,  as  well  as  in  support  of  the 
right  of  impeacBment  by  the  Assembly — a  claim  for  which 
there  is  not  any  color  of  foundation. 

"  Nor  can  the  power  be  said  to  be  incident  to  the  Legis- 
lative Assembly  by  analogy  to  the  English  Courts  of  Record 
which  possess  it.  This  Assembly  is  no  Court  of  Record,  nor 
has  it  any  judicial  functions  whatever  ;  and  it  is  to  be  re- 
marked that  all  those  bodies  which  possess  the  power  of 
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adjudication,  and  punishing  in  a  summary  manner  con- 
tempts of  their  authority,  have  judicial  functions,  and 
exercise  this  as  incident  to  those  which  they  possess,  except 
only  the  House  of  Commons,  whose  authority,  in  this  respect^ 
^ests  upon  ancient  usage. 

^'  Their  lordships,  therefore,  are  of  opinion  that  the  principle 
of  the  Common  Law,  that  things  necessary  pass  as  incident, 
does  not  give  the  power  contended  for  by  the  Respondents  as 
anincident  to,  and  included  in,  the  grant  of  a  subordinate 
Legislature. 

^^  It  was,  however,  argued  that  in  other  colonies  the  Legis- 
lative Assemblies  exercise  the  power  of  committing  for 
breach  of  privilege  without  objection,  and  that  the  usage  in 
this  respect  was  good  evidence  that  such  power  was  an  inci- 
dent attached  by  the  Common  Law,  though  not  on  the 
ground  of  necessity.  And  no  doubt  this  argument  would 
have  had  much  weight  if  there  had  been  many  Legislatures 
situate  precisely  as  this  is,  and  the  usage  to  exercise  the 
power  of  committal  for  breach  of  privilege  had  been  frequent, 
and  the  acquiescence  in  its  exercise  long  and  universal, 
and  usage  could  have  been  explained  only  on  the  ground 
that  the  power  was  a  legal  incident.  But  no  such  usage  has 
been  proved,  and  the  constitution  and  practice  of  different 
colonies,  and  the  prerogative  of  the  Crown  with  reference  to 
that,  differ  so  much,  that  there  is  very  little  analogy  between 
them,  and  no  inference  can  safely  be  deduced  from  the  law, 
as  imderstood,  in  one,  to  guide  us  with  respect  to  another. 
In  some  the  very  exercise  of  the  power,  with  the  sanction  of 
the  tribunals  and  the  acquiescence  of  the  public  for  a  long 
period  of  time,  may  raise  a  presumption  that  the  power  has 
been  duly  conimunicated  by  law.  But  in  this  case  we 
have  the  simple  question  to  decide,  without  any  usage, 
any  acquiescence,  or  any  sanction  of  the  Courts  of  Law, 
except  in  the  very  case  in  which  we  are  now  called  upon  to 
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affirm  or  reverse  the  judgment  of  the  Court  below.  It  remains 
to  be  considered  how  the  question  stands  on  express  autho* 
rity,  and  unless  there  be  that  satisfactory  authority  expressly 
in  favor  of  the  power,  we  must  hold  that  the  Common  Law 
does  not  confer  it. 

"  There  is  no  decision  of  a  Court  of  Justice,  nor  other 
authority,  in  favor  of  the  right,  except  that  of  the  case 
of  Beaumont  vs.  Barrett,  (1)  decided  by  the  Judicial  Com- 
mittee, the  members  present  being  Lord  Brougham,  Mr. 
Justice  Bosanquet,  Mr.  Justice  Erskine,  and  myself.  Their 
lordships  do  not  consider  that  case  as  one  by  which  they 
ought  to  be  bound  on  deciding  the  present  question.  The 
opinion  of  their  lordships,  delivered  by  myself  immediately 
after  the  argument  was  closed,  though  it  clearly  expressed 
that  the  power  was  incidental  to  every  Legislative  Assembly, 
was  not  the  only  ground  on  which  that  judgment  was  rested, 
and,  therefore,  was  in  some  degree  extra-judicial  ;  but 
besides,  it  was  stated  to  be  and  was  founded  entirely  on  the 
dictum  of  Lord  Ellenborough  in  Burdett  vs.  Abbott,  (2) 
which  dictum  we  all  think  cannot  be  taken  as  an  authority 
for  the  abstract  proposition,  that  every  Legislative  body  has 
the  power  of  committing  for  contempt.  The  observation  was 
made  by  his  lordship  with  reference  to  the  peculiar  powers 
of  parliament,  and  ought  not,  we  all  think,  to  be  extended 
any  further. 

"  We  all,  therefore,  think,  that  the  opinion  expressed  by 
myself  in  the  case  of  Beaumont  vs.  Barrett  ought  not  to  affect 
our  decision  in  the  present  case,  and  there  being  no  other 
authority  on  the  subject,  we  decide  according  to  the  principle 
of  the  Common  Law,  that  the  House  of  Assembly  have  not 
the  power  contended  for.  They  are  a  local  Legislature,  with 
eveiy  power  re.asonably  necessary  for  the  proper  exercise  of 

(1)  1  Moore's  P.  C.  C.  59. 

(2)  14  Eut,  p,  136. 
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their  functions  and  duties,  but  they  have  not  what  they  erro- 
neously supposed  themselves  to  possess — ^the  same  exclusive 
privileges  which  the  ancient  law  of  England  has  annexed  to 
the  House  of  Parliament." 

It  is  evident,  therefore,  that  the  Legislative  Assembly  does 
not  possess  this  power  by  virtue  of  the  usage  and  custom  of 
Parliament  ;  as,  to  establish  this,  it  would  b^  necessary,  as 
Baron  Parke  remarks  in  the  judgment  above  recited,  to  shew 
that  ^'  the  usage  had  been  frequent,  and  the  acquiescence  in 
its  exercise  long  and  universal  :"  cmd  in  the  case  of  Cuvil- 
lier  et  al.  vs.  Munro,  (1)  where  the  question  of  the  privileges 
of  the  Legislative  Assembly  of  the  Province,  is  elaborately 
discussed.  Dat,  Justice,  observes  :  **  There  can  be  no 
question  that  under  our  system,  as  well  as  in  England, 
usages  may  sometimes  apquire  the  authority  of  written  law. 
The  rule  of  the  civil  law  was.  Sine  scriptojus  f^enit  quod  urns 
approbavii.  Nam  diutuvni  mores  consensu  utenKum  compro- 
bati  legem  imitaniur,  (2)  But  usage,  to  become  law,  must  be 
accompanied  by  certain  conditions  which  are  substantially 
the  same  in  all  countries  in  which  the  doctrine  prevails.  Thus 
the  usage  mast  be  uniform,  public,  constant,  universal  among 
those  whom  it  concerns,  and  continued  for  a  long  period  of 
time.  (3)  In  England  the  period  of  time  is  technically  expres- 
sed as  that  beyond  which  the  memory  of  man  reaches  not, 
.  and  this  memory  is  supposed  to  extend  back  to  the  time  of 
one  of  the  earliest  kings  of  the  conquest.  In  the  countries 
governed  by  the  civil  law,  it  is  the  duty  of  the  Courts  to 
decide,  whether  a  usage  has  been  attended  with  the  neces- 
sary conditions,  and  has  existed  sufficiently  long  to  acquire 
the  authority  of  law  ;  whether,  in  fact,  it  has  become  a  juii»> 
prudence. 


(])4L.C.  Reports,  pw  148. 
(S)  Inst,  de  Jure  Nat  f .  99. 
(3)  1  ToulUer,No.l60. 
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Nelthet  can  it  be  maintained  that  the  Assembly  possesses 
the  power,  in  consequence  of  its  analogy  with  the  Parliament 
of  Great  Britain,  as  the  claim  of  the  Imperial  Parliament  is 
founded  upon  the  law  and  custom  of  Parliament  (1)  and  there 
is  no  law  or  custom  of  Parliament  in  existence  here,  as  Î 
have  shewn,  upon  which  to  found  a  claim  to  such  a  right  ; 
nor  can  it  be  pretended  that  it  passed  to  it  as  a  legal  inci- 
dent ;  thia  was  clearly  established  by  Baron  Parke  in  the 
judgment  mentioned  above  ;  the  same  principle  was  stated 
by  Mr»  Justice  Halibuiton  (2)  ;  and  on  this  point,  Day,  Jus- 
tice, in  the  same  case  of  CuviUier  et  àl.  vs.  Munro,  says  : 
''  It  is  difficult  to  imagine  that  a  question  of  greater  impor- 
tance, or  of  deeper  interest,  could  arise  in  a  Colonial  Court  of 
Justice,  than  one  thus  involving  the  profK>8iti<m  that  all  the 
undefined  powers  of  the  House  of  Commons  in  England  are 
vested  in^our  Provûuiial  Afi^embly.  If  it  be  so,  they  entirely 
overshadow  the  powers  of  this  Court,  and  the  parties  con- 
cerned in  the  issuing  and  executing  of  the'  writ  in  this  case, 
have  been  guilty  of  a  high  contempt  and  breach  of  privilege, 
and  are  liable  tb  be  called  U>  account  for  it.  The  question,' 
however,  important  and  intei^sting  s»  it  id,  does  not  now 
arise  for  the  first  time.  It  has  been  of  late  years  repeatedly 
discussed  in  the  Colonial  Courts,  and  before  llic  Privy  Coun- 
cil It  is  therefore  to  be  decided  rather  upon  audiority  than 
from  a  reasoning  upon  gênerai  principles."  His  Honor  then 
refers  to  the  cases  oi  BeaumcMil:  vs.  Bantett,  and  Kielle/  vs. 
Carson  and  others,  and  say^  that  Bwton  Parke,  in  rendering 
the  judgment  in  the  latter  case,  a»  reported  above,  declared 
the  opinion  expresised  in  the  former,  lliat  the  principle  of 
conunittittg  for  contempt  was  incidental  to  every  legislative 
body,  extra  judicial  ;  "  it  is  in  fact,"  says  Mr.  Justice  Dat, 
"  entirely  subverted  by  the  judgment  inKielley  vs.  Caxson 
and  others,  by  the  same  judges  who  concurred  in  the  judg- 

(1)  Coke's  4lh  lusUtates,  p.  15  :— 3  Hawkiot,  P.  C,  Book  3^  cap.  15,s.  73  :^ 
1  Blackfltone.  Com.  164 

(2)  2  Hatiburtoa's  Nova  Scotia,  p.  324. 
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ment  of  Beaumont  vs.  Banett  ;  the  Imperial  Act  (1)  consti^ 
tuting  the  Législature  of  Jamaica  recognizes  the  existence  of 
the  Laws  of  England  in  the  Island  ;  and  enacts,  ^'  that  all 
such  laws  and^  statutes  of  England  as  have  been  at  any  time 
esteemed,  introduced  and  accepted,  or  received,  as  laws  in 
that  island,  should  and  were  thereby  to  be,  and  continue  to 
be  the  laws  of  Jamaica  for  ever  ;"  therefore,  this  judgment, 
instead  of  being  opposed  to  my  pretension,  is  entirely  con- 
firmatory of  it,  and  perfectly  establishes  the  principle  for 
which  I  contend  that  no  Legislative  Assembly  possesses  the 
power  exercised  by  the  House  of  Assembly  in  this  case, 
unless  it  is  specially  conferred  upon  it  by  the  Act  of  Parlia- 
ment creating  it. 

But  supposing,  although  I  maintain  I  have  clearly  esta- 
blished that  such  is  not  the  case,  that  this  power  has  been 
granted  to  the  Legislative  Assembly  by  the  Act  of  its  consti- 
tution, I  contend  that  the  Imperial  Parliament  has  not  the 
power  to  delegate  it  ;  it  has  been  contended  in  the  argument 
at  the  bar,  in  the  case  of  Kielley  vs.  Carson  et  al.  (S)  that  the 
Crown  cannot  delegate  such  a  power,  I  go  further  and  I 
say,  that  the  Parliament  cannot  delegate  it    - 

Admitting  that  the  Imperial  Parliament  has  the  right  to 
delegate  this  power  to  a  subordinate  Legislature,  it  would 
not  do  so,  as  it  would  thereby  make  the  offspring  co-ordinate 
with  the  parent,  and  render  more  than  probable  the  collision 
of  the  two.  As  if,  for  instance,  the  House  of  Commons  were 
at  this  moment,  under  virtue  of  the  Speaker's  warrant,  to 
summon  the  prisoner  in  this  case,  Louis  Lavoie,  to  appear  at 
the  bar  of  their  House,  the  Assembly  here  could  withhold 
him,  and  refuse  to  let  him  go,  thereby  denying  the  supremacy 
of  the  House  of  Commons  over  the  subjects  of  the  British 
realm,  and  investing  with  impunity  disobedience  to  the  war^ 

(1)  IGco.  a,  Cap.  1. 

(2)  4  Moore's  Privy  Coandl  Reports,  p.  TO. 
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rant  of  its  Speaker  ;  thus  declaring  the  Legislative  Assembly 
here  mote  powerful  than  the  Imperial  Parliament,  from  whom 
it  derives  its  existence. 

If  the  House  Assembly  possesses  this  power,  it  can  only  be 
by  possessing  the  same  judicial  character  as  the  House  of 
Commons  ;  the  House  of  Commons  is  a  Court  of  Judicature 
(1)  Lord  EUenborough  in  Burdett  vs.  Abbot  (8)  expressly 
puts  the  right  of  arrest  upon  the  ground  that  Parliament  is 
part  of  a  High  Court  of  Judicature.  Mr.  Justice  Bailey, 
also,  held  the  privilege  as  an  incident  to  a  High  Court  of 
Judicature.  (8)  The  House  of  Assembly  is  not  a  Court  of 
Judicature,  and  consequently  cannot  exercise  such  power. 

By  the  Provincial  Statutes,  which  constitute  the  election 
law  of  this  Province,  a  mode  of  punishment  is  provided  for 
the  offence  charged  against  the  Petitioner  in  this  case,  and 
as  no  British  subject  can  be  punished  twice  for  the  same 
offence,  the  House  of  Assembly,  therefore,  has  no  right  to  the 
power  which  it  has  exercised  on  the  present  occasion. 

But  admitting  for  a  moment  that  the  House  of  Assembly 
has  the  right  of  committing  for  contempt,  it  can  only  be  by 
conforming  in  every  particular  to  the  practice  of  the  House 
of  Commons  ;  in  case  of  commitment  by  the  House  of  Com- 
mcms,  the  resolutions  of  the  House,  upon  and  in  virtue  of 
which  the  Speaker's  warrant  issues,  always  recite,  ^^  That  by 
virtue  of  the  usages  and  privileges  of  the  House  of  Commons, 
and  the  law  and  custom  of  Parliament,  the  Speaker  do  issue 
bis  warrant,  &c.,  and  these  words  again  are  recited  in  the 
body  of  the  Speaker's  warrant.  The  resolutions  of  the  House 
upon  which  the  Speaker's  warrant  in  the  present  case  issued, 
do  not  and  cannot  recite  or  rest  upon  any  such  usage  and 
custom  ;  and,  therefore,  the  Speaker  cannot  issue  his  war* 

(1)  Cooke's  4  loit.,  83,  8d. 
(3)  U  £a•^  136,  137. 
(3)UEMt,p.  160. 
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rant,  and  consequently,  the  warrant  in  the  present  case,  by 
not  reciting  the  words  employed  in  the  body  of  the  waxrant 
of  the  Speaker  of  the  House  of  Commons,  is  null  aud  void. 

If  the  House  claims  the  right  of  commitment  in  special 
cases,  it  is  for  it  to  show  that  the  present  case  falls  within 
this  class,  and,  therefore,  in  the  warrant  itself,  the  cause  of 
commitment  should  have  been  shewn  ;  on  reference  to  the 
warrant  it  will  be  found  that  the  cause  is  not  alleged,  and 
that,  therefore,  the  warrant  is  invalid.  It  has  been  held 
in  the  King's  Bench  in  the  case  of  Howard  vs.  Gossett,  (1) 
that  even  the  warrant  of  the  Speaker  of  the  House  of  Com- 
mons should  state  the  cause  of  commitment  ;  it  is  true  tha% 
the  Court  of  Exchequer  Chamber  revising  the  judgment  in 
this  case  held  otherwise,  but  this  is  only  with  reference  to 
the  warrant  of  the  Speaker  of  the  House  of  Commons,  and, 
therefore,  the  judgment  of  the  King's  Bench  in  this  case 
should  be  held  good  with  respect  to  the  warrant  of  the 
Speaker  c^  the  House  of  Assembly  here  ;  and  Mr.  Justice 
Coleridge  in  rendering  the  judgment  in  this  case  in  the 
King's  Bench,  speaking  of  the  Speaker's  warrant,  says  :  (2) 
"  But  the  warrant  does  not.disclose  that  the  party  was  charged 
with  any  offence,  of  had  been  convicted  of  any  ;  still  less 
does  it  show  the  nature  of  the  offence  ;  neither  does  it  ex- 
pressly direct  the  Sergeant-at-Arms  to  what  place  to  take  the 
body  of  his  prisoner  of  how  long  to  detain  him.  If,' for  the 
House  of  Commons,  in  this  warrant,  you  substitute  any  other 
authority  known  to  the  constitution,  it  is  quite  clear  that  this 
warrant  would  be  bad.  The  party  sought  to  be  arrested, 
would  be  discharged  upon  the  return  to  a  Writ  of  Habeas 
Corpus.  It  would  be  a  waste  of  time  to  enlarge  upon  this 
point  ;  and  I  will  only  refer  to  the  Petition  of  Rights,. 3.  C.  1„ 
ss.  5  and  10  ;  Lord  Coke's  commentary  on  Magna  Charta, 
c.  29;  2  Just.  62,  68,  and  2  Lord  Hale's,  P.   C.  122,   123  ; 

(1)  10  Ad.  &EIIb,  371. 

(2)  lOAd.  &Ellw,p.  377. 
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this  last,  the  rather,  because,  although  he  is  inclined  in  some 
measure  to  qualify  the  strong  language  of  Lord  Coke,  yet 
the  utmost  latitude  which  he  will  allow  is,  that  there  must 
be  a  "  tolerable  certainty  in  the  body  of  the  warrant  for  what 
it  is,  as  for  felony  generally,  though  the  particular  is  best  to 
be  expressed."  Upon  this  doctrine,  the  warrant  in  the  pre- 
sent case,  net  having  disclosed  the  cause  of  the  offence,  is 
invalid  and  illegal,  the  court  cannot  inquire  into  the  cause 
of  imprisonment;  this  could  only  be  done  by  certiorari. 

Having  argued  the  broad  merits  of  the  question,  respecting 
the  power  of  the  house  to  commit  for  contempt,  I  will  now 
shew,  that  upon  points,  perhaps  of  minor  importance  in 
themselves,  yet,  essentially  necessary  to  the  validity  of  the 
warrant  of  commitment,  the  prisoner  is  entitled  to  his 
release. 

I  maintain  that  in  point  of  form  the  warrant  is  bad  inas- 
much 03  it  is  not  addressed  to  any  one  for  execution  ;  it 
merely  c<»itains  an  injunction  to  the  Gaoler  to  receive  the 
prisoner,  and  is  not  directed  to  any  one  to  apprehend  or  arrest 
him.  In  all  the  instances  in  England,  and  in  this  Province, 
(1)  of  comm:  tînents  under  Speaker's  warrants,  the  warrants 
were  either  addressed  to  the  Sheriff  or  Sergeant-at-Arms,  or 
some  other  officer,  for  execution  ;  in  the  cases  in  England 
above  alluded  to,  the  words  to  "arrest''  or  "take"  were 
always  used  in  the  warrant  ;  by  the  warrant  in  this  case  it 
does  not  appear  that  the  prisoner  had  notice  of  the  complaint, 
nor  that  he  1:  as  been  brought  before  the  House  by  attachment 
or  otherwise,  or  that  he  was  present  when  convicted,  or  that 
any  opportmiity  has  been  afforded  him  to  answer  the  charge, 
or  that  any  r.nswer  has  been  asked  or  given  to  such  charge  ; 
the  first  and  only  intimation  the  prisoner  has  had  of  the  pro- 

(1)  Ex  parte  Tracy,  Stuart'i  R.  479. 
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ceeding  in  this  case  on  the  part  of  the  House  is  the  commit- 
ment in  execution  ;  no  precedent  exists  in  support  of  such  a 
proceeding,  it  is  totally  repugnant  to  the  principles  of  British 
Law,  that  a  man  should  be  condemned  without  being  heard  ; 
no  human  tribunal  has  the  right  to  commit  without  giving 
the  party  accused  an  apportunity  of  being  heard  in  his  de- 
fence y  no  precedent  can  be  offered  in  support  of  such  a  con- 
viction, but  there  is  one  in  point  against  it,  the  case  of  Perry 
editor  of  the  "  Morning  Chronicle,"  who  was  committed  oq 
the  22nd  March,  1798,  for  contempt  against  the  House  of 
Lords  in  publishing  a  libel  in  his  paper  against  that  body. 
The  commitment  runs  thus  : — "  Die  Jovis,  22nd  Martis,  1798, 
The  Gentleman  Usher  of  the  black  rod  acquaiuted  the  House 
that  James  Perry  had  surrendered  himself  and  was  in  cus- 
tody. Whereupon  he  was  ordered  to  be  brought  to  the  bar, 
and  having  been  brought  to  the  bar  accordingly,  and  heard 
as  to  what  he  had  to  say  in  answer  to  the  complaint  made 
against  him  of  having  published  a  libel  Upon  this  House  in 
the  paper  entitled,  the  "  Morning  Chronicle,"  Monday, 
March  19th,  1798,  and  having  acknowledged  himself  to  be  the 
proprietor  of  the  said  '^  Morning  Chronicle,"  be  was  directed 
to  withdraw.  Resolved,  by  the  Lords  Spiritual  and  Tempo- 
ral, in  Parliament  assembled,  that  James  Perry  having  pre- 
sumed to  publish  a  libel  on  this  House  in  the  ^^  Morning 
Chronicle,"  Monday,  March  19th,  1798,  is  guilty  of  a  high 
breach  of  the  privileges  of  this  House. 

"  Ordered, — By  the  Lords  Spiritual  and  Temporal,  in 
Parliament  assembled,  that  James  Perry  do  for  his  said 
offence  pay  a  fine  to  his  Majesty  of  fifty  pounds  ;  and  that  he 
be  committed  prisoner  to  Newgate  for  the*  space  of  three 
months,  and  until  he  pay  the  said  fine  ;  and  that  the  Gentle- 
man Usher  of  the  black  rod  attending  this  House,  his  deputy 
or  deputies,  do  forthwith  convey  the  body  of  the  said  James 
Perry  to  the  prison  of  Newgate  to  be  kept  in  safe  custody  for 
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the  space  of  three  months  and  until  he  pay  the  said  fine* 
— George  Rose,  Clerk,  Parliament." 

The  framers  of  the  commitment  in  the  present  case  have 
deviated  from  the  above  form  in  all  the  essential  particulars 
above  adverted  to  ;  if  this  form  is  essential  to  give  validity 
to  the  commitment  of  the  House  of  Lords,  more  especially  is 
this  the  case,  with  respect  to  the  coihmitment  of  the  House 
of  Assembly.  To  shew  the  importance  of  form  I  will  refer 
to  the  remarks  of  Mr.  Justice  Coleridge  in  the  case  of  Ho- 
ward and  Grossett:  (1)  '^Experience  has  shewn  that  the 
liberty  of  the  subject,  with  which  we  are  entrusted,  is  involv- 
ed in  the  accjuracy  in  point  of  form  of  legal  proceedings. 
For  that  reason  accuracy  is  required  :  and  in  that  view  of  it, 
it  is  no  paralox  to  say  that  form  becomes  substance.  The 
more  powerful  therefore  the  source,  and  the  higher  in  point 
of  rank,  the  more  strictness  ought  we  to  shew,  the  more 
accuracy  may  reasonably  be  required." 

The  warrant  of  commitment  in  the  present  case  is  not 
signed  by  any  authority  that  the  Court  can  recognise  ;  the 
Constitutional  Act  of  this  Province  (2)  provides  for  the  estab- 
lishment of  a  Legislative  Council  and  Legislative  Assembly, 
and  these  bc«dies,  therefore,  the  Court  is  bound  to  recognise, 
bat  that  there  is  nothing  in  the  body  of  the  warrant  to  shew 
that  the  person  styling  himself  "  Speaker  of  the  Legislative 
Assembly  of  the  Province  of  Canada,"  was  then  acting  in 
that  capacity,  or  during  the  sitting  of  the  House,  or  under  its 
direction,  and  if  he  signed  as  such  Speaker  he  should  have 
done  so  correctly,  by  omitting  the  words  the  Province  of. 

There  is  another  objection  to  the  validity  of  the  warrant, 
and  palpably  apparent  upon  the  face  of  it,  which  in  x^  esti- 
mation,  even  supposing  the  Court  disposed  to  overrule  all  the 
other  points  which  have  been  contended  for  in  the  case, 

O)  fOAd.&EIlb.  p.381. 
(2)  See  ante,  p.  106. 
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operates  a  nullity  of  it  and  entitles  the  prisoner  to  his  dis- 
charge :  It  is  that  in  the  resolution  (1)  upon  which  the  present 
warrant  issued,  and  in  the  body  of  the  warrant  itself,  (2)  it  is 
stated,  that  the  offence  complained  of  against  the  prisoner 
was  committed  by  him  as  Deputy  Returning  Officer  for  the 
parish  of  Les  Eboulements,  at  the  late  election  for  the  County 
of  Saguenay,  whereas  on  reference  to  the  archives  of  the 
Parliament,  and  to  the  affidavit  of  the  prisoner  himself,  (3)  it 
will  be  found,  that  the  prisoner  was  not  the  Deputy  Return- 
ing  Officer  at  the  election  mentioned  ;  but  that  he  has  acted 
as  Deputy  Returning  Officer  for  the  said  parish,  in  the  said 
County,  at  an  election  that  was  held  previously  to  the  one 
referred  to  in  the  resolutions  and  warrant  above  mentioned  ; 
this  objection  is  fatal,  in  England  the  Judges  in  all  the  cases 
above  cited  did  not  fail  to  inquire  into  the  validity  erf 
the  warrant,  and  it  is  in  the  power  of  the  Court  here  to 
examine  into  the  validity  of  the  warrant  ;  the  necessity  of  thi» 
is  contended  for  by  Blackstone  (4)  who  says,  that  "  the  glory 
of  the  English  law  consists  in  clearly  defining  the  times,  the 
causes,  and  the  extent,  when,  wherefore  and  to  what  degree, 
the  imprisonment  of  the  subject  may  be  lawful.  This  it  is 
which  induces  the  absolute  necessity  of  expressing  upon 
every  commitment  the  reason  for.  which  it  is  made  :  the 
Court  upon  an  Habeas  Corpus  may  examine  into  its  validity  ; 
and  according  to  the  circumstances  of  the  case  may  discharge, 
admit  to  bail  or  remand  the  prisoner.''  More  particularly 
where  a  warrant  of  the  House  is  illegal  on  the  face  of  it,  the 
Courts  will  not  fail  to  notice  the  invalidity  ;  there  never  was 
a  warrant  in  which  this  illegality  was  more  conspicuously 
apparent  than  the  one  at  present  under  discussion. 

Under  all  these  circumstances,  I  maintain  I  have  shewn 
sufficient  to  entitle  the  prisoner  to  his  release. 

(1)  Recited  ante,  p.  102 
(2— 


2)  Recited  ante,  p  100. 
'^^  Recited  ante,  p  103. 

1  Blackstboe's  Com.  p.  137  :— 3  ibid  p.  138. 
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Badgl£y  Justice  :  An  application  was  made  to  me  a  few 
days  since  for  a  writ  of  Habeas  Corpus^  to  bring  up  the  body 
of  Louis  Lavoie  in  confinement  in  the  common  jail  of  this  , 
district,  accompanied  with  the  requisite  affidavit  of  probable 
cause,  and  in  consequence  the  writ  was  directed  to  issue. 
The  party,  in  consequence,  was  heard  at  length  upon  his  ap- 
plication, and  I  shall  now  proceed  to  explain  the  groimds 
upon  which  my  judgment  rests  :  it  must,  however,  be  pre- 
mised that  as  no  other  material  for  judgment  than  the  writ 
and  return  has  been  submitted,  it  is  necessary  to  read  the 
return,  which  submits  the  Warrant  of  commitment  as  the 
only  cause  of  detention. 

His  Honor  here  read  the  Warrant  and  Return  above  recited, 
aild  continued  : 

It  becomes  expedient  to  advert  to  the  laws,  whether  statute 
or  otherwise,  in  force  in  this  Province  as  our  guide  for  decision 
in  this  matter.  I  am  not  willing  to  go  beyond  these  and 
incumber  the  case  with  English  authorities  and  precedents 
unless  they  specially  apply,  and  I  shall  therefore  at  once 
proceed  to  examine  in  /tmtoe,  the  statutory  enactments  of 
Canada  which  appear  to  me  to  bear  upon  the  subject.  The 
statutes  which  offer  themselves  to  our  notice  are  the  Provin- 
cial election  law  and  that  for  regulating  controverted  elections. 

The  first  is  the  12th  Vic.  chap.  27,  regulating  the  elections 
of  Members  to  serve  in  the  Assembly,  and  this  provides  for 
the  appointment  of  Returning  Officers,  who  shall  conunission 
Deputies  to  open  and  hold  Polls  in  Parishes  and  Townships, 
according  to  law,  and  to  take  and  record  the  votes  of  the 
electors  therein,  and  make  returns  thereof  to  the  Returning 
Officer,  who  in  his  turn  of  duty  reports  the  returns  to  the 
proper  depository,  the  Clerk  of  the  Crown  in  Chancery.  The 
machinery  of  electing  members  being  thus  constituted  by 
Statute,  the  Legislature  has  also  provided  means  by  which 
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the  House  of  Assembly  is  enabled  to  examine  into  the 
proceedings  of  those  officers  who  report  the  suiTrages  of  the 
country,  and  by  their  returns  constitute  the  Legislative  Assem- 
bly. It  must  be  evident,  therefore,  that  a  power  must 
exist  somewhere  for  the  confirmation  and  .ap[)roval  of  the 
conduct  of  Returning  Officers  in  the  performance  of  their  most 
important  duty,  where  it  is  correct,  and  for  their  supervision 
and  punishment  where  their  conduct  is  other^'ise.  Where 
and  how  does  that  power  exist,  and  in  what  manner  does  it 
operate  ?  The  statute  for  the  trial  of  controverted  elections, 
14.  and  16  Vic.  cap  1,  furnishes  an  answer  to  both  inquiries 
by  constituting  the  House  of  Assembly  itself  into  a  judiciary 
body,  in  addition  to  its  Legislative  functions,  and  establishing 
a  modus  operandi  for  giving  effect  to  those  functions.  The 
statute  provides  that  every  election  petition  complaining 
either  of  an  undue  election  or  return,  or  of  no  return,  or  of 
special  matters  contained  in  such  returns,  shall  be  brought  up 
as  a  matter  in  which  the  privileges  of  the  House  are  con- 
cerned ;  it  provides  that  notice  shall  be  given  to  the  Returning 
Officer  if  his  conduct  shall  be  complained  of  in  the  petition  ; 
that  a  select  Committee,  exercising  by  delegation  the  general 
power  of  the  House  of  Assembly,  shall  tiy  thv3  merits  and 
report  their  finding  ;  that  in  the  course  of  their  investigation 
they  may  require  the  attendance  of  witnesses  who  shall  be 
heard  on  oath,  and  whose  refusal  to  attend  or  answer  shall 
subject  them  on  the  report  of  the  Committee  to  the  interpo- 
sition of  the  authority  or  censure  of  the  House,  and  the  com- 
mitment.of  the  witnesses  to  custody  for  a  limited  period  ;  that 
the  Committee  may  find  and  report  any  resolutions  indepen- 
dently of  their  report  upon  the  merits  of  the  petition  whether 
there  be  a  valid  return  or  no  return,  &c.,  and  which  may  be 
adopted  by  the  House,  who  are  authorized  to  make  such 
orders  on  the  special  finding  or  report  as  to  the  House  may 
seem  proper  ;  that  in  the  event  of  the  contravention  of  any  of 
the  directions  contained  in  this  Act,  by  the  Select  Committee 
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and  officer»  of  the  House,  or  of  the  Commissioner  for  taking 
evidence  on  the  petition,  or  of  any  Clerk,  Bailiff  or  other 
officer  acting  under  such  Commissioner,  all  these  become 
amenable  to  commitment  to  the  custody  of  the  Sergéafit- 
at-Arms,  to  be  otherwise  dealt  with  at  the  discretion  of 
the  House  by  censure  or  imprisonment,  or  by  requiring 
them  to  make  satisfaction  to  the  party  concerned  or  inte- 
rested in  the  Election  petition,  and  by  commitment  in 
execution  for  such  period  as  the  House  in  their  discre- 
tion shall  deem  just  ;  and  finally,  that  in  cases  where  no 
express  provision  is  made  by  the  Act,  and  in  which,  if 
treated  wholly  without  the  purview  of  the  act,  there  would 
be  a  manifest  failure  of  justice,  it  is  made  competent  for  the 
House  to  deal  with  them,  and  to  take  such  proceeding  thereon 
as  shall  be  most  consonant  with  the  spirit  and  intent  of  the 
statute.  I  omitted  to  mention  that  in  the  Election  Law  it  is 
provided  that  if  the  Deputy  Returning  Officer  should  refuse 
Id  attend  upon  the  Returning  Officer  on  the  loss  of  the  poll- 
books,  and  then  and  there  state  on  oath  the  number  of  votes 
taken  and  other  particulars  mentioned  in  the  act,  he  may  be 
oonunitted  by  the  Returning  Officer,  to  prison,  irom  which  he 
cannot  be  delivered,  but  must  there  remain  until  discharged 
by  order  of  the  House  to  that  effect.  The  result  of  these 
statutory  provisions  evidently  must  be  that  the  House  of  As- 
sembly is  clothed  with  undoubted  judicial  powers  which 
would  be  null  if  they  had  not  the  authority  to  enforce  them  ; 
that  Returning  Officers  and  their  deputies  have  been  and  aie 
subject  to  punishment  by  the  House  for  malversation,  that 
malversation  being  an  especial  breach  ef  the  privileges  of  the 
House,  as  an  attempt  to  put  in  or  keep  out  a  Member  unjust- 
ly; and  that  the  general  power  accorded  in  cases  not  spe- 
cially provided  for  in  the  statute,  must  almost  always  relate  to 
the  Returning  Officer  or  his  Deputy,  or  to  some  person  not  a 
Member,  in  respect  of  whom  the  House  is  authorized  to  make 
•ach  orders  as  to  ths  Hoost  may  seem  proper,  neeessarily 
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implying  the  power  subsisting  in  the  House  to  enforce  such 
orders.  It  may  also  be  assumed  that  the  power  to  imprison, 
incidentally  mentioned  in  the  lô9th  section  of  the  Act  is  not 
stated  as  a  new  power,  for  then  special  provisions  for  car- 
rying it  out  would  have  been  made  ;  but  it  is  nentioned  as 
a  power  which,  existing  in  and  belonging  to  the  House  in 
the  case  referred  to  in  that  section,  is  to  be  exercised  by  the 
House  ;  in  fact,  if  the  House  had  not  power  to  send  for  Re- 
turning Officers,  these  could  not  be  compelled  to  amend  their 
return,  which  is  often  necessary,  they  might  defy  the  order  ol 
the  House  without  this  power  of  compulsion,  and  surely  the 
Deputy  on  every  principle  of  common  sense  and  of  law  must 
be  equally  amenable  to  the  same  judicial  power  of  the 
House.  The  House  of  Assembly  have  the  unquestion- 
able peculiar  power  of  determining  judicially  all  matters 
touching  the  election  of  their  own  members,  including  therein 
the  performance  of  the  duty  of  those  officers  who  are  entrusted 
with  the  regulation  of  the  election  of  those  members.  Very 
many  cases  have  occurred  in  England  in  which  this  right  to 
determine  the  legality  of  returns,  and  the  conduct  of  Return- 
ing Officers  in  making  them,  has  been  recognized  long  before 
the  existence  of  the  Imperial  Statute,  9  Geo.  4th,  cap.  S2^ 
£pom  which  our  contested  elections  act  has  been  copied,  and 
that  right  may  be  assumed  as  one  of  those  incidents  which 
must  belong  to  the  constitution  of  every  representative  as- 
sembly. It  is  well  nigh  useless  to  enlai^  upon  this  point  of 
the  case,  or  to  refer  to  the  power  of  the  House  to  supply 
vacancies  after  a  general  election,  to  amend  returns,  to  expel 
members^  &c.,  &c.,  &c.,  for  the  purpose  and  with  the  view  to 
establish  the  completeness  of  their  jurisdiction  in  matters  of 
electicm. 

The  points  in  this  case  have  turned  upon  the  assumed  or 
alleged  questionable  privileges  of  the  House  of  Assembly  in 
their  collective  capacity,  and  chiefly  as  to  their  power  to  càm- 
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mit  for  breach  of  their  privileges.  It  is  quite  true  that  the 
power  to  declare  what  is  privilege,  is  a  most  extreme  power 
in  a  legislative  body  whose  legislation  and  jurisdiction  are 
united  in  the  same  persons,  and  exercised  at  the  same 
moment,  in  declaring  a  law  which  cannot  be  known  because 
it  is  ez  parUj  and  where  the  party  is  both  legislator  and 
judge,  and  the  jurisdiction  is  without  appeal.  That  power, 
however,  has  been  exercised  for  centuries  in  England,  but  in 
the  argument  of  the  counsel  at  the  bar  it  has  been  roundly 
denied  to  the  House  of  Assembly  here.  It  may  be  proper  to 
observe  that  the  power  of  commitment  by  the  House  of  Com- 
mons for  the  enforcement  of  their  privileges  has  been  recogni- 
zed by  Courts  of  Law  in  a  great  number  of  cases,  especially 
from  1704  to  a  very  recent  period,  by  11  of  the  Judges  in  the 
case  of  the  Aylesbury  men,  (1)  until  very  recently  in  1852  in  a 
case  of  Lines  before  the  Court  of  Exchequer.  The  most  emi- 
nent Judges  of  England  have  settled  this  jurisprudence, — men 
as  much  admired  for  their  eminence  as  lawyers,  as  for  their 
independence  in  the  faithful  discharge  of  their  duties  as 
Judges.  But,  it  is  said,  granting  this  privilege  to  the  House 
of  Commons,  the  right  to  its  exercise  is  only  founded  upon  the 
law  and  custom  of  the  Imperial  Parliament,  and  that  in  fact 
it  is  not  an  attribute  or  an  incident  of  the  House  of  Assembly 
of  this  Province,  because  it  has  not  been  conceded  expressly  by 
the  Crown  ;  that  the  Crown  had  no  right  to  grant  it,  not  having 
itself  a  right  to  exercise  privilege,  and  therefore  incapable  of 
granting  what  the  grantor  had  not  to  grant;  and  the  case  of 
Kielley  vs.  Carson  before  the  Privy  Council  in  1841-2  has  been 
relied  upon,  as  well  as  that  of  Cuvillier  vs.  Munro  in  the  Q.  B., 
at  Montreal  in  1848.  Neither  of  these  cases,  however,  goes 
the  length  of  the  argument  of  the  Counsel.  In  the  latter  .case, 
the  Court  were  of  opinion  that  as  a  general  proposition,  the 

(1)  2  Ld.  lUym.  1 106  :— By  Court  of  K.  B.,  in  Murray's  oise,  I  Wile.  299, 
1751  ..—Court  of  O.  P,  Crosby '■  case,  3  Wils.  203,  IT7I  :— Court  of  Exchequer, 
Ofiver's  ease  1771,  K.  B.  :— In  Burdett's  case,  1811:— >ln  Hobhouse's  case  in 
1819  :—  Shexiff  of  Middlesex,  1840  :—  Exchequer  Chamber,  Howard's  case  in 
1846. 
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members  of  the  House  of  Assembly  ought  to  be  protected  from 
arrest  under  civil  process  on  the  ground  of  necessity,  and 
that  as  necessity  was  the  origin  and  foundation  of  the  privi- 
lege, so  this  same  necessity  must  be  the  measure  of  it  ;  that  is, 
that  a  member's  legislative  functions  would  be  interfered 
with,  and  the  discharge  of  his  duties  to  his  country  prevented, 
by  the  process.  The  plea  of  privilege  was  refused  because 
the  party  was  not  within  the  necessity.  The  Parliament  was 
not  in  session  at  the  time,  nor  was  he  in  the  case  of  being  at 
the  Assembly  or  going  from  or  coming  to  it,  eundoy  morandOy 
redeundo.  In  the  case  of  Kielley  vs.  Carson,  the  substance  of 
the  judgment  was  concurred  in  by  all  the  Judges,  which  is 
that  the  House  of  Assembly  of  Newfoundland,  as  a  local 
Legislature,  had  every  power  necessary  for  the  exercise  of  its 
functions  and  duties,  and  for  its  existence.  These  cases  do 
not  cany  out  the  broad  principle  maintained  at  the  bar,  and  it 
may  be  sufficient  to  observe  upon  this  point  of  the  case,  that 
the  matter  involved  in  this  application  is  the  arrest  and  com- 
mitment of  a  Deputy  Returning  Officer,  for  malfeasance  in  the 
discharge  of  his  duties  as  such,  and  for  which  the  House  of 
Assembly  had  right  of  cognizance  as  a  power  necessary  for 
its  existence,  and  the  proper  exercise  of  its  fimclions.  It  may 
be  proper  here  to  notice  that  the  Legislature  of  Newfoundland 
was  only  a  charter  government  until  1842,  that  it  was  consti- 
tuted by  Royal  Charter  in  1832,  and  that  neither  the  charter 
nor  the  Royal  instructions  to  the  governor  made  grant  of  the 
privilege  claimed  to  be  exercised  by  that  House.  That  case, 
moreover,  was  of  a  nature  entirely  different  from  this,  nor 
will  1  lose  time  in  referring  to  the  cases  of  Howard  vs.  Gos- 
sett,  Burdett,  Hobhouse  and  others  :  all  these  turned  upon 
the  right  and  power  and  privileges  of  the  House  of  Com- 
mons, which  though  questioned,  were  sustained  upon  the 
principle  that  the  law  and  custom  of  the  Imperial  Par- 
liament formed  part  of  the  law  of  the  land,  and  being 
exercised  by  a  judicial  body,  a  court  of  high  eminence,  it 
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was  not  competent  for  any  other  Court,  however  elevated,  to 
question  the  exercise  of  its  authority  in  matters  of  contempt, 
which  by  common  judicial  consent  could  only  be  inquired  of 
by  the  committing  court.  None  of  these  cases  are  parallel 
with  the  case  in  hand,  and  in  consequence  do  not  apply.  It 
has  been  said  that  the  judges  have  no  power  to  issue  writs  of 
Habeas  Corpus  in  matters  of  commitment  by  the  House  of 
Assembly.  It  might  be  sufficient  to  remark  that  such  a  power 
is  nnqaestioned  in  England  in  commitments  by  the  House 
of  Commons,  and  following  such  precedents,  the  judges  in 
this  country  have  unquestionably  a  similar  right  to  exerciso 
and  enforce  it.  The  Habeas  Corpus  is  binding  upon  all 
persons  whatever  who  have  prisoners  in  their  custody,  and  it 
is  therefore  competent  for  the  judges  to  have  before  them  pri- 
soners committed  by  either  House  for  contempt — a  denial  of 
this  right  argues  an  entire  ignorance  of  law  and  of  precedent, 
even  in  this  country  in  which  occurred  the  cases  of  Bedard, 
Tracey  and  Duvemay.  The  writ  ad  subjiciendum  is  deemed 
a  prerogative  writ  which  the  sovereign  may  send  to  any 
place,  he  haviog  a  right  to  be  informed  of  the  state  and  con- 
dition of  every  prisoner,  and  for  what  recuson  he  is  confined. 
It  is  also  in  regard  to  the  subject,  deemed  his  writ  of  right, 
to  which  he  is  entided  ez  débita  justitiœ^  and  is  in  the  nature 
of  a  writ  of  error  to  examine  the  legality  of  the  commitment, 
and  therefore  commands  the  day,  the  caption  and  the  cause 
of  detention  to  be  returned.  (1)  The  obligation  of  Judges  to 
issue  the  writ,  and  of  gaolers  to  act  in  obedience  to  it,  are 
estaUishedby  statutes  under  heavy  penalties  on  contravention 
cf  the  requirements  of  law  in  that  respect.  Admitting  then 
the  propriety  of  the  issuing  of  the  writ  of  Habeas  Corpus  in 
this  case,  the  question  follows  :  Can  the  Judge  inquire  into 
the  validity  c^  the  warrant  itself. — It  has  been  decided  again 
and  again  in  England,  and  is  now  a  principle  established 
bay^Kid  all  question,  that  the  cause  of  commitment  by  either 

(1)  Bac.  Abr.  Habeas  Corpus  :— 2  Qabbeit's,  Crim.  Law,  p.  181. 
9* 
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House  of  Parliament  cannot  be  inquired  into  by  Courts  of 
Law,  but  that  their  adjudication  is  a  conviction,  and  their 
commitment  in  consequence  an  execution,  and  no  court  can 
discharge  or  bail  a  person  who  is  in  execution  by  judgment 
of  any  other  tribunal  ;  yet  if  the  commitment  should  not 
profess  to  be  for  a  contempt,  and  the  matter  appearing  in  the 
return  as  the  ground  of  the  commitment,  could  by  no  reaso- 
nable intendment  be  considered  a  contempt,  and  the  com" 
mitment  therefore  evidently  arbitrary,  unjust,  and  contrary  to 
every  principle  of  positive  law  or  natural  justice,  (which, 
however,  may  not  be  anticipated  to  occur)  the  court  would, 
it  seems,  not  only  be  competent  but  bound  to  discharge  the 
party.  Burdett  vs.  Abbott  (1)  And  in  fact  no  greater  power 
can  be  claimed  in  these  matters  of  contempt,  than  is 
readily  conceded  by  the  courts  to  one  another,  but  still 
a  commitment  by  either  House  of  Parliament  may  be 
examined  upon  a  return  to  a  Habeas  Corpus.  It  may  again 
be  said  that  this  applies  to  the  British  House  of  Parliament, 
but  not  to  the  Provincial  House  of  Assembly.  The  answer 
has  already  been  given,  and  may  be  found  in  the  judicial 
character  of  the  House  acting  in  this  case,  and  the  practice 
in  matters  of  contempts.  There  only  remains  a  matter  of 
form,  and  here,  although  the  warrant  is  not  drawn  with  all 
the  technical  accuracy  that  might  be  desired,  there  is  enough 
on  the  face  of  it  to  sustain  the  commitment.  In  ordinary 
warrants,  the  requisites  are  few  in  number  ;  they  should  be 
in  writing,  under  the  hand  and  seal  of  the  Justice  ;  his  name 
and  authority  at  the  time  of  making  it  are  to  be  set  forth, 
and  they  should  be  usually  directed  to  both  Constable  and 
Gaoler  ;  the  prisoner  must  be  described  in  them  by  his  name 
and  surname,  though  if  not  known,  it  is  sufficient  to  describe 
him  by  his  age,  stature,  complexion,  colour  of  his  hair  and  the 
like,  and  to  add  that  the  prisoner  refused  to  tell  bis  name.  (2) 

(1)  14  East  150. 

(*2)  2  Gabbett,  178  :-l  Chitty,  C.  L.  I IC. 
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The  commitment  need  not  state  that  the  party  is  charged  on 
oath,  but  shoold  contain  the  cause  with  sufficient  certainty, 
in  order  that  the  party  may  know  upon  what  precise  charge 
he  is  imprisoned,  and  that  if  he  is  removed  by  Habeas  Corpus^ 
the  Court  may  judge  whether  it  were  a  reasonable  or  sufficient 
ground  for  his  imprisonment,  (1)  and  therefore,  in  principle, 
though  it  need  not  be  so  special  or  technical  as  an  indictment 
yet  it  should  contain  the  substance  of  it,  or  of  the  offence  with 
which  the  prisoner  is  charged  thereby.  But  with  reference 
to  this  commitment,  assuming  that  the  House  of  Assembly 
had,  under  the  Statutes,  judicial  powers,  and  that  the  warrant 
issued  in  the  exercise  and  in  virtue  of  those  powers,  the 
authorities  of  English  Law  must  prevail,  and  by  them  it  is 
established  incontrovertibly  that  the  commitment  may  be  by 
warrant,  stating  generally  that  a  contempt  or  breach  of 
privilege  has  been  committed,  without  setting  out  the  parti- 
culars of  the  contempt.  Where,  therefore,  a  commitment 
under  such  warrant  is  returned  to  a  writ  of  Habeas  CorpuSy 
the  Courts  of  Law  cannot  discharge  the  prisoner.  (2) 

In  this  case  I  have  confined  myself  to  the  right  of  the  party, 
as  it  appears  before  me,  and  as  the  matter  has  been  submitted 
by  the  Counsel  with  considerable  talent  and  research,  it  has 
been,tmnecessary  to  consider  the  effect  of  such  a  warrant 
under  other  circumstances,  or  the  power  and  authority  of  the 
House  of  Assembly  under  a  different  combination  of  circum- 
stances. I  abstain  altogether  from  every  other  matter  or  right 
tlîan  the  casfe  before  me  which  I  am  required  to  adjudicate 
upon,  and  which,  to  my  mind,  ia  a  question,  arising  out  of 
an  examination  of  the  Statute  Law  of  the  land,  and  the  legal 
precedents  and  authorities  of  Courts  of  Justice.  Upon  these 
the  judgment  has  been  founded,  and  upon  these  alone.     I 

(1)  2  0abbett,178. 

(2)  See  cases  of  Sheriff  of  Middlesex  :— Regina  vs.  GosseC,  3  P.  &  D.  346  :— 
Budett  vs.  Colemiui,  13  Eaat,  27  and  14  East,  163  :— Rose  vs.  Hobhoase,  3  Chitty, 
207  :— Rose  vs.  Flower,  8  T,  R.,  374  :— Marray 's  caw,  1  Wils.  290  :— Howard  vs. 
GoiMtt  Exchequer  Chamber,  10,  Adolphus  db  Ellis,  p.  417. 
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shall  merely  observe  in  addition,  that  the  retnm  alone  can  be 
looked  at  ;  no  extrinsic  evidence  can  be  admitted.  Under 
all  these  circumstances,  considering  this  case,  as  1  have  said^ 
to  be  a  matter  of  Law  to  be  governed  by  the  interpretation  of 
Statutory  enactments,  and  the  powers  conceded  by  diem,  and 
feeling  it  impossible  to  overiook  or  override  the  precedents  of 
Courts  of  Law,  I  am  in  duty  bound  to  remand  the  pnsoner 
until  he  shall  be  delivered  by  (^ration  of  law. 

Judgment  accordingly. 

Casgrain  p.  B.  Coonsel  for  Petitioner. 


COUR  SUPERIEURE.— QUEBEC. 
Présents  :  Bowsn,  Juge-en-Chef,  Morim  et  Badglet,  Juges. 
'  Lfix, Demandeur^ 

No. 2007.  J  TÏA                             c7®'           XM 
L'Association  de  la  Salle  de  Mu- 
sique  Dé/emlereae. 


Juffé  : — due  dans  le  cas  d'inexécu- 
tion d'un  contrat  de  louage  ou  autre,  le 
Sreneur  n'a  droit  de  recevoir  que  les 
om mages  qui  résultent  directement  de 
telle  inexécution,  et  non  ceux  qui  n'en 
ressortent  pas  naturellement,  et  que  les 
parties  n'ont  pu  prévoir  ;  que  le  pre- 
neur ne  peut  réclamer,  comme  dommages, 
ce  qu'il  aurait  pu  gsgner,  par  suite  d'un 
événement  imprévu,  en  sous-louant 
l'édifice  pour  un  objet  autre  que  sa  desti- 
nation ordinaire  ;  que  le  Demandeur, 
ayant  loué  un  théâtre,  ne  peut  récla- 
mer sous  forme  de  dommages  ce  qu'il 
aurait  pu  recevoir  du  Gouvernement 
pour  renoncer  à  son  bail,  les  chambres 
législatives  sysnt  été  depuis  détruites 
par  un  incendie,  et  le  théâtre  étant  le 
seul  local  convenable  pour  les  séances 
de  la  Législature. 


Held  : — That  in  the  case  of  the  non 
execution  of  a  contract  of  lease,  the 
lessee  can  only  recover  such  damages  as 
are  the  immediate  result  of  such  non 
execution,  and  not  thr  consequential 
damages  which  the  parties  could  not 
have  foreseen  ;  that  the  Plaintiff  can- 
not recover,  as  damages,  what  he  might 
have  made  in  consequence  'of  an 
unforseen  event,  by  sublettiog  the 
building  for  a  purpose  foreign  to  its 
legitimate  use  ;  that  the  Plaintiff  having 
leased  a  theatre  cannot  claim  in  the 
shape  of  damages  what  he  mi^ht  have 
received  from  the  Government  lor  ffivuig 
up  his  lease,  the  legislative  buildings 
having  stnoe  such  lease  been  destroyed 
by  fire,  and  the  theatre  beinff  the  only 
building  fit  for  the  sittings  of  the  Legis- 
lature. 


Jugement  rendu  le  9  Avril,  1855. 

Le  Demandeur  réclamait  de  la  Défenderesse  la  somme  de 
£1000,  courant,  de  dommages,  intérêts,  pour  l'inexécution 
d'un  contrat  de  louage.    Il  alléguait  dans  sa  déclaration  que 
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le  oa  veis  le  cinq  Avril,  1854,  la  Défenderesse  lui  avait  loué, 
pour  Pespace  de  pas  moins  de  quatre  semaines  et  de  pas  plus 
de  huit  semaines,  à  compter  du  15  Juin  suivant,  la  Salle  de 
Musique  de  Québec,  (The  Quebec  Music  Hall,)  pour  y  donner 
des  représentations  dramatiques  ;  et  que  le  15  Juin,  la  pos- 
session de  cet  édifice  lui  avait  été  refusée,  à  son  dommage  de 
la  somme  de  £1000  courant.  Il  alléguait  de  plus  des  dom- 
mages particuliers,  résultant  de  ce  qu'il  avait  pris  des  engage- 
ments avec  des  acteurs,  et  qu'il  était  obligé  de  les  indemniser. 
A  cette  action  la  Défenderesse  plaida  par  une  défense  en 
fait,  et  par  une  exception.  Celte  exception  alléguait  en  sub- 
stance qu'une  des  conditions  du  bail  était  que  le  Demandeur 
devait  fournir  des  cautions,  qu'il  avait  été  mis  en  demeure 
de  fournir  tel  cautionnement,  et  s'y  était  refusé,  et  qu'en 
conséquence  il  y  avait  résolution  du  bail. 

A  l'enquête,  les  faits  suivants  furent  prouvés  : 

Dans  le  mois  d'Avril,  1853,  un  ami  de  M.  Lee  s'adressa  à 
l'un  des  directeurs  de  l'aseodation  de  la  Salle  de  Musique  pour 
kmer  leur  édifice,  et  le  prix,  (£30  par  semaine)  fut  arrêté 
entre  eux.  SabséquenumeAt,  le  même  directeur  informa 
l'agent  de  M.  Lee  qu'on  exigerait  un  cautiopnement,  ce  ^ 
quoi  l*agent  refusa  d'accéder,  proposant  d'y  substituer  des 
paiements  en  avance.  Cependant,  le  27  Mai,  1853,  le  bureau 
de  direction  réuni  donna  instruction  à  M.  Wheeler,  le  gardien 
de  la  salla,  d'écrire  au  Demandeur  qu'on  insistait  à  avoir  des 
cautions,  ce  qu'il  fit  dans  les  termes  suivants  : 

^^  Avant  d'avoir  le  théâtre,  il  est  indispensable  que  vous 
dawÂez  au  comité  un  bon  et  valable  cautionnement  pour  le 
paiement  du  loyer." 

*•  Quand  vous  auxez  réglé  tous  les  préliminaires,  envoyez- 
moi  une  liste,  etc." 

A  cette  lettre  le  Demandeur  répondit  le  1er  Juin,  1853^ 
comme  suit  : — 
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Tous  les  préliminaires  sont  réglés  par  mes  amis,  M.  McD.^ 
M.  H.  et  M.  D." 

Vers  la  mi-juin,  le  Demandeur  arriva  à  QuéT^ec,  et  de  suite 
prit  possession  du  théâtre,  et  s^occupa  d'y  faire  les  arrange- 
ments préliminaires. 

^  Il  fut  constaté  alors  que  M.  Lee  n'avait  point  donné  le 
cautionnement,  ou,  en  d'autres  termes,  rempli  les  prélimi- 
naires requis,  ainsi  qu'il  l'avait  dit  dans  sa  lettre  du  1er  Juin, 
et  il  fut  mis  en  demeure  de  fournir  ce  cautionnement.  En 
définitive,  le  tragédien  Wallack  se  présentant  comme  son 
associé,  et  comme  partageant  la  responsabilité  avec  lui,  l'on 
se  contenta  de  paiements  d'avance,  et  de  fait  le  cautionne- 
ment ne  fut  jamais  donné.  En  Avril,  1854,  l'agent  du  De- 
mandeur ayant  de  nouveau  demandé  le  théâtre,  la  lettre  sui- 
vante lui  fut  écrite  : 

Music  Hall,  Quebec,  5th  April,  1854. 
Sir, 

I  am  instructed  by  the  Committee  of  management  to 

state,  in  answer  to  your  note  of  this  day,  addressed  to  Mr. 

Lelièvre,  that  the  Committee  cannot  accede  to  Mr.  Lee's 

request  of  letting  the  Hall  at  £25  per  week. 

In  consideration  of  Mr.  Lee  having  been  the  first  to  intro- 
duce a  Company  to  the  Music  Hall,  the  Committee  in  his 
case  will  be  willing  to  accept  of  the  same  terms  as  last  year, 
namely,  £30  per  week,  exclusive  ol  Gas,  provided  that  it  is 
taken  for  a  period  of  not  less  than  four  week»  nor  exceeding 
eight  weeks. 

This  amount  is  considerably  less  than  what  the  Committee 

would  expect  from  strangers. 

I  remain, 

'       Sir, 

Your  Obedient  Servant, 

W  W.  WHEELER,  Supt^ 
W.  A.  Himsworth,  Esqr. 
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A  cette  lettre,  l'agent  du  Demandeur  répondit  comme 
suit  : — 

Quebec,  6th  April,  1854. 
Sir, 

In  answer  to  your  letter  of  yesterday's  date,  commu- 
nicating the  decision  of  the  Music  Hall  Committee  on  Mr. 
Lee's  proposal  to  hire  that  building,  in  Mr.  Lee's  name, 
I  beg  to  say  that  he  accepts  of  the  terms  offered  by  the 
Committee,  viz  :  payment  of  a  rent  of  £30  per  week  (exclu- 
sive of  Gas)  for  a  period  of  not  less  than  four  and  not  exceed- 
ing eight  weeks,  or  in  other  words  the  same  terms  as  last 
year. 

Mr.  Lee's  lease  will  commence  on  or  about  the  15th  June, 
but  on  this  point  you  may  expect  a  communication  from 
himself  in  a  day  or  two. 

I  remain.  Sir, 

Your  Obt.  Servant, 

W.  A.  HIMSWORTH. 
W.  W.  Wheeler,  Esq.,  ) 
Music  Hall.  S 

Cette  lettre  fut  suivie  d'une  autre  du  Demandeur,  qui  est 
comme  suit  : 

Montieal,  April  8th,  1854. 
S», 

Mr.  Himsworth  has  enclosed  to  me  your  letter  of  the 
5th  instant,  and  also  a  copy  of  his  reply  thereto. 

I  beg  to  say  that  I  adopt  the  terms  thereof,  and  am  willing 
to  give  £S0  a  week  (exclusive  of  Gas)  for  the  Music  Hall, 
for  a  period  of  not  less  than  four  and  not  exceeding  eight 
weeks,  commencing  on  or  about  15th  June  next.    I  have 
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little  doubt  but  that  I  shall  be  able  to  make  my  anrangements 
for  that  exact  date. 

I  am,  Sir, 

Your  most  Obt.  Servt., 

JOSEPH  S.  LEE. 
W.  W.  Wheeler,  Esq.,  Supt. 

Les  choses  en  restèrent  là  jusque  vers  le  commencement 
de  Mai  1854. 

Dans  le  mois  de  Février  précédent,  les  édifices  destinés 
aux  séances  de  la  Législature,  en  la  Cité  de  Québec,  avaient 
été  consumés  par  un  incendie.  Le  gouvernement  s'était 
procuré  pour  les  remplacer  l'Hospice  des  Sœurs  de  la  Cha- 
rité, qui  fut  également  détruit  par  un  incendie  le  6  Mai, 
1854.  Le  Parlement  devait  siéger  le  23  Juin  suivait,  et  le 
seul  édifice  convenable  qu'il  fut  possible  de  se  procurer  pour 
cet  objet  était  la  Salle  de  Musique.  Le  gouvernement  en 
demanda  le  louage.  Le  Bureau  de  Direction  de  cette  insti- 
tution dépécha  immédiatement  mi  agent  auprès  du  Deman- 
deur, pour  le  requérir  de  signer  un  bail  et  de  fournir  le  cau- 
tionnement que  l'on  prétendait  avoir  droit  d'exiger.  Le 
Demandeur  refusa  de  donner  des  cautions,  et  le  bail  fut  con- 
sidéré comme  résolu.  L'édifice  fut  loué  au  gouvemement, 
et  ne  put  en  conséquence  être  livré  au  Demandeur. 

De  là  l'action  en  dommages  intentée  par  le  Demandeur. 
Ce  dernier  ne  prouva  aucun  dommage  résultant  d'engage- 
ments pris  avec  des  aeteurs,  ni  de  la  perte  d'aucun  profit 
qu'il  aurait  pu  faire  au  moyen  de  son  entreprise  dramatique. 
Il  se  contenta  d'établir  que  la  Salle  de  Musique  était  le  seul 
édifice  à  Québec,  propre  aux  séances  de  la  Législature,  et 
qu'en  conséquence  il  aurait  pu  obtenir  du  gouvemement  une 
prime  de  quatre  ou  cinq  cents  louis,  pour  renoncer  à  son  bail. 

De  la  part  de  la  Défenderesse  il  fut  prouvé  que  le  Gouver 
nement  n'aurait  certainement  point  loué  l'édifice  pour  quatre 
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ou  huit  semaines  seulement,  et  que  vu  Pexistenoe  du  choléra 
à  Québec,  durant  Pété  de  18ô4,  une  entreprise  dramatique 
n'aurait  nullement  réussi.  Cette  preuve  faite,  la  cause  fut 
plaidée. 

Irvinb,  pour  le  Demandeur,  dit  :  Qu'en  effet  il  n'avait 
prouvé  aucun  autre  dommage,  que  la  perte  d'une  somme 
considérable  qu'il  aurait  indubitablement  eue  du  Gouverne- 
ment pour  renoncer  à  son  bail  ;  mais  qu'il  avait  droit  à  un 
équivalent  pour  cette  perte,  attendu  que  la  Défenderesse  avait 
volontairement  refusé  d'exécuter  le  bail.  Quant  au  caution- 
nement, il  soutenait  que  d'après  la  preuve,  la  Défenderesse 
n'y  avait  aucun  droit. 

Anoebs,  pour  la  Défenderesse,  dit  :  Que  le  bail  de  1854, 
devait  être  fait  aux  mômes  conditions  que  celui  de  185S, 
c'est-à-dire,  à  la  condition  de  fournir  un  cautionnement  tel 
qu'exigé  parla  lettre  du  27  Mai,  1853,  et  promis  par  celledu  1er 
Juin,  même  année.  Quant  aux  dommages  il  soutenait  qu'il 
n'y  avait  aucune  preuve  quelconque  que  le  Demandeur  en  eut 
éprouvés;  que  le  Demandeur  ne  pouvait  réclamer  des  dom- 
mages non  prévus  lors  du  contrat,  et  qui  ne  découlaient  pas 
directement  de  la  transaction.  Que  d'ailleurs  le  Demandeur 
ne  pouvait  sous-louer  l'édifice  pour  en  changer  la  destination, 
sans  le  consentement  de  la  Défenderesse  ;  etconséquemment 
n'avait  pas  le  droit  absolu  d'en  disposer,  ce  qui  seul  pouvait 
donner  lieu  à  l'action  en  dommage.  (1) 

La  Cour  déclara  qu'il  retraitait  de  la  cc»rrespondanoe  entre 
les  parties,  et  de  la  preuve  verbale,  que  l'obligation  de  donner 
des  cautions  n'avait  pas  été  asseE  clairement  stipulée  pour 
qae  la  Défenderesse  put  insister  sur  ce  point  ;  mais  que  vu 
qu'il  n'y  avait  aucune  preuve  de  dommages,  la  Cour  n'ac- 
corderait que  des  dommages  vindictifs,  pour  raison  de 
l'inexécution  du  bail  ;  que  cependant  elle  ne  pouvait  accorder 

0)  Pothier,  Oblîg.,  No.  161,  No.  162. 
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comme  dommages  ce  que  le  Demandeur  aurait  pu  recevoir 
du  Gouvernement,  attendu  que  cela  n'était  pas  prévu  lors  du 
contmt,  et  n'en  était  pas  une  conséquence  directe.  (1) 

Jugement  pour  £30  avec  frais. 

HoLT  ei  Irvine,  pour  le  Demandeur. 
Lelievre  et  Angers,  pour  la  Défenderesse. 
Alletn,  Conseil. 


SUPERIOR  COURT.— MONTREAL. 
Before  Dat,  Smith  and  VanFelson,  Justices. 

The  Saint  Lawrence  and  Ottawa 
Grand  Junction  Railroad  Cmpy.  Plaintiffs^ 


vs. 


Frothinoham  et  a/.,.,.«« Defendants. 


Held  :— That  in  an  action  by  a  Rail- 
way Company,  against  a  Stockholder 
ibr  callSi  it  is  sufficient  for  such  Com- 
pany to  state  in  the  caption  of  the  decla- 
ration that  it  is  a  boo^  politic  and  cor- 
porate without  a  specific  allegation  to 
that  effect. 

The  mode  of  raising  an  objection,  as 
to  the  sufficiency  of  the  allegation  of  the 
cor(Jorate  capacity  of  a  Company,  is  by 
an  exception  d  la  forme^  and  not  by  a 
défense  au  fonds  en  droit. 


Jugé  : — due  dans  une  action  par  une 
Compagnie  de  chemin  de  fer,  contre  an 
Actionnaire  pour .▼eiscments,  il  est  suffi- 
sant oue  telle  Compagnie  dans  Tintitalé 
de  la  déclaration  allègue  son  existence 
comme  corps  politique  .et  incorporé,  sans 
qu'il  soit  besom  d'un  allégué  spécial  à 
cet  effet 

Le  mode  de  soulever  une  objection, 
quant  à  la  suffisance  de  l'allégué  que  la 
Compagnie  est  corps  incorporé,  est  par 
exception  à  la  forme  et  non  par  une 
défense  au  fonds  en  droit 


Judgment  rendered  the  28th  Februaiy,  1855. 

In  the  writ  the  Plaintiffs  were  described  as  "  The  Sainl 
Lawrence  and  Ottawa  Grand  Junction  Railroad  Company.  " 
The  declaration  was  as  follows  :  "  The  Saint  Lawrence  and 
Ottawa  Grand  Junction  Railroad  Company»  a  body  politic 
and  corporate  duly  incorporated  by  Act  of  the  Parliament  of 

(1)  Sedgwick,  on  Damages,  pp.  63  to  73  :— Code  Civil  Arts.  1 149, 1  IdO,  1 151  :~ 
*'  Dans  le  cas  même  où  l'inexécution  de  la  convention  résulte  du  dol  du  débiteur, 
les  dommages  et  intérêts  ne  doivent  comprendre,  à  l'égard  de  la  perte  éprouvée 
par  le  créancier,  et  du  ^ain  dont  il  a  été  urivé,  qne  ce  qui  est  une  suite  immédiate 
et  directe  de  l'inexécuUon  de  sa  convenUon."~lO  Duranton,  Nos.  480,  481  :— 6 
Touiller,  p.  290,  No.  284  :— Argou,  Institution  au  Droit  Français,  Paris,  1767, 
p.87,Uv.l,part.l,ch.l,»V. 
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this  Province,  Plaintiffs,  complaining  of  John  Frothingham, 
William  Workman,  Thomas  Workman  and  George  H.  Fro- 
thingham, of  Montreal,  carrying  on  business  as  Hardware 
merchants,  at  Montreal  aforesaid,  in  partnership  under  the 
name  and  firm  of  Frothingham  and  Workman,  Defendants, 
say  :  That  Defendants  were  and  are  holders  of  40  shares  of 
£12  10s  each,  current  money  of  this  Province,  of  the  Capital 
Stock  of  the  Plaintiffs,  and  heretofore,  to  wit,  on  the  Istday  of 
June  last  past,  were  indebted  to  the  Plaintiffs  in  the  Sum  of 
£50  currency,  for  two  several  calls  or  instalments  of  and  on  the 
said  shares,  and  which  calls  or  instalments  the  Defendants 
were,  and  are  liable,  and  promised  to  pay  to  the  Plaintiffs, 
together  with  interest  on  the  paid  calls  or  instalments  from 
the  dates  on  which  they  respectively  became  due  and  payable^ 
the  said  interest  accrued  to  the  first  day  of  June,  to  wit,  of 
June  now  last  past,  amounting  to  the  sum  of  £3  15s  ;  further 
more,  in  the  sum  of  £2  10s  currency,  as  and  for  the  penalty, 
to  wit,  a  penally  of  five  per  cent  on  the  amount  of  the  above 
calls  or  instalments,  for  which  the  Defendants  are  liable  as 
aforesaid,  yet  the  said  Defendants  refuse  to  pay  the  said  calls 
and  interest  and  penalty  as  aforesaid  ;  conclusion  for  £46  5s 
currency,  with  interest  on  £50  from  the  first  of  June  last  and 
costs.     Defense  au  fonds  en  droit  on  the  following  grounds. 

1.  Because  it  is  not  alleged  in  the  declaration,  nor  does  it 
appear  that  the  Plaintiffs  were  ever  incorporated,  or  that  they 
are  a  corporation. 

2.  Nor  that  the  Defendants  are  copartners. 

3.  Nor  that  any  section  of  the  said  road  not  than  less  S5 
miles  in  length  has  ever  been  completed,  or  that  the  Plain- 
tiffs have  ever  assumed  the  name  of  the  St.  Lawrence  and 
Ontario  Grand  Junction  Railroad  Company,  or  that  they  ever 
gave  notice  in  the  ^^  Canada  Gazette,''  of  their  assumption  of 
the  said  name. 
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4.  Nor  that  the  Montreal  and  Lachine  Railroad  Company 
were  unable  to  commence  the  Saint  Lawrence  and  Ontario 
Grand  Junction  Railroad,  within  three  years  from  the  passing 
of  the  Statute  IS  and  14  Vict.,  intituled,  "  An  Act  to  continue 
and  extend  the  Montreal  and  Lachine  Railroad,  and  to  incor- 
porate the  Saint  Lawrence  and  Ontario  Grand  Junction  Rail* 
road  Company,"  or  that  it  was  declared  by  a  resolution  of  the 
Montreal  and  Lachine  Railroad  Company,  that  the  last 
named  Company  would  not  make  and  complete  the  said 
Railroad  and  other  works. 

5.  Nor  that  Books  of  subscription  were  opened  as  pro- 
vided by  the  14th  section  of  the  said  Statute,  or  that  1000 
shares  of  Stock  had  been  subscribed,  or  that  a  general  meeting 
of  subscribers  had  been  held  after  the  notice  mentioned  in 
the  thirty-first  section  of  the  said  Statute. 

6.  Nor  that  the  Defendants  had  subscribed  the  books  of 
subscription,  or  were  proprietors  of  any  shares,  or  that  any 
shares  were  ever  subscribed  for,  or  any  calls  made  ;  or  three 
weeks  notice  of  any  calls  given  in  the  Canada  Gazette  or  in 
any  other  manner. 

7.  Nor  that  any  legal  contract  existed  between  the  Plain- 
tiffs and  Defendants. 

8.  Reasons  general. 

Abbott,  for  Defendants:  The  Plaintiffs  were  bound  to 
have  set  forth  the  fact  referred  to  in  the  Statute,  and  alleged 
compliance  with  all  the  conditions  upon  the  fulfilment  of 
which  alone  they  could  be  considered  as  an  incorporated 
CoDCipany,  or  have  any  powers  as  such. 

By  the  21st  section  of  the  Statute,  it  is  enacted  that  the 
Lachine  Railroad  Company's  powers  cease  if  the  Road  is 
not  commenced  by  them  within  three  years  from  the  passing 
of  the  Act,  and  that  after  completion  of  25  miles  of  Road, 
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that  Company  may  assume  the  name  of  the  Saint  Law- 
lence  and  Ottawa  Grand  Junction  Railroad  Company  ;  by 
the  22nd  section^  it  is  enacted  :  '^  That  in  the  event  of  the 
*'  Montreal  and  Lachine  Railroad  Company,  being  unable 
^^  to  commence  the  said  Road  within  the  said  period  of  three 
^^  years  aforesaid,''  that  certain  persons  named  should  be 
a  body  politic  and  corporate  by  the  name  of  the  Saint  Law- 
rence and  Ottawa  Grand  Junction  Railroad  Company,  and 
that  in  case  of  the  Road  not  being  commenced  within  the 
three  years,  "  or  in  case  of  its  being  declared  by  a  resolution 
"  of  the  Directors  of  that  (the  Lachine)  Company,  that  the 
"  last  named  Company  will  not  make  and  complete  the  said 
"  Railroad  and  other  works,  then  and  in  either  of  the  said 
"  two  cases,  the  Saint  Lawrence  and  Ottawa  Grand  Junc- 
"  tion  Railroad  Company,  shall  have  all  the  powers  which 
^^  the  said  Montreal  and  Lachine  Railroad  Company  could 
"  have  had  or  exercised,  &c**'  By  the  concluding  portion  of 
the  same  section,  it  is  enacted  that  '^  in  either  of  the  two 
*'  cases  aforesaid  it  shall  be  lawful  for  any  three  persons 
"  incorporated  by  the  present  Act  to  cause  books  of  subscrip- 
"  tion  to  be  opened  in  the  manner  provided  by  the  14th  sect. 
*^  of  this  Act,  and  as  soon  as  1000  of  the  said  shares  shall 
"  have  been  subscribed,  a  general  meeting  of  the  subscribers 
"  shall  be  held  for  the  purpose  of  electing  Directors  in  the 
"  manner  provided  by  the  31st  section  of  the  said  Act  inoor- 
"  porating  the  Montreal  and  Lachine  Railroad  Company  > 
**  and  thereupon  all  the  provisions  of  law  applicable  to  and 
"  serving  to  regulate  the  affairs  of  the  said  Montreal  and 
"  Lachine  Railroad  Company,  shall  be  applicable  to  and 
"  regulate  the  affairs  of  the  said  Saint  Lawrence  and  Ottawa 
"  Grand  Junction  Railroad  Company."  The  Defendants 
are  entitled  to  know  whether  they  are  sued  by  the  Lachine 
Company,  as  having  complied  with  the  requirements  of  the 
Statute,  or  by  the  Plaintiffs  as  an  Independent  Company 
incorporated  conditionally,  and  whose  powers  only  com 


144 

mence  on  shewing  compliance  with  the  conditions  and 
irequiremehts  of  the  Statute  ;  the  simple  assumption  of  the 
quality  of  a  corporation  in  the  declaration  is  not  sufficient, 
there  being  no  substantial  allegation  of  their  existence  as  a 
corporate  body,  and  no  allegation  of  a  valid  subsisting  con- 
tract between  the  said  corporate  body  and  the  Defendants, 
as  a  commercial  firm,  holding  shares  in  the  body  primarily 
or  conditionaly  incorporated. 

Cross,  for  the  Plaintiffs  :  The  corporate  capacity  of  the 
Plaintiffs  is  sufficiently  alleged,  the  existence  of  the  com- 
pany is  matter  of  proof,  and  a  legal  contract  is  sufficiently 
shown  by  the  declaration  ;  the  action  is  in  fact  brought  in 
the  form  prescribed  by  the  14th  section  of  the  Statute  referred 
to,  which  is  applicable  as  well  to  the  Plaintiffs  as  a  corpora- 
tion, as  to  the  Montreal  and  Lachine  Railroad  Company. 

Day,  Justice,  after  stating  the  manner  in  which  the  decla- 
ration was  drawn  and  the  pretensions  of  the  Defendants,  said  : 
We  are  all  dissatisfied  with  the  form  of  this  declaration  ;  it 
gives  the  name  of  the  Plaintiffs  as  a  body  politic  and  corpo- 
rate duly  incorporated  by  a  Statute  of  this  Province.  This  is 
part  of  what  in  England  would  be  called  the  caption  ;  here 
it  might  probably  be  looked  upon  as  an  allegation.  Such  a 
setting  forth  of  his  quality  by  a  tutor  has  been  held  sufficient. 
On  the  whole  we  think  it  sufficient  in  the  present  case,  taking 
it  as  an  allegation  ;  we  think  the  proper  way  of  taking  advan- 
tage of  the  alleged  defects  should  have  been  by  exception  à 
la  forme  and  not  by  défense  au  fonds  en  droit.  The  question 
raised  by  the  defence  is,  taking  every  thing  alleged  to  be 
true  :  can  the  Plaintiffs  recover?  We  think  the  answer  must 
be  in  the  affirmative,  although  the  case  is  not  without  diffi- 
culty. 

Judgment — "  Considering  that  the  said  Saint  Lawrence 
^*  and  Ottawa  Grand  Junction  Railroad  Company  are 
^^  designated  and  described  as  a  body  politic  and  corporate. 
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**  duly  incorporated  by  Act  of  the  parliament  of  this  Province, 

**  aud  that  the  said  declaration  and  action  ought  not,  by  reason 

"  of  any  thing  assigned  by  the  Defendants  in  support  of  the 

*'  said  défense  en  droit^  to  be  dismissed,  doth  dismiss  the  said 

*'  iéfmse  en  droit  with  costs.'' 

Cross,  for  Plaintiffs. 

Badglet  and  Abbott,  for  Defendants. 


SUPERIOR    COURT.— QUEBEC. 

Before  BowEN,   Chief  Justice,  Meredith,  and  Badolet, 

Justices.. 

(  Ferguson, Plaintiffs 

No.  1554.  \  vs. 

(  GiLMouR, Defendant.. 


In  an  aelion  on  the  case  for  slander, 

one  wikoeM  proved  that  the  Deftindant, 

speaking  of  the   Plaintiff,   had  used  the 

w.inJ,  '•  white,"  and  *aid,  th  t  ''«he  ha  I 

been  ki>pi  by  a  gentleman,"  whose  name 

til' witness  gave  ;  and  a  second  witness 

proved,  that  the  Defendant,   on  a  diffri 

rent  ooeasioo,  speaking  of  th"  Plaintiff, 

had  said  :  '*  she  has  besn  freqaently 

seen  in  ihp  company  of  a  gentleman," 

Dentioninj^  the    same    naiae    as   that 

sworn  to  by  I  he  witness. 

Helil  :— 1 .  That  there  was  not  sufficient 

pnkif  to  warrant  a  verdict  for  the  Plain- 

tiif,  and  ihtt  the  testimony  of  the  sp&mJ 

witoeis   was  not  corroborative  of  the 

evidence  of  the  first; 

3.  That  a  eommaoication  by  a  merchant 
to  hb  clerk,  in  hi^  private  office,  affect- 
tog  the  character  of  a  third  person,  mide 
in  the  course  of  a  conversation  occai«ion- 
ed  by  the  ah«i*nce  fr  «m  his  duties  of  an 
other  clerk  «if  the  merchant,  ie  a  privi 
leged  communication. 


^  Dans  ano  action  pour  diffamation,  un 
témoin  prouva  que  le  Défendeur  en  par- 
iant de  la  Demanderesse  s'était  servi  du 
mot  "  putain,  *'  et  avait  dit  "quVIle  avait 
été  entretenue  par  un  monsitur,"  que  le 
témuin  nomma  ;  et  un  second  témuin 
pruuvaque  le  Défendeur,  dans  une  autre 
occasion  en  parlant  encore  delà  Demin- 
deres«e  avait  dit  :  *'  elle  a  été  fréquem- 
ment vue  avec  un  monsieur,"  nommant 
la  môme  personne  que  le  premier  témoin 
avait  indiquée  dans  son  témoignage. 

Jugé  : — 1.  due  cette  preuve  n'était 
pas  suffisante  p<>ur8oiit*iir  le  verdict  du 
jury  en  faveur  de  la  Dam  inderrsse,  et 
quels  témoignage  du  seco  id  témoio  ne 
corroborait  pas  le  témoignage  du  |  ra- 
mier; 

3.  Gtu'une  communication  par  un 
marchand  à  son  commis,  faite  dans  son 
ciinliitoir,  affectant  le  caractère  d*una 
tierce  per#onne,  dans  une  conversation 
occasionnée  par  l'absence  d'un  autre 
com  nis  de  ce  marchand,  est  aua  commu- 
nication privilégiée. 


Judgment  rendered  the  9th  April,  1855. 

The  case  came  before  the  Court  upon  a  motion  by  the 

Defendant,  that  the  verdict  of  the  Juiy  rendered  in  this  cause 

on  the  11th  October,   1854,  "  be  set  aside,  and   a  non  suit 

^  entered,  or  the  judgment  be  arrested,  or  a  new  trial  be 

10 
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"  granted."  And  upon  a  motion  by  the   Plaintiff,  for  judg- 
ment upon  the  same  verdict  : 

The  action  was  on  the  case  for  slander.  Two  verdicts 
were  rendered.  The  first  trial  took  place  before  Caron, 
Justice,  and  a  special  jury,  in  December,  1853,  when  a  ver- 
dict was  rendered  against  the  Defendant,  for  £600  currency, 
damages.  Upon  the  application  of  the  Defendant,  the 
Superior  Court  granted  a  new  trial,  on  the  ground  that  the 
finding  of  the  jury,  in  answer  to  the  first  question,  was  not  in 
accordance  with  the  requirements  of  the  law,  inasmuch  as 
the  finding  was,  that  the  words  charged,  *  or  words  to  the 
same  effect,*  were  used,  whereas  the  jury  should  have  found 
the  words  charged.  (1) 

The  second  trial  took  place  in  October,  1854,  before  Dutal, 
Justifie,  and  another  special  jury,  (mix?d  English  and  French 
at  the  instance  of  the  Defendant,)  and  the  second  verdict  was 
rendered  in  favor  of  the  Plaintiff  for  £500  currency,  the  jury 
finding  that  the  slander  complained  of  had  not  caused  the  loss 
of  the  Plaintiff's  marriage. 

It  was  upon  motion  by  the  Plaintiff  for  judgment  pursuant 
to  the  verdict,  and  upon  motion  by  the  Defendant  to  set  aside 
the  verdict  and  for  a  nonsuit,  or  the  judgment  arrested,  or  a  new 
trial  granted,  that  the  following  judgment  was  pronounced  : 

BowEN,  Chief  Justice  :  In  this  case  there  are  two  motions 
before  the  Court,  the  one  for  judgment  in  favor  of  the  Plaintiff 
upon  the  verdict  as  rendered  by  the  Jury  in  this  cause,  the 
other  to  the  effect  of  setting  that  verdict  aside,  either  by 
causing  a  non  suit  to  be  entered,  by  quashing  and  annulling 
the  verdict,  and  in  the  event  of  the  Court  not  complying  with 
either  of  these  particulars,  then  by  granting  a  new  trial. 


(1)  Vide 4  L.  C.  Repls.,  p  57,  where  a  full  report  of  thç  evidence  adduced  before 
the  Jury,   and  of  the  «rgumeut  on  th»  api)lioatioa  foi  a  new  thai,  will  be  foowL 
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Prior  to  our  present  Jury  System  in  civil  cases,  the  finding 
of  a  Jury  upon  the  issues  of  fact  was  held  to  be  conclusive, 
onless  the  Judge  who  tried  the  case  was  dissatisfied  with  the 
verdict,  as  considering  it  contrary  to  evidence,  or  that  the 
Court  from  which  the  ventre  issiied  convinced  itself  that 
there  had  been  a  misdirection  of  the  Jury,  the  Judge  who 
tried  the  case  being  held,  upon  application  for  that  purpose, 
to  produce  and  read  to  the  Court  his  notes  of  the  trial,  and  of 
hifl  summing  up  to  the  Jury  ;  under  the  present  anomalous 
mode  of  proceeding,  the  Judges  are  first  called  upon  to  settle 
the  issues,  and  to  direct  questions  of  fact  for  the  Jury  to 
answer,  and  the  evidence  being  taken  down  in  writing,  is 
afterwards  submitted  to  and  adjudged  upon  by  the  Court,  not 
only  by  the  Court  from  which  the  Ventre  issues,  but  also  by 
the  Court  of  Appeals,  either  of  which  may  entirely  reverse 
the  finding  of  the^  Jury  not  merely  as  to  the  law,  but  as  to  the 
facts  of  the  case  :  this  first  occurred,'  here,  in  the  case  of  Casey 
and  Goldsmid  (1)  in  which  upon  a  writ  of  appeal  being  pre- 
sented for  allowance  we  made  a  special  return,  that,  from  the 
finding  and  verdict  of  a  Jury,  a  Writ  of  Error  and  not  a  Writ  of 
Appeal  was  the  fitting  course  to  be  pursued  ;  this  special  return 
was  however  overruled  by  the  Court  of  Appeals,  and  the 
record  being  sent  up,  that  Court  decided  the  facts  of  the  case  in 
direct  contradiction  with  the  finding  of  the  Jury.  The  sooner, 
in  my  humble  opinion,  the  present  law  is  repealed,  and  the  old 
and  well  established  form  of  trial  by  Jury  restored,  the  better  in 
the  interest  of  suitors  Proceeding,  however,  as  we  are  now 
bound  to  do,  to  examine  the  record  and  proceedings  had  in 
this  case,  we  find  that  three  witnesses  only  have  been  exa- 
mined on  the  part  of  the  Plaintiff,  viz  :  James  Patton,  John 
Harvey  and  George  Railton.  Patton  proves  he  had  a  conver- 
sation with  the  Defendant  in  the  fall  of  the  year  1852.  "  When 
on  the  occasion  of  my  absence,"  says  the  witness,  "  he  told  me 
I  must  abandon  the  dissipated  life  I  was  leading,  and  absenting 

(1).  sue.  Rep  300  :-2  L.  C.  Rtp.  212. 

10  • 
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myself  from  his  office.  He  told  me,  also,  if  I  was  so  fondly 
attached  to  the  Plaintiff,  "why  not  marry  her  ;"  upon  his  cross 
examination  he  says  :  "this  took  place  in  the  spring  of  1863," 
whenhe  went  tore-engage  himself  with  Gilmour,  the  Defendant, 
but  is  positive  that  when  the  Defendant  sent  for  him,  in  the 
autumn,  he  was  living  with  the  Defendant  at  Mr.  Faucher's  or 
Mr.  Robitaille's  ;  and  when  the  Defendant  said  :  "  If  I  was  so 
fondly  attached  to  marry  her,  that  was  in  the  fall  of  1852,** 
(apparently  Gilmour  said  so  to  him  on  both  occasions) 
"  I  can  conscientiously  swear  that  Defendant  never  did 
directly  or  indirectly  dissuade  me  from  marrying  the  Plaintiff." 

The  next  witness  John  Harvey  knows  nothing  of  the  matter, 
and  proved  nothing. 

The  third  witness  is  George  Railton  and  whatever  he  may 
have  proved  as  affecting  the  Defendant,  is  but  the  Evidence 
of  a  single  uncorroborated  witness  ;  now,  under  the  Law  of 
Canada  (except  in  commercial  matters)  the  maxim  "  unus 
testis,  nullus  testiSj'*^  is  strictly  applicable  to  a  case  circums- 
tanced as  this  is,  and,  therefore,  in  our  opinion,  the  Plaintiff 
ought  to  have  been  non  suited  at  the  trial. 

He,  Railton,  however,  swears,  that  he  said  to  Mr.  Gil- 
mour, words  to  this  eflect  "  If  the  young  man  likes  the  girl, 
why  don't  he  marry  her  ?  "  upon  which  Gilmour  remarked 
with  relation  to  the  girl's  character,  that  it  would  break  his 
mother's  heart,  (that  is  Mrs.  Patton's  heart,)  "  he  did  use 
the  word  "  whore,"  this  conversation  took  place  in  Mr.  Gil- 
mour's  office,  it  was  in  Mr.  Gilmour's  private  office."  "  I  do 
not  think  there  was  any  other  person  present."  Now,  1  ask, 
how  can  malice  be  inferred  from  this  ?  the  occasion  naturally 
gave  rise  to  the  conversation  between  Gilmour  and  Railton, 
wb»  was  then  in  his  service,  and  was  occasioned  by  the  fact 
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of  Patton  having  absented  himself  from  his  duties  to  cohabit 
with  the  Plaintiff  ;  had  he  been  actuated  by  malice  towards 
the  PlaintifT,  or  a  wish  to  slander  her,  he  would  have  done  so 
openly,  and  upon  other  and  different  occasions,  than  when 
speaking  with  his  confidential  clerk,  and  in  his  private  office, 
with  respect  to  the  cause  of  Patton's  absence  ;  even  if  the 
words  said  to  have  been  spoken  were  most  distinctly  proved 
to  have  been  so  spoken  at  the  time,  yet  having  been  spoken 
confidentially  with  respect  to  Patton's  absence  from  his  duty, 
all  idea  of  malice  is  wanting. 

We  are  satisfied  that  the  Juiy  ought  not  to  have  rendered 
the  verdict  which  they  have  given,  and  it  may-  not  be  un- 
worthy of  remark,  that  though  it  was  proved,  not  only  by 
Railton,  that  the  words  spoken,  whatever  they  may  have  been, 
were  said  in  the  autumn  of  1852,  and  although  the  Plaintiff 
was  heard  before  the  Jury  on  oath,  as  legally  she  might  be  (I) 
and  proved  the  time  when  she  acquired  the  knowledge  of 
the  alleged  slander,  yet  the  Jury  in  answer  to  one  of  the 
questions  submitted,  and  which  they  were  bound  on  their 
oaths  to  answer,  namely,  when  did  the  knowledge  of  the 
words  spoken  reach  the  ears  of  the  Plaintiff,  answer — ^^  we 
cannot  say"  again  they  find  the  Plaintiffs  character  "  good" 
notwithstanding  rumors  to  the  contrary  proved  by  Patton. 

Upon  the  whole  of  the  case,  and  vrithout  further  enlarging 
upon  it,  we  are  of  opinion,  not  that  a  non  suit  cannot  now  be 
entered,  that  would  have  been  properly  done  at  the  trial,  but 
that  the  Plaintiff  take  nothing  by  her  motion  for  judgment 
pursuant  to  the  verdict,  and  we  further  order  that  the  said 
verdict  be  quashed,  annuUed  and  set  aside,  and  the  action 
of  the  Plaintiff  dismissed,  with  costs  to  the  Defendant. 

(t)8Paraia»  p.38B. 
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Badglsy,  Justice  :  I  concur  in  the  judgment  in'this  case« 
In  all  cases  of  this  kind  there  ought  to  be  suflBicient  proof  by 
two  witnesses  of  the  alleged  slander  ;  and  as  in  this  case 
sufficient  proof  has  not  been  adduced  before  the  Jury,  we 
must  not  maintain  the  verdict.  The  only  testimony  of  the 
use  of  the  word  "  whore"  by  the  Defendant,  is  that  of  Mr. 
Raillon,  a  clerk  in  the  employ  of  the  Defendant,  and  this 
arose  in  the  course  of  a  conversation  occasioned  by  the  ab- 
sence of  Patton  then  the  clerk  of  the  Defendant.  The  other 
witness  is  Patton,  who  merely  swears  that  the  Defendant 
used  the  words,  "  that  the  Plaintiff  had  been  frequently  seen 
in  the  company  of  a  gentleman."  Now  in  cases  of  libel  this 
cannot  be  considered  corroborative  testimony.  (1)  The  com- 
munication between  master  and  servant  is  privileged.  The 
opprobious  term,  is  only  proved  by  one  witness,  ai^d  none 
speak  positively  as  to  the  precise  date* 

Meredith,  Justice,  dissenting  :  The  principal  point  in  this 
case  is  as  to  whether  there  is  sufficient  evidence  to  support 
the  Verdict  of  the  Jury.  Although  according  to  our  law  a 
single  witness  is  not  sufficient  to  prove  a  fact  not  of  a  com- 
mercial nature,  yet  the  direct  evidence  of  one  witness  may 
be  enough,  if  corroborated  by  circumstances.  (2) 

The  majority  of  the  Court  are  of  opinion  in  this  case  that 
the  testimony  of  Mr.  Railton  was  not  corroborated,  so  as  to 
justify  the  Jury  in  making  it  the  basis  of  their  Verdict.  The 
case  in  my  opinion,  turns  on  this  point,  and  it  is  one  which, 
has  presented  much  dijffiçuity  to  my  mind  ;  but  after  giving 
it  the  most  careful  consideration,  it  appears  to  me  tha^  the 
Jury  may  properly  have  thought  that  the  evidence  of  Railtou 
was  confirmed  by  that  of  Patton.     It  is  true  that  the  witness 

(1)  Vide  4  L.  C.  Rep.  p.  68,  the  cause  of  White  vi.  Steward,  there  cited  .---Dal- 
keith,  p.  50. 

(2)  9  Toutlier.  p.  502,  No.  317  :— Macfarlane's  Practice  of  the  C'^urt  of  Sesnone 
in  Jury  casci,  p.  227  ;— Beil'i  Phaciplei  of  the  Law  of  Scotland,  No.  2257,  p.  89a* 
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last  named  has  said  but  little  that  can  be  of  advantage  to  the 
Plaintiff,  but  to  what  he  did  say  favorable  to  her  cause  the 
Juiy  probably  may  have  attached  the  greater  weight,  in  con- 
sequence of  the  undisguised  hostility  of  the  witness  to  the 
Plaintiff.  Mr.  Raikon  has  sworn  that  the  Defendant  made 
use  of  the  wold  "whore"  in  speaking  of  the  Plaintiff;  that 
the  Defendant  said  "  she  had  been  kept  by  a  person  in 
Montreal,'^  and  that  when  this  was  said  "  a  Mt.  G*s.  name 
was  mentioned/*  the  witness  says  the  expression  was  this, 
"  she  was  kept  by  a  Mr.  6.  in  Montreal."  Mr.  Palton 
(the  second  witness)  speaking  of  the  communication  he  had 
with  the  Defendant  in  the  spring  of  1853,  says,  "  I  believe 
^'  the  Defendant  said  that  the  Plaintiff  in  this  cause  had 
^^  boarded  a  long  time  at'  Mrs*  P.,  and  that  she  had-  been 
"  repeatedly  seen  in  the  company  of  a  Mr.  G."  In  weighing 
this  observation,  it  is  necessary  to  bear  in  mind  that  the  Mr. 
6.  thus  alluded  to  is  the  same  person  mentioned  in  Mr. 
Railton'à  evidence,  and  with  whose  name  that  of  the  Plain* 
tiff,  a»  appears  from  the  evidence  of  Patton,  had  been  most 
unfavorably  mentioned  ;  also,  that  the  allusion  was  made  at 
a  time  when  the  marriage  of  the  Plaintiff  with  Mr.  Patton 
was  the  subject  of  conversation  between  him  and  the  Defen* 
dànt.  The  observation  made  by  the  Defendant,  under  the 
peculiar  circumstances  to  which  I  have  adverted,  "  that 
"the  Plaintiff  had  been  repeatedly  seen  in  the  company  of' 
"  a  Mr.  G.,"  cannot  be  regarded  as  a  mere  unmeaning  ex* 
pression  ;  it  certainly  had  a  tendency  to  cause  suspicions  in 
the  mind  of  Mr.  Patton,  and  judging  from  the  verdict,  the 
Jtiry  must  have  regarded  it  as  corroborating  the  positive 
evidence  of  Railton  as  to  the  Defendant  having  said  "  that 
"  the  Plaintiff  had  been  kept  by  a  Mr.  G.  at  Montreal."  The 
two  learned  Judges  before  whom  the  case  was  tried  must, 
I  tiiink,  have  entertained  this  opinion,  for  otherwise  it 
would  have  been  their  duty  to  instruct  the  Jury,  that  the 
evidence  of  Railton  had  not  been  corroborated,  and  therefore 
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could  not  support  a  verdict  for  the  Plaintiff.  (1)  It  may  also 
be  observed  that  the  Jurors,  who  saw  the  witnesses  and 
heard  them  give  their  evidence  had  much  better  opportunities 
of  judging  of  the  value  of  that  evidence  than  we  have,  and 
although  the  two  written  depositions  may  not  now  bring 
conviction  to  our  minds,  yet  the  examination  of  the  two 
witnesses  in  open  Court  may  have  been  amply  sufficient  to 
satisfy  the  minds  and  consciences  of  the  Jury.  (2)  Upon  the 
whole,  bearing  in  mind  that  the  evidence  adduced  by  the 
Plaintiff  has  twice  been  submitted  to  Juries  as  proper  for 
their  consideration,  and  bearing  also  in  mind  that  this  is  the 
second  unanimous  verdict  that  has  been  rendered  in  favor  of 
the  Plaintiff,  1  do  nOt  think  I  would  be  justified  in  setting  it 
aside,  as  being  unsupported  by  competent  evidence* 

There  is  another  important  point  in  this  case  upon  which 
I  have  the  misfortune  to  differ  from  the  majority  of  the  Court. 
His  Honor  the  Chief  Justice  and  Mr.  Justice  Badgley  are  of 
opinion,  as  I  understand,  that  even  if  the  words  attributed  to 
the  Defendant  by  Mr.  Railton  could  be  considered  proved, 
still  that  they  ought  to  be  deemed  a  privileged  communica- 
tion. In  that  opinion  1  cannot  concur.  According  to  my 
view  the  finding  of  the  Jury,  as  to  the  facts,  is  binding  upon 
me  in  this  case,  and  if,  as  1  am  bound  to  suppose  from  the 
verdict,  the  Defendant  said  that  ^^  the  Plaintiff  had  been  kept 
by  a  gentleman  in  Montreal,"  I  cannot  regard  that  commu- 
nication as  privileged,  because,  firstly,  it  does  not  appear 
that  the  Defendant  had  any  reasonable  grounds  for  believing 
that  statement  to  be  true,  (3)  and,  secondly,  because  there 
was  no  necessity,  or  even  just  occasion,  for  the  making  of 

(1)  Grant  on  New  Trialu,  pp.  185,  6:— Graham  on  New  Triali,  p  283. 

(2)9  Touiller,  p  521.  '*  L'Autoriié  det*  témoins  présents,  la  foi  quUls  méritent, 
"  e»l  donc  toute  autre  que  celle  des  témoignaffes  ecrits  que  Km  récite  aux 
"  Jugea"  :~3  BlarksUme,  375  "As  much  may  he  frequently  collected  from  the 
*<  manner  in  which  the  evidence  is  driiverrd,  as  from  ihe  matter  of  it/' 

(3)  See  Judgment  ul*  Chief  Justit  e  Tindal  and  of  the  other  Judgee  in  Coxhead 
Ta.  RithaiOs,  ô  N.  Y.  Legal  Obs.,  p.  258. 
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that  statement  to  Mr.  Railton  who  had  no  interest  in  knowing 
the  character  of  the  Plaintiff.  (1) 

The  question  of  malice  is  involved  in  the  two  questions  to 
which  1  have  already  adverted.  If,  as  the  Jury  have  founds 
the  Defendant  used  the  words  imputed  to  him,  and  if,  as  I 
think,  the  occasion  did  not  justify  the  use  of  those  words, 
then,  although  there  are  no  grounds  for  supposing  that  the 
Defendant  was  actuated  by  feelings  of  hostility  or  ill  will 
towards  the  Plaintiff,  still  he  is  chargeable  with  legal  malice, 
for  that  is  to  be  inferred  from  the  doing  of  a  wrongful  act, 
without  justification  or  sufficient  excuse.  (2) 

Having  thus  explained  my  views  as  to  the  points  upon 
which  I  believe  the  judgment  of  the  Court  turns,  I  do  not 
think  it  necessary,  seeing  that  my  opinion  is  not  to  prevail, 
to  go  further  into  the  case. 

I  will  merely  add,  and  I  deem  it  just  to  the  Defendant  to  do 
so,  that  although  I  do  not  think  I  (>ught  to  disturb  the  verdict 
of  the  Jury,  still  I  have  grave  doubts  whether,  if  I  had  been 
one  of  the  Jury,  I  could  have  concurred  in  that  verdict  ;  the 
questions,  however,  upon  which  I  might  have  differed  from 
those  who  have  acted  as  Jurors  in  this  case,  are  questions  of 
fact  which  are  particularly  within  the  province  of  the  Jury,  and 
although  I  may  not  be  prepared  to  draw  the  same  inference 
that  appears  to  have  been  drawn  by  the  jurors  from  the  evi- 
dence bearing  upon  these  questions  of  fact,  yet  that  would 
not  in  law  authorize  me  to  set  aside  their  verdict. 

Judgment  :  The  Court,  &c.  :  Having  heard  the  parties, 
by  their  Counsel,  respectively,  as  well  upon  the  rule  of  the 
twentieth  day  of  November  last,  granted  to  the   said  John 

(1)  Starkie  on  Slandpr.     Prelimioary  Discourae,  pp.  84,  85. 

(2)  1  Surkie  on  Slander,  p.  213  :— Smith'n  Rep.,  Dann  vs.  Hall  -.—also,  Judgment 
of  Mr.  Jostioe  3ailey  in  Bromaf^A  vg.  Prosier,  4  B.  &  C.  "  and  if  1  traduce  a  man, 
"  whether  I  know  him  or  not,  and  whether  I  intend  to  do  him^  an  injury  or  not,  1 
"  apprehf'nd  the  law  considers  it  as  done  of  malice,  because  it  ù  wrongful   and 
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Gilmoor,  upon  his  motion  that  the  verdict  in  the  said  cause 
rendered  on  the  eleventh  day  of  October  last,  be  set  aside 
and  a  non  suit  entered,  or  the  judgment  be  arrested,  or  a 
new  trial  be  granted,  for  the  reasons  in  the  said  motion  men- 
tioned, as  upon  the  motion  of  the  twenty-third  day  of  Novem- 
ber last,  on  behalf  of  the  said  Plaintiff,  for  judgment  upon  the 
verdict  rendered  and  recorded  in  the  said  cause  on  the  ele- 
venth day  of  October  last  ;  and  having  heard  the  parties 
finally  upon  the  merits  of  this  case,  pursuant  to  the  inscrip- 
tion to  that  end  and  effect  made  by  the  said  Plaintiff  on  the 
twenty-second  day  of  February  last,  and  maturely  deliberated 
thereon, — it  is  by  the  Court  now  here  adjudged,  that  the  said 
Plaintiff  take  nothing  by  her  said  motion  for  judgment  pur- 
suant to  the  said  verdict  :  and  considering  further  that  the 
said  Plaintiff  hath  not  proved  the  material  allegations  in  her 
declaration  set  forth  and  contained,  doth  consider  and  adjudge 
that  the  said  verdict  be  and  the  same  is  hereby  set  aside  and 
annulled,  and  that  the  action  of  theWid  Plaintiff  in  this  cause 
be  and  the  same  is  hereby  dismissed  with  costs  ;  and  the 
court  doth  order  that  each  party  pay  their  own  costs  of  the 
former  trial,  but  without  prejudice  to  the  costs  heretofore 
awarded  to  Messrs.  Holt  and  Irvine,  the  Plaintiff's  Attonaeys, 
distraits  in  their  favor,  upon  the  postponement  of  the  trial  ia 
September  last,  at  the  instance  of  the  Defendant.  His  Honor 
Mr.  Justice  Meredith,  dissenting,  declaring  that  he  was  oi 
a  contrary  opinion. 

Holt  and  Irvins,  for  Plaintiff. 
Stuart,  Okill,  for  Defendant. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day  &  Smith,  Justices. 

The  Honble.  Lew»  T.  Drummond, 
Attorney  General,  pro  Regina . . .  Petitioner^ 
vs. 
The  Municipality  of  the  County  of 

No.  2557.    1       Two  Mountains Defendant^ 

and 
The  Montreal  and  By  town  Railway 

Company Intervening  Party. 


Held  :— I.  That  under  the  16  Vict.,c. 
138,  a  By-lavr  of  a  Coanty  Munici- 
pality CorfiQratioo  which  auihorizeii  a 
Bub^cripcion  for  eharesi  of  stock  on  a 
Railway  paaain^  thn»ujsh  th<9  county, 
and  for  the  issuing  of  Oebenturet»  to  pay 
for  tuch  abam,  ia  void  if  no  provision  is 
made  in  the  By-law  for  iinpttsing  an 
annual  rate  oraMMsment  for  the  pay- 
ineol,  of  i<itere«t,  and  the  establishment  of 
a  sinking  fund  ; 

2.  That  in  pasting  a  By-law  without 
making  «ueb  provision,  the  corporation 
exceeds  ito  powers  and  excrciiics  fran- 
chises and  privileges  not  conferred  on  it 
by  law  ; 

3.  That  under  the  12th  Vict,  a  41, 
the  Superior  Court,  on  petition  in  the 
name  of  the  Attorney  General,  baa 
juiisdiction  over  corporations,  and  to  set 
aside  such  By-law. 


Jugé: — 1  due  sous  la  I6e  Vict,  c. 
136,  un  Rôglement  d'un  Conseil  Muni- 
cifial  de  Comté  ^ui  aut«;rii»e  le  maire  oa 
autre  perfonne  à  prendre  et  à  souscrire 
des  actions  dan:»  le  caf^ital  d'un  Rail  route 
passant  à  travers  tel  comté,  et  à  émaner 
des  Debentures  pour  le  paiement  de  tel  le* 
actions,  est  nul  si  par  M  Règlement  il 
n'est  pourvu  à  l'impiwition  d'un  taux  et 
d'une  cotisation  spéciale  pour  payer  l'in- 
térêt annuel,  et  pour  établir  un  fonds 
d'amortiseeioent; 

2.  du'en  passant  un  Règlement  sans 
fkire  telle  provision,  la  corporation  excède 
ses  p«>uvoirs  et  exerce  une  franchise  et 
des  privilèges  qui  ne  lui  ont  pas1$lé  con- 
férés par  la  lui  ; 

a  â^uesous  la  I2d  Vict,  c.  41,  la 
Cour  Supérieure,  sur  requête  au  nom  du 
Procureur  Général,  a  jurisdiction  sur  let 
corpotatipnp,  et  peut  déclarer  nul  tfl 
Règlement. 


Judgment  rendered  the  30th  April,  1855. 

Tliis  was  a  petition,  requête  libellée,  in  the  name  of  the 
Attorney  General  for  Lower  Canada,  under  the  eighth  secticm 
of  the  12th  Vic.  Cap.  41,  quoted  below,  to  quash  and  set 
aside  a  By-law  of  the  Municipality  of  the  County  of  Two 
Mountains  ;  the  petition  set  forth,  in  effect,  the  provisions  of 
the  first  and  sixth  sections  of  the  Act  16th  Vic,  Cap,  138, 
intituled,  "  An  Act  to  empower  the  Municipalities  ol  the 
"  Counties  of  Two  Mountains,  Terrebonne,  RouviUe  and 
^^  Miasiaquoi,  to  take  stock  in  any  Railroad  Companies,  for 
^'  the  construction  of  Railways  passing  through  the  said 
^Vcoonties  respectively,  and  to  issue  Bonds  for  the  payment 
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"  of  the  same,^'  also,  the  provisions  of  another  Act,  (1)  ex- 
tending the  provisions  of  the  former  Act  to  all  County,  Town 
and  Village  Municipalities,  and  providing  for  the  mode  of 
ascertaining  the  approval  of  the  majority  of  qualified  electors 
of  each  Town  or  Village.  The  petition  also  set  forth,  at 
length,  the  terms  of  the  By-law  passed  at  a  quarterly  meeting 
of  the  Council,  held  on  the  eighteenth  of  August,  1853,  and 
proposed  for  the  approval  of  the  voters,  which  By-law  is  in 
the  following  terms  : 

"  Attendu  qu'un  chemin  de  fer  entre  la  cité  de  Montréal 
et  Bytown,  qui  passera  à  travers  le  comté  des  Deux  Mon- 
tagnes, passant  par  les  paroisses  de  Saint  Augustin,  Sainte 
Scholastique  et  St.  Hermas,  et  ayant  des  dépôts  aux  divers 
villages  où  il  passera,  avancera  la  prospérité  et  les  intérêts 
agricoles  et  commerciaux  de  ce  comté,  et  ajoutera  à  la  valeur 
de  la  propriété  foncière  en  icelui,  et  qu'il  est  de  l'intérêt  de 
ce  comté  d'aider  à  l'établissement  et  à  la  confection  d'un  tel 
chemin." 

^'  A  une  séance  spéciale  du  conseil  municipal  du  comté 
des  Deux  Montagnes,  tenue  à  Saint  Benoit,  ce  seizième  jour 
d'Août,  de  l'année  mil  huit  cent  cinquante-trois,  en  vertu  de 
l'acte  de  la  législature  provinciale,  14  et  15  Vict  chap.  98, 
de  la  manière  voulue,  et  suivant  les  formalités  prescrites  par 
le  dit  Acte,  à  laquelle  dite  assemblée  étaient  présents  un  quo- 
rum du  dit  conseil  :" 

^^  Il  est  ordonné  et  statué,  et  le  dit  conseil  par  les  présentes 
ordonne  et  statue,  sujet  au  consentement  de  la  majorité  des 
électeurs  qualifiés  du  comté  des  Deux  Montagnes,  préala- 
blement obtenu  de  la  manière  stipulée  et  pourvue  dans  et 
par  l'acte  16  Vie.  chap.  138." 

Section  1.  Aux  conditions  et  termes  ci-après  stipulés  et 
pourvus,  le  maire  de  la  dite  municipalité  sera,  et  il  est  par  le 

(1)  16lh  Vict.  Chap.  313.  " 
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présent  autorisé  et  requis,  par  et  de  la  part  de  la  dite  munici- 
palité de  ce  comté,  à  souscrire  et  prendre  deux  mille  actions 
dans  le  iouds  social  de  la  compagnie  du  chemin  de  fer  de 
Montréal  et  de  By  town,  incorporée  par  Acte  du  parlement  de 
t  cette  province. 

Section  2.  Que  le  maire  et  le  conseil  du  dit  comté  sont 
par  le  présent  autorisés  à  emprunter  la  somme  de  soixante- 
et-deux  mille  livres  cours  actuel,  pour  payer  les  actions  ainsi 
souscrites  dans  le  dit  fonds  social  de  la  dite  compagnie  du 
dit  chemin  de  fer  de  Montréal  et  de  Bytown,  et  Piniérét  dH- 
celles j  jusqu'à  concurrence  de  la  balance,  après  payement  des 
dites  actions,  selon  que  les  sommes  à  payer  deviendront  dues 
de  temps  en  temps,  par  versements  ou  autrement,  au  fur  et  à 
mesure  que  la  construction  et  les  travaux  du  dit  chemin 
avanceront.  Les  dits  maire  et  conseil  du  dit  comté  seront 
et  sont  par  ces  présentes  autorisés  et  requis,  de  temps  à  autre, 
et  aussi  souvent  qu'il  sera  nécessaire,  d'émettre  et  vendre  des 
bons  ou  debentures  de  la  dite  municipalité  du  dit  comté  des 
Deux  Montagnes,  signés  par  le  maire  du  dit  comté,  et  contre- 
signés par  le  secrétaire- trésorier  d'icelui,  pour  une  somme, 
ou  des  sommes,  n'excédant  pas  en  tout,  mais  n'étant  pas 
moins  que  la  somme  de  soixante-et-deux  mille  livres  cours 
actuel,  les  dits  bons  et  debentures  devant  porter  intérêt  à  six 
pour  cent  par  année,  payables  semi-annuellement,  et  ne  pou- 
vant être  remboursables  avant  vingt-cinq  ans  au  moins  de 
leur  date,  et  ne  devant  être  émanés  que  pour  des  sommes 
qui  ne  seront  pas  au-dessous  de  cent  livres  courant  chaque. 

Secfion  3.  Que  les  dits  maire  et  conseil  ne  seront  autorisés 
à  emprunter  de  l'argent,  ou  a  émettre  des  bons  ou  debentures 
de  la  dite  municipalité  à  cet  effet,  de  la  manière  pourvue 
dans  et  par  les  deux  sections  précédentes  de  ce  règlement, 
qu'aux  termes  et  conditions  ci-après  exprimés,  savoir  : 

lo.  Que  le  montant  total  du  capital  social  soit  préalable- 
ment souscrit  et  pris  par  des  actioimaires  responsables  et  de 
bonne  foi. 
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2o.  Qu'an  contrat,  ou  des  contrats  bond  fide  soient  passés 
pour  la  construction  de  tout  le  chemin  de  Montréal  à  fiytown. 

3o.  Qu'un  embranchement  sur  le  principe  du  chemin  de 
fer  de  Rawdon  et  de  l'Industrie  sera  fail  du  tronc  principal  à 
Lachûte. 

4o.  Que  le  conseil  du  dit  comté  ne  sera  pas  appelé  à 
payer  ou  à  contribuer'  pour  ou  en  compte  du  capital  à  sous* 
crire,  en  vertu  de  ce  règlement,  si  ce  n'est  en  proportion  et 
au  pro  rata  des  autres  actionnaires.  Et  que  le  capital  à 
souscrire  en  vertu  de  ce  règlement,  sera  payable,  à  l'option 
du  conseil  de  ce  comté,  soit  en  argent,  soit  en  bons  ou  deben- 
tures de  la  municipalité  à  émettre  en  vertu  de  ce  règlement  ; 
lesquels  bons  ou  debentures,  s'ils  sont  offerts  en  payment  du 
dit  capital,  seront  dans  tous  les  cas  reçus  au  paire. 

60.  Que  ni  dans  le  cas  où  il  sera  nécessaire,  en  aucun 
temps  à  venir,  d'augmenter  le  fonds  capital  de  la  dite  com- 
pagnie de  chemin  de  fer  de  Montréal  et  de  Bytown,  ni  dans 
aucun  autre  cas  quelconque,  aucun  privilège,  préférence  ou 
avantage  ne  sera  accordé  ou  donné  à  aucun  capital  nouveau 
ou  additionnel  sur  le  capital  souscrit  ou  possédé,  et  aucun 
privilège,  préférence  ou  avantage  ne  sera  accordé  ou  donné 
aux  souscripteurs  ou  possesseurs  du  dit  capital  nouveau  ou 
additionnel,  en  préférence  ou  au  préjudice  de  la  dite  muni- 
cipalité." 

The  By-law  referred  to  in  the  petition  dated  the  12th  Oc- 
tober, 1863,  ratifying  the  By-law  proposed  for  the  approval  of 
the  voters,  contains  a  declaration,  that  it  appeared  by  the 
papers  and  documents  submitted  to  the  Council,  that  all  the 
formalities  required  by  the  Statute  had  been  complied  with, 
and  a  valuation  made  of  the  immoveable  property  in  the 
country,  in  the  year  1862,  and  that  the  votes  in  favor  of  the 
By-law  were  2091  ;  against  it  1210  ;  majority  881,  The 
enacting  part  of  the  By-law  is  in  the  following  terms  :  "  II 
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"  est  par  ces  présentes  statué,  ordonné  et  réglé  ;  Que  ce 
"  conseil  a  ratifié,  confirroé  et  adopté,  et  par  ces  présentes 
"  ratifie,  confirme  et  adopte  le  dit  règlement  du  seize  Août 
'^  dernier." 

The  grounds  on  which  it  is  alleged  that  the  Council  had 
offended  against  the  provisions  of  the  Act,  creating  the  corpor- 
ation, and  had  exceeded  the  powers  and  exercised  franchises 
and  privileges  not  conferred  by  law,  are  in  the  petition,  in 
effect,  alleged  to  be  as  follows  : 

1.  In  attempting  to  authorize  the  issue  of  debentures  to  the 
extent  of  £62,000,  while  the  subscription  of  2000  shares  o^ 
stock  referred  to  in  the  By-law  was  only  to  the  extent  of 
£50,000,  the  shares  being  of  £25  each. 

8.  Because  no  valuation  of  rateable  property  of  the  county 
had  been  made  within  the  five  years  mentioned,  in  the  Act 
first  referred  to,  and  particularly  that  no  valuation  whatever 
had  heen  made  in  and  for  the  parish  of  St.  Columban. 

3.  Because,  although  the  village  of  St.  Eustaohe,  was  a 
duly  incorporated  town  or  village  within  the  municipality, 
Qo  voting  had  talten  place  there,  and  none  of  the  require- 
ments of  the  Act  complied  with,  as  respects  the  votes  of  that 
town  or  village, 

4.  Because  no  special  rate  or  assessment,  as  required  by 
the  Statute  first  referred  to,  was  provided  for  under  the  By- 
law, to  secure  the  payment  annually  of  the  interest  on  the 
debentures  proposed  to  be  issued,  and  the  establishing  a 
sinking  fund,  and  that  in  consequence  thereof  the  By-law 
was  null  and  void. 

The  Defendants  pleaded  an  exception  to  the  jurisdiction 
which  was  dismissed. 

Also  an  exception  to  the  form  which  was  afterwards  with- 
drawn, and  a  defense  au  fonds jm  fait. 
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The  evidence  of  record  consists  of  admissions  of  the  signa- 
ture of  the  Secretary-Treasurer  to  the  copies  of  the  By-laws 
filed  in  the  cause,  and  also  to  certain  documents  shewing 
the  votes  and  population  of  the  several  parishes  within  the 
Municipality.  There  was  also  an  admission  that  under  the 
By-laws  referred  to,  the  Mayor  of  the  Municipality  had  sub. 
scribed  for  stock  in  the  Montreal  and  By  town  Railway  to 
the  extent  of  fifty  thousand  pounds  currency,  and  that  no 
Debentures  had  been  issued  by  the  Municipality. 

On  the  14th  February,  1855,  an  intervention  was  filed  by 
the  Montreal  and  Bylown  Railway  Company,  in  which  it  is 
alleged  that  the  Mayor  had,  under  the  By-law,  subscribed  for 
2000  shares  of  the  Company's  Stock — that  on  the  faith  of  such 
subscription  amongst  others,  the  Company  had  entered  into 
a  contract  with  Messrs.  James  Sykes  &  Co.,  to  complete  the 
whole  road  from  Montreal  to  Bytown,  and  also,  a  branch 
road  to  Lachûte  on  the  principle  of  the  Rawdon  and  Industry 
Railroad,  and  had  procured  the  whole  of  the  Company's 
Stock  to  be  subscribed  by  bona  fide  and  responsible  Stock 
Holders,  and  had  complied  with  all  the  conditions  of  the 
subscription.  That  the  Municipality  had  failed  to  pay  two 
calls  often  per  cent  each,  on  the  Shares  so  subscribed  for, — 
that  having  an  interest  in  supporting  the  By-laws  referred  to, 
the  Company  "  had  a  right  to  be  notified  by  the  Plaintiff  of 
"  the  present  requête  libellée^  and  to  be  made  parties  thereto," 
and  to  intervene  and  support  the  By-law  ;  that  the  proceed- 
ings of  the  Petitioner  were  illegal  and  void,  for  the  following 
reasons,  which  are  the  same  as  those  set  forth  in  the  excep- 
tion à  la  forme  filed  by  the  Defendants. 

1.  Because  the  writ"  does  not  require  the  Defendants  to 
answer  the  requite  libellée^  previously  presented  to  the  Court, 
as  by  law  it  should  have  done,  but  on  the  contrary  requires 
the  Defendants  to  answer  a  certain  other  requite  libeltie  to 
the  said  writ  annexed. 
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2.  Because  the  writ  was  issued  witljout  any  legal  order 
or  authority,  and  contrary  to  the  Statute.  (1) 

The  intervention  then  alleges  that  by  collusion  with  the 
Sequéranty  and  with  a  view  to  deprive  the  Intervenants  of  the 
said  subscription  of  Stock,  the  municipality  had  passed  a 
By-law  ordering  the  exception  à  la  forme  to  be  withdrawn, 
and  that  the  Intervenants  had  "  an  interest  to  intervene  in 
"  this  cause,  and  maintain  the  said  exception,  because  they 
"  say,  that  in  the  event  of  the  said  requête  libellée  being  dis- 
"  missed  upon  the  said  exception,  under  and  by  virtue 
"of the  Statutes  in  such  case  made  and  provided,  the  said 
"  By-law  could  not  be  in  any  manner  attacked,  controverted 
"  or  objected  to,  by  any  proceeding  of  any  kind  or  nature 
"  whatsoever." 

Then  follows  an  allegation  that  all  the  proceedings  preli- 
minary to  the  enacting  of  the  By-law  were  valid,  and  that  all 
the  allegations  of  the  requête  libellée  were  unfounded  in  fact, 
and  insufficient  in  law.  The  conclusions  are  in  the  following 
terms:  "Wherefore,  the  said  Petitioners  pray  that  they  may 
l>e  permitted  to  intervene  in  this  cause  for  the  purpose  of 
contesting  the  said  requête  libellée^  both  as  to  the  form  and 
snfficiency  thereof,  and  of  the  Writ  of  Summons  thereunto 
annexed,  and  also  as  to  the  merits  ol  the  said  requête  libellée^ 
and  to  that  end  that  they  be  permitted  to  support  and  main- 
toin  the  said  exception  à  la  forme^  and  each  and  every  the 
conclusions  thereof,  and  to  urge  the  nullity  of  the  proceedings 
in  this  cause,  and  the  sufficiency  and  legality  of  the  said  By- 

(  I  >  J  udjrim.nl  23rd  De  eiiib.r,    K')3. 
Bt»f»n»  Dav,  >MiTH  ariil  Mondklkt,  Ju-ti-^es. 
"The  Court  having  i(t«n  ami  exa  i«iiied  thi*  iieiuiuii   aint   reqiièu  libelee  pre» 
*HiUnï  and  filed  itrfoif  the  Court,  liy  ihe   sail    uiorticy    iieuiTal  I  hi»  diy,  and 
'I  (be  ilocum>'itU  anJ  affidavits  in  support  iheivof,  it  \a  ordered  that  a  writ  do  ii«!>ue, 
"  ctioi'nandmg  ibe  Curpiiraiion  of  ibe  said    Muuinpalily   ot'tiie  Cutinty  •  f  Two 
'' MounlaiiiA  u>   be  suinmoncd  N>af»pear  b«firt^  (hi-  (.'our(  o<i  (he  ITiU  P^bruiry 
"  ixit,  tu  anawt^r  »ùch  declaration,  requite  Ub'Ué*.  to  l>e  s<  rvid."     Un  ih**  writ  is 
loJor^ed  "wriii«<ueti  liy  order  ofibni^iid   Su|x  rior  Courr,  ihi:-  23rd  Oicember, 
*  1853."    The  writ  c«Miimaijd>«  the  Di  fendunt!*  lo  app  ar  to  a  swor  •'  ihi*  *U  mund 
'  contained  in  the  a'-nex*'d  decl.irution  i>r  p'liiion,  r-qnétc  UbMé  ,  '  the  ntlî  Uvit  of 
*«npice  wa«  lu  tht*  effect  that  copi««  of  the  wiit  and  ol  ihe  peiitiou  thereto  annexed 
<Ud  beiD  lerved,  du:. 
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law,  and  that  for  the  reasons  aforesaid  the  said  requête 
libellée^  and  the  Writ  of  Summons  thereto  annexed,  be  declared 
null,  illegal  and  void,  and  the  whole  dismissed,  quant  à  pré- 
senty  with  costs.  The  said  Petitioners  hereby  reserving  to 
themselves  to  take  such  further  conclusions  in  the  matter  as 
they  may  be  advised.     The  whole  with  costs. 

On  this  intervention  being  filed,  the  Defendants  prayed  Acte 
that  they  did  not  admit  nor  contest  the  merits  of  the  petition 
but  submitted  the  case  to  the  Court,  9^ en  rapportent  à  justice^ 
The  Petitioner  pleaded  to  the  intervention,  by  a  défense  au 
fonds  en  droit  upon  various  grounds,  which  were,  in  effect, 
that  the  Company  had  no  right  to  be  notified  of  the  proceed- 
ing, and  had  no  right  or  interest  to  intervene  or  to  invoke 
nullities  in  the  original  proceedings,  or  to  support  an  excep- 
tion already  disposed  of,  that  the  petition  was  a  summary 
proceeding,  and  that  the  company  could  not  by  an  alleged 
breach  of  contract,  on  the  part  of  the  municipality,  impede 
the  proceedings  taken  by  the  Petitioner,  or  engraft  other  and 
merely  collateral  issues  thereon  ;  but  were  bound  to  take 
such  proceedings  against  the  municipality  as  might  be  war- 
ranted by  the  allegations  of  fact  and  circumstances  set  forth, 
that  the  intervention  was  manifestly  unfounded  in  law  from 
the  allegations  contained  therein. 

The  judgment  is  in  the  following  terms  : 

"  The  Court  having  heard  the  parties  by  their  Counsel 
upon  the  défense  au  fonds  en  droit  of  the  said  Petitioner,  to  the 
intervention  in  this  cause  filed  by  the  said  intervening  parties  ; 
having  seen  and  examined  the  said  intervention  and  plead- 
ings in  this  cause,  and  having  deliberated  ;  considering  that 
the  said  Montreal  and  Bytown  Railway  Company  have  failed 
to  allege,  by  the  petition  in  intervention  in  this  cause  filed,  any 
sufficient  interest  by  reason  whereof,  and  by  law,  they  ought  to 
be  permtled  to  intervene  in  the  said  cause  for  the  purposes  in 
the  said  petition,  and  the  conclusions  thereof,  set-forth,  laaiix- 
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taininglhe  défenseen  droitoîxhe  Attorney  General, ;?ro  Reginay 
doth  dismiss  the  said  petition  in  intervention  with  costs  ;  and 
the  Court  having  also  heard  the  parties  by  their  Counsel  upon 
the  merits  of  the  petition,  requête  libellée^  in  this  cause  made 
and  filed  ;  having  examined  the  proceedings,  By-law,  and 
proof  of  record,  seen  the  declaration  made  by  the  Defendants 
that  they  do  not  admit  or  contest  the  merits  of  the  said   peti- 
tion ;  and,  s^en  rapportent  à  justice^  and  haying  deliberated 
thereon  ;   considering  that  the  material  allegations  of  the  said 
petition,  requête' libellée^  have  been  established   by  legal  evi- 
dence, and  that  the   said  municipality  hath  neglected   and 
failed,  in  the  said  By-law.  to  provide'  for  or  impose  any  special 
rate  or  assessment  upon  the  rateable  property  within  the  said 
mimicipality,  for  such  sum  of  money  as  may  be  necessary  to 
meet  the   interest  annually  upon  the   sum  intended  to  be 
borrowed  under  and  by  virtue  of  the  said  By-law,   and  to 
establish  a  sinking  fund  for  the  payment  of  the  same,  and 
that  the  said  municipality,  by  enacting  and  passing  the  said 
By-law  without  such  provision  being  thereon  made  and  con- 
tained, hath  exercised  a  franchise  and  privilege  not  conferred 
by  law  on  the  said  municipality,  and  hath  exceeded  its  powers 
and  franchises,  by  reason  whereof,  and  by  law,   the  said  By- 
law is  illegal  and  void,  and   ought  so   to  be   declared,  doth 
adjudge  and  declare  the  said  Bylaw  illegal,  void  and  of  no 
effect,  and  to  all  intents  and  purposes  whatever  doth  set  aside 
and  annul  the  same,  the  whole  with  costs."  (1) 

McLeod,  for  Petitioner. 
LAi-LAMME,  R.  &  6.  for  Defendant. 
Abbott,  J.  J.  C.  for  intervening  parties 

(I)  Ex'racts  from  StaJiU(5  rr fared  to. 

12  Victoria  Cap.  41,  bVtuHi  8.  AdJ  be  it  enarud.  That whenever  "  any 

"  ftiich  Corporation,  Public  Btxlj  or  Board  shall  »ffonJ  against  any  of  the  provi^ioni 
"  of  the  Act,  or  Acts,  creating,  altering,  renewing  or  reorganizing  such  Corfiora* 
"  lion,  Public  )u<Iy  or  Board,  or  thall  viuUie  ihi*  pnni^i  ns  ot  Law  in  nuch  man* 

*' ncr  as  ti>  forft  it  its  charter  by  mis-user and  whenever  such  Inrptiraiion, 

"  I'ubtic  Body  or  Boa  d,  shall  eicrcise  any  franrhi«e  ur  privjlegf  not  C4»nftirred  on 
"  it  by  law,  it  «hali  b«  the  duty  of  Uer  Majcbty'd  Attorney  Uenerul  in  and  for 
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SUPERIOR  COURT.— QUEBEC. 

Before   Bowen,   Chief-Justice,  Meredith  and  Morin, 

Justices. 

C  Dean, Appellanty 

No.  39.  ]  and 

(  Jackson, Respondent. 


Held  .—That  where  the  delay  of 
Iwpnty-five  day»,  allowed  by  law  f«*rthe 
•ervice  uf  the  copy  of  a  petition  and  no 
tice  of  appeal  fmm  ihe  Circuit  Ci>urt, 
ei pires  on  a  legal  holiday,  the  service 
thereof  may  be  made  on  the  day  follow- 
inf. 

That  it  is  no  valid  objection,  that 
service  of  a  copy  of  the  petition  and  no- 
tice of  appeal  has  not  been  made  upon 
the  Clrkofihe  Circuit  Court,  and  that 
in  consequence  of  such  otnission  an  ap- 
peal cannot  be  dismissed,  nor  that  the 
copy  of  the  petition  and  notice  uf  appeal 
served  upon  the  Attorney  ««f  the  Respon- 
dent, bears  date  previously  to  the  render- 
ing of  the  judgment  appealed  from. 


Jujé  : — due  lorsque  le  délai  do  vingt- 
cino  joura,  accordé  iiar  h  loi  pour  la  m- 
gnincation  de  copir  d'une  rf-quête  et  d'un 
avis  d'appel  de  la  Cour  de  Circuit,  expire 
un  jour  de  fête,  telle  signification  peut 
être  faite  le  jour  suivant. 

Clue  le  défaut  de  service  de  copie  de 
la  requête  et  de  l'avis  d'appel  sur  le  Gref- 
fier de  la  Cour  de  Circuit,  n'est  pas 
une  cause  suâîsante  pour  faire  renvoyer 
l'apfiel,  et  que  quoique  la  copie  de  la  re- 
quête en  appel  et  de  l'avis  d'ic«*ltc  servie 
<MT  le  Procureur  de  l'intimé,  soient 
datés  avant  la  reddition  du  jug<  ment  dont 
est  ap|iel,  néanmoins  ce  n'est  pas  non- 
plus  une  cause  suffisante  pour  faire 
renvoyer  l'appel. 


Judgment  rendered  the  7th  May,  1856. 

This  case  was  heard  upon  a  motion  to  dismiss  an  appeal 
fipom  a  judgment  rendered  in  the  Circuit  Court,  for  the  Que- 
bec Circuit,  on  the  24th  March,  1855. 

"  Lower  Canada,  for  the  time  being,  whenever  A«  shaU  have  good  reason  to  believe 
'*  th It  ih '  sane  can  be  eâtj.blislii5d  by  proof|  in  every  case  of  public  inie- 
"  rest  ;  ^' — and  also  in  every  other  case  in  which  satisfactory  security  shall  be 

given "to  apply  for  and  on  behalf  of  Her  Majesty  to  the  Superior  Court,  or 

"  two  or  more  Judges  of  such  Uoari  in  vacation,  4rc  ,  by  an  information,  déclara- 
"  tiun  or  pelititin,  reçucte  libeUétt  praying  for  such  order  or  Judgment  as  may  be 
"  authoiiz^-d  b^  law,  whereupon  it  snail  be  lawful  for  such  Court,  or  for  such  Judges, 
"to  order  tbeis-ue  of  a  writ,  Ac,  &c." 

16  Victori;!  Cap.  138,  Seciion  [.  And  it  is  hereby  declared  and  enacted,  "  That 
"  it  shall  be  lawful  for  each  of  the  said  Councilsi,  by  a  By-law  to  be  passed  cither  at 
"one  of  their  duarterly  Sitting  or  at  any  meeting  by  them  regularly  held,  to 
"  authorize  the  Mayor  or  Chief  Officer,  or  any  other  {lerson  whom  they  may  spe- 
"  cially  appoint  for  that  purpose,  to  take  and  subscribe  for  Shares  in  the  Cap  tal 
"  Stock  of  any  Railroad  Co.npany  or  Companies,  now  or  hereafter  to  be  incorpo- 
'*  rated  for  the  construction  of  any  Railway  or  Railways,  running  th<-oogh  the  said 
"  Counties  respectively,  to  an  amount  not  rzccedin^  one  hundred  thousand  pounds 
"  currency,  for  each  iMunici|jality,  and  to  authorize  the  neces-ary  fund»  for  the 
"  payment  of  the  Haid  stock  to  be  borrowed  upon  the  cre.lit  of  their  Municipality^ 
"  and  to  provide  for  and  impose  a  special  rate  and  a^essinenl  over  and  above  any 
"  rate  and  assess'itent,  which  such  Council  is  now  by  law  authoiized  to  make 
*'  I  pon  the  rateable  property  within  such  Municipality,  for  such  «urn  or  suots  of 
"  money  as  may  be  necessary  to  meet  the  interest  annually  upon  any  money 
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The  grounds  upon  which  the  motion  was  founded,  are  in 
substance  as  follows  : 

Because  the  petition  in  appeal,  notice  and  bail-bond  filed 
in  the  cause,  were  served  upon  a  legal  holiday,  made  such  by 
Proclamation  of  the  Governor  General,  and  that  such  service 
is  therefore  null  and  void. 

Because  no  copy  of  the  petition  in  appeal,  with  the  notice 
of  the  time  at  which  it  was  to  be  presented  to  the  Superior 
Court,  was  legally  served  on  the  adverse  party  personally  or 
at  his  domicile,  or  on  his  Attorney  ad  Utent^  within  twenty- 
five  days  from  the  rendering  of  the  judgment  appealed  from. 

Because  the  Appellant  did  not,  within  the  same  delay  of 
twenty-five  days  after  the  rendering  of  the  judgment  appealed 

from,  cause  a  copy  of  the  said  petition  and  notice  to  be  served 

'I 

"  which  thev  may  borrow  for  the  payment  of  the  said  shares  in  the  said  Cafiita 
"  Stock,  and  also  to  establiiih  a  Sinking  Fund  to  (vovide  for  the  liquidation  ot  the 
*'  ca|4Ul  of  the  monry  which  may  be  «o  borrowed  by  their  Munici|iaiiiy." 

Section  11.  Provided  always,  snd  be  it  enacted,  "  That  no  By-law  shall  be 
'*  pa«sed  by  either  of  the  said  Councils  authorizing  «uch  subscription  a>  aforesaid, 
'^  until  after  it  shall  have  been  approved  by  &  majortiy  of  the  qualified  electors  uf 
**fach  Cootity."    The  mode  of  approval  is  then  provided  for. 

Section  111.  enacts:  ''That  it  f^h-itlnot  be  lawf  1  to  adopt  any  of  the  proci>e'Ungt 
above  refêrnd  t*},  unless  there  ^hall  have  b«^en  made  within  the  live  years  neit 
preceding,  by  the  assessor  or  other  pioper  persons,  a  valuation  of  the  rateable  imino» 
veable  property  of  theinh  ibitnnts  of  the  municipality." 

Section  IV.  And  be  it  enacted,  **'J'hat  so  soiin  as  a  By-law  shall  have  been 
"parsed  by  the  Cnuncil  of  either  of  the  said  municipalités  a»  mentioned  in  the 
"  foregoing  sections,  the  Mayor,  or  other  person  thereby  aulhurized  may,  on  behalf 
"  of  such  muniiipa'ity,  sultt^crilie,  &c.'' 

Section  V.  Certificate  of  Secretary  to  have  the  effect  of  By-law,  ia  certain 
caret. 

Secti«)n  VI  And  be  it  enacted,  "  That  a  rpeciol  rate  and  assessment  thaUt 
**  wuier  the  aiithorUy  oftvery  By-law  to  be  passed  as  aforfsaid,  be  raised,  levied  and 

'*  coilfcted  annually  and  shall  be  in  amount  sufficif  nt  to  pay  the  interest 

'<  annually  of  the  iN>nd«  or  debentures  is«ued  by  the  muni^'ipality  under  this  Aot, 
"  and  at  least  two  per  cent  additional  on  the  entire  amount  of  the  capital  of  the 
'*  aaid  bonds  or  debentures  in  each  year,  after  deduction  of  all  charges  and  ex- 
*'  penses,  for  the  purpose  of  esiabliahing  a  sluking  fund  to  redeem  the  capital  of 
"  the  said  bonds  or  debentures." 

Section  VII.  Provides  mode  of  levying  monies  by  execution. 

Section  Vltl.  And  be  it  enacted,  "  That.no  such  By-law  of  either  of  said 
"  muniripalities,  as  is  mentioned  in  the  first  Section  of  this  Act,  shall  be  refiealed, 
"  until  the  said  debt  and  interest  shall  have  been  entirely  paid,  cancelled  and  dis* 
'*  charged,  and  any  proceeduigs  for  the  repeal  of  any  such  By  law,  until  the  com- 
"  plete  payment  of  such  debt  akall  have  been  made,  shall  be  absolutely  null  and 
'•  void.'^ 
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upon  the  clerk  in  whose  office  and  custody  the  record    ap- 
pealed from  remained. 

Because  the  paper  writing  purporting  to  be  a  copy  of  the 
said  petition,  and  a  copy  of  the  said  notice,  and  each  of  them, 
bore  date  previous  to,  and  before  the  rendering  of  the  judg- 
ment appealed  from. 

It  was  contended  in  shewing  cause  against  the  motion, 
that  the  delay  of  twenty-five  days  having  expired  on  a 
holiday,  the  service  was  legally  effected  on  the  day  follow- 
ing, according  to  the  provisions  of  the  12  Vict.  c.  57,  s.  90. 

That  the  holiday  in  question  was  a  holiday  appointed  by 
proclamation  of  the  Governor  as  a  day  of  fast  and  humiliation 
in  consequence  of  the  war,  and  could  not  therefore  have  been 
foreseen.  That  no  less  than  three  services  had  been  made 
in  the  present  case.  The  first  had  been  made  on  the  day 
preceding  the  holiday,  but  by  the  error  of  the  bailiff  the  original 
petition  and  notice  had  been  left  with  the  Respondent's 
attorney,  who,  on  the  same  day,  after  the  error  was  discovered, 
refused  to  return  them  ;  that  a  second  service  was  effected 
upon  the  same  party  on  the  holiday,  and  as  further  precau- 
tion, another  copy  of  the  petition  and  notice  were  served 
upon  him  the  day  after  the  holiday. 

That  the  erroneous  date  at  the  bottom  of  the  petition  and 
notice  was  not  a  valid  objection,  as  the  judgment  appealed 
from  was  described  in  the  body  of  the  petition  and  notice, 
and  that  even  if  there  had  been  no  date  at  all  it'  would  not 
have  affected  the  validity  of  the  service  ;  (1)  and  that  not- 
withstanding the  error,  the  return  of  the  bailiff  established 
that  the  service  was  effected  subsequently  to  the  rendering  of 
the  judgment  appealed  from. 

(1)  No  1191,  Têlu  V8,  Martm,  Superior  Court^  Judgment  rendered  the  19th 
April,  1853. 
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That  as  to  thé  objection  that  no  service  had  been  made  upon 
the  clerk  of  the  Court,  the  only  object  of  such  a  formality 
being  to  compe^l  him  to  produce  the  record,  and  inasmuch  as 
the  clerk  had  produced  the  record,  the  objection  could  not  be 
maintained. 

Judgment  : — ^The  Court  having  seen  and  examined  &c. 
Considering  that  as  the  twenty-fifth  day,  from  the  day  of  the 
rendering  of  the  judgment  complained  of  by  the  Appellant, 
was  a  holiday,  the  service  of  the  copy  of  the  petition  and  of 
the  notice,  mentioned  in  the  said  rule,  could  legally  be  made 
on  the  twenty-sixth  day  from  the  day  of  the  rendering  of  the 
said  judgment,  and  seeing  that  the  service  of  the  said  copy 
of  petition,  and  of  the  said  notice,  was  made  on  the  said 
twenty-sixth  day  from  the  day  of  the  rendering  of  the  said 
judgment,  and  that  the  said  Respondent  hath  not  shewn  any 
sufficient  cause  for  the  rejection  of  the  said  appeal, — it  is  in 
consequence  ordered  that  the  said  rule  of  the  said  Respondent 
be,  and  the  same  is  hereby  discharged. 

Jones,  for  Appellant. 
Austin,  for  Respondent. 


SUPERIOR  COURT.— MONTREAL. 

Before  Smith,  Yanfelson  and  Mondelet,  Justices. 

(  Dubois, Plaintiffs 

No.  510.  }  vs. 

(Dubois, DefendatU. 

HfM  :— That  notiee  of  motion  recdv-  I      Jugé  :•— Gtii*avit  de  motion  donné  à 
ed  by  one  of  iwo  Attorneys,  after  the  |  Pun  de  deux  Procureurs  aseociés,  Tauire 
elevatUtii  of  fi,  previous  partner  to  the    ayant  été  promu  au  Banc  eat  suffiaanU 
Beach  is  sufficient.  | 

Judgment  rendered  the  27th  March,  1855. 

On  the  notice  of  motion  for  Peremption  cPInstance^  was 
"written  "  Reçu  avis  sauf  objection  résultant  de  ce  que  depuis 
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"  les  derniers  procédés  l'un  des  procureurs  du  demandenr  a 
"  été  nommé  Juge-en-Chef  de  la  Cour  du  Banc  de  la  Reine," 
notice  held  sufficient,  and  action  dismissed. 

Behthelot,  for  Plaintiff. 

Cherrier  and  Dorion,  for  Defendant. 


^^^^£f  a'ppeÎ^*^^'   \  DISTRICT  DE  MONTREAL. 

Présents  :  Sir  L.   H.    LaFontaine,   Bart.,    Juge-en-Chef ,  - 
Ayi.wix,   Duval  et   Caron,  Juges. 

C  Mercure, Appelant, 

]  ®^ 

(  Laframboise,  et  cU •  •  •  •  •  Intimés, 


Ju^é: — 1.  dn'i!  y  a  lieu  à  la  con- 
trainte par  corps  par  Capias  ad  Sothfa 
dtndum  pour  n*fns   tics  jwrtis,   par  un 
déhilfur,  à   rhiii»»sier  chargé  d'un  bref 
d'ezécution  co  tre  lui. 

2.  Que  dan«  réopère  la  prouve  résul- 
tant des  ra:r)orts  de  l'hui^siiT  rhnrgé 
d'exécuter  est  suffis inte  pour  justifit-r  .a 
contrainte. 

3.  CluM  y  a  droit  d'apjiel  du  jugement 
ordonnant  la  contrainte  par  corpa  dans 
ce  ca*,  d«'  môme  quo  de  tout  autre  jug«»« 
ment  dont  l'appel  t&t  accordé   par  la  lui. 


Hold  : — 1 .  That  a  amlrtdntt  par  corps 
Ity  Capias  ad  SfUufaciendum  may  issue, 
affainisl  a  debtor  refu»inf  to  open  his 
doors  to  the  bailiflT  charged  with  a  writ 
of  ezerutiun  against  him. 

2.  Thnt  in  the  case  submitted  the  re- 
turn» of  the  bailiff  ai-e  sufficiont  proof  to 
justify  the  isssuing  of  such  Capias, 

3.  That  an  appeal  lies  fiom  the  judg- 
ment awarding  *\xv\i€OHlraiiUe  par  corps, 
ill  like  manner  as  from  any  other  judg- 
•  lient  whereof  an  appeal  is  granted  by 
law. 


Jugement  rendu  le  12  Mars,  1855. 

Cet  appel  mettait  en  question  le  droit  de  contrainte  par 
corps  contre  un  débiteur,  pour  refus  des  portes  à  Phuissier 
cliargé  d'un  Bref  d'exécution  contre  lui. 

Les  Intimés  ayant  obtenu  en  la  Cour  de  Circuit  de  Mont- 
réal, le  31  Décembre,  1850,  jugement  contre  l'Appelant  pour 
£22  17  2.J,  outre  les  intérêts  et  frais  de  poursuite,  obtinrent 
un  Bref  d'exécution  contre  l'Appelant  pour  en  effectuer  le 
recouvrement.  L'Huissier  chargé  de  ce  Bref  fit  un  premier 
rapport  dont  suit  la  teneur  : 
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"Je,  Dominique  Dupont,  un  des  huissiers  jurés  de  la  Cour 
Supérieure  du  Bas  Canada,  dans  et  pour  le  District  de  Mont- 
réal, certifie,  que  le  24e  jour  de  Février,  1851,  à  deux  heures 
de  l'après-midi,  je  me  suis  transporté  au  domicile  du  Défen- 
deur en  cette  cause,  étant  accompagné  de  mes  recors  soussignés, 
Louis  Guérin,  huissier,  résidant  en  la  Cité  de  Montréal,  et 
Edouard  Porteous,  gentilhomme,  du  même  lieu,  pour  mettre 
à  exécution  un  warrant  de  fieri  faciaSj  contre  les  meubles, 
émané  en  cette  cause  contre  le  dit  Défendeur,  et  que  là  étant, 
j'ai  frappé  à  sa  porte  à  différentes  reprises,  et  j'ai  sonné  la 
cloche  de  l'entrée  par  plusieurs  fois,  et  le  dit  Défendeur  du 
haut  de  sa  fenêtre  s'est  refusé  de  nous  ouvrir  ses  portes  après 
l'avoir  requis  de  le  faire,  et  même  avoir  dit  à  un  de  mes  recors 
qu'il  ne  nous  ouvrirait  point,  qu'on  vint  à  prendre  les  formalités 
qu'ils  nous  plairaient  de  prendre  pour  nous  les  faire  ouvrir, 
et  qu'en  conséquence  il  m'a  été  impossible  de  procéder  à  la 
saisie.  C'est  pourquoi,  j'ai  dressé  lé  présent  retour  pour  servir 
et  valoir  ce  que  de  droit.     Montréal,  24  Février,  1861. 

(Signé)  D.  DUPONT,  H.  C.  S. 

(Signé)    Loj,.0™™,    |r.^^ 


Le  lendemain  25  Février,  1851,  l'huissier  fit  un  second 
rapport  dans  les  termes  suivants  : 

"  Je,  Dominique  Dupont,  un  des  huissiers  jurés  de  la  Cour 
Supérieure  du  Bas  Canada,  dans  et  pour  le  District  de  Mont- 
réal, certifie,  que  le  25e  jour  de  Février,  1851,  à  quatre  heures 
de  l'après-midi,  je  me  suis  transporté  au  domicile  du  Défen- 
deur en  cette  cause,  en  la  Cité  de  Montréal,  étant  accompagné 
de  mes  recors  soussignés,  Emilan  Mackay,  huissier,  et 
Edouard  Porteous,  gentilhomme,  tous  deux  de  la  Cité  de 
Montréal,  dit  District,  pour  mettre  à  exécution  un  warrant  de 
fieri  facias^  contre  les  meubles,  émané  en  cette  cause  contre 
le  dit  Défendeur,  et  étant  arrivé  à  la  porte  du  domicile  du  dit 
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Défendeur,  nous  l'avons  trouvé  sortant  de  sa  maison,  et  alors 
je  lui  ai  dit,  en  présence  de  mes  recors  soussignés,  que  j'avais 
en  mains  un  warrant  de  fieri  facias^  contre  les  meubles, 
émané  contre  lui,  et  qu'en  conséquence  il  vînt  à  m^ouvrir 
ses  portes  pour  le  mettre  à  exécution  ;  le  dit  Défendeur  m'a 
fait  réponse,  après  l'avoir  sommé  au  nom  de  la  loi  de  me  les 
ouvrir,  qu'il  n'ouvrirait  pas,  et  alors  je  lui  ai  dit  que  j'ai- 
lais  prendre  les  formalités  de  droit,  il  dit  que  je  pouvais 
prendre  les  formalités  qu'il  mf  plairait  de  prendre,  que 
quant  à  lui  il  ne  consentirait  point  à  me  les  ouvrir.  C'est 
pourquoi  j'ai  dressé  le  présent  retour  pour  servir  et  valoir  ce 
que  de  droit.    Montréal,  25  Février,  1851. 

(Signé)        D.  DUPONT,  H.  C.  S. 
(Signé)     Emilan  Mackay,  /  o      _ 
E.  PoKTEors.  s  ^^^^"• 

Le  28  Février  les  Intimés  obtiennent  la  règle  Nisi  sui- 
vante : 

"  It  is  ordered  on  motion  of  Mr.  Lafrenaye,  of  Counsel  for 
the  said  Plaintiffs,  that  inasmuch  as  it  appears  by  the  return 
of  Dominique  Dupont,  one  of  the  swom  bailiffs  of  the  Supe- 
rior Court,  for  the  District  of  Montreal,  to  the  writ  of  Fieri 
Facias  de  Bonis  in  this  cause  issued,  against  the  goods  and 
chattels  of  the  said  Defendant,  that  on  the  24th  day  of  Febru- 
ary instant,  at  the  hour  of  two  of  the  clock  in  tlie  aftemoon, 
the  said  bailiff  then  and  there  charged  with  the  execution  of 
the  said  writ,  proceeded  to  the  domicile  of  the  said  Defendant, 
in  the  City  of  Montreal,  according  to  law,  to  put  in  execution 
the  said  writ,  and  to  seize  and  take  in  eicectrtion,  by  virtue  of 
the  said  writ,  the  goods  and  chattels  of  the  said  Defendant, 
where  being  and  finding  the  doors  of  the  said  ilomicile  locked, 
in  Older  to  prevent  admission  thereto,  he  the  said  bailiff  de- 
manded of  the  said  Defendant  to  open  the  doors  of  his  said 
domicile,  and  to  permit  him  the  said  bailiff  to  enter  therein 
in  order  to  effect  the  sebmre  of  the  said  goods,  but  could  not 
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effect  the  seizure  of  the  same,  and  was  prevented  and  stopped 
fipm  so  doing,  and  was  then  and  there  opposed  from  so  doing 
by  the  said  Defendant  himself  in  person,  who  then  and  there 
positively  refused  to  open  his  doors,  and  by  then  and  there 
shutting  up  his  house,  and  who  then  and  there  persisted  in 
his  said  refusal  ;  and  that  afterwards  to  wit  :  on  the  25th  day 
of  February  instant,  at  the  hour  of  four  of  the  clock  in  the 
afternoon,  the  said  bailiff  charged  with  the  execution  of  the 
said  writ,  again  proceeded  to  the  said  domicile  for  the  pur- 
pose of  seizing  and  taking  in  execution  the  goods  and  chat- 
tels of  the  said  Defendant,  but  could  not  effect  the  seizure 
of  the  same,  and  was  then  and  there  prevented  from  so  doing 
by  the  said  Defendant  himself  in  person,  who  then  and  there 
opposed  the  seizure  thereof  by  shutting  up  bis  house,  and 
refusing  admittance  thereto  to  the  said  bailiff,  and  did  then 
and  there  refuse  to  open  his  door,  although  repeatedly 
requested  so  to  do,  as  the  whole  more  fully  appears  by  the 
said  return  : — an  execution  do  go  against  the  person  of  the 
said  Defendant  to  be  taken  and  detained  in  prison,  to  wit  : 
io  the  common  gaol  of  this  District  of  Montreal,  until  he 
satisfies  the  judgment  in  this  cause  rendered,  in  principal 
interest  and  costs  of  these  presents,  unless  cause  to  the  con- 
trary be  by  him  shewn  on  the  twenty  fourth  day  of  March 
next,  at  ten  of  the  clock  in  the  forenoon,  sitting  the  Court." 

Le  24  Mars.  l'Appelant  comparut  par  procureur,  et  la  cause 
fut  remise  au  26  pour  audition  sur  la  règle.  Le  26  les*  par- 
ties furent  entendues  sur  la  règle,  et  le  31  Mars  intervint  le 

jugement  qui  suit  : 

•  ■ 

"  The  Court  having  heard  the  parties  by  their  Counsel 
upon  the  rule  obtained  by  the  Plaiutiffs  against  the  Defendant, 
on  the  28th  day  of  February,  1861,  having  examined  the  pro- 
ceedings, and  having  deliberated  thereon,  considering  that 
the  Defendant  has  not  shewn  sufficient  and  valid  cause  why 
the  ccmclusions  of  the  said  rule  should  not  be  granted,  doth 


172 

declare  the  said  rule  absolute,  and  in  consequence  doth  order 
that  a  writ  o[  contrainte  par  corpSy  do  issue  against  the  person 
of  the  Defendant,  to  be  taken  and  him  detained  in  the  common 
gaol  of  the  District  of  Montreal,  until  he,  the  said  Defendant» 
shall  have  satisfied  the  judgment  in  this  cause  rendered,  in 
principal  interest  and  costs,  and  the  costs  of  the  said  rule  to 
which  the  said  Defendant  is  hereby  condemned. 

Mercure  se  pourvut  contre  ce  jugement  devant  la  Cour  Supé- 
rieure à  Montréal, qui,  le  17  Juin,  1851,  prononça  comme  suit  : 

The  Court  having  heard  the  parties  by  their  Counsel  upon 
the  merits  of  the  appeal  in  this  cause,  h^iVing  examined  the 
Record  and  proceedings  in  this  cause,  and  having  deliberated, 
considering  that  by  law  no  right  of  appeal  is  created,  or  sub- 
sists, from  a  judgment  of  a  Circuit  Court,  awarding  execution 
against  the  person  of  the  Appellant  for  having  opposed  the 
seizure  and  taking  in  execution  of  his  goods  and  chattels,  by 
shutting  his  doors,  doth  dismiss  the  said  appeal,  but  without 
costs.  (Mr.  Justice  Day,  dissenting.) 

Mercure  en  appela  enfin  à  la  Cour  du  Banc  de  la  Reine. 
Les  raisons  par  lui  données  contre  le  jugement  de  la  Cour 
de  Circuit  sont  :  lo.  Que  le  jugement  a  été  rendu  sans  en- 
quête, de  manière  à  le  mettre  en  état  par  des  transquestions» 
de  repousser  les  imputations  faites  contre  lui  ;  2o.  Qu'il  n'y 
a  pas  de  preuve  légale  suffisante  pour  appuyer  la  sentence 
portée  contre  lui  ;  3o.  Que  le  jugement  ne  contient  pas  la 
mention  de  la  somme  fixe  qu'aura  à  payer  l'Appelant;  4o 
Que  la  règle  a  été  émanée  sans  avis  préalable  à  lui  donné  ; 
5o.  Qu'il  ne  pouvait  être  emprisonné  pour  dette,  sous  la  12e 
Vie.  c.  42.  Et  quant  au  jugement  de  la  Cour  Supérieure, 
l'Appelant  en  demandait  l'annulation,  le  jugement  de  la 
Cour  de  Circuit  étant  susceptible  d'appel,  et  aucune  dispo- 
sition législative  ne  le  privant  de  ce  recours.  (I) 

(1)  Aatorité*  citées  |iar  l'Appelant  :  12me  Vie.  c.  42,  vecs.  1  et  15:-— I8me  Via 
c.  12: — Rauell  tb.  Wright,  jugée  à  Montréal. 
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Les  iiitimés  soutinrent  le  bien  jugé,  tant  de  la  Cour  do 
Circuit  que  de  la  Cour  Supérieure.  (1) 

Sir  L.  H.  Lafontatne,  Baronet,  Juge-en-Chef  :  La  ques- 
tion soulevée  et  traitée  par  les  parties  comme  étant  la  prin- 
cipale question  en  cette  instance,  est  celle  de  savpir  si  la 
contrainte  par  corps  que  la  37e  section  de  l'ordonnance  de 
1785,  permettait  de  faire  émaner  contre  un  débiteur,  dans 
les  cas  prévus  par  cette  section,  a  été  abolie  par  l'acte  provin- 
cial de  1849.  (2) 

Cette  section  de  l'Ordonnance  porte  que  ^^ans  tous  procès, 
"  tant  ceux  au-dessus  qu'au-dessous  de  £10  sterling,  où  le 
"  Défendeur  divertirait  ou  séquestrerait  ses  meubles  ;  ou,  que, 
"  par  violence,  ou  en  fermant  sa  maison,  son  magasin,  ou 
''  boutique,  il  s'oppose  à  la  saisie  de  ses  effets  ;  dans  tous 
"  tels  cas  (3)  il  sera  décerné  contre  lui  une  prise  de  corps,  et 
"  il  sera  appréhendé  et  détenu  en  prison  jusqu'à  ce  qu'il  ait 
"  satisfait  au  jugement." 

Dans  Pacte  de  1849,  intitulé  :  "  Acte  pour  abolir  Pemprir 
mmnement  pour  dette^  et  punir  les  AkhiX/àxxtB  frauduleux  dans 
le  Bas  Canada,  et  pour  d'autres  objets,"  il  est  dit  à  la  fin  de 
la  1ère  section  :  ^^  Aucun  Writ  de  Capias  ad  Satisfaciendum^ 
"  ou  autre  exécution  contre  la  personne,  ne  sera  décerné  ni 
'^  accordé  après  la  passation  de  cet  acte."  De  ces  mots.  Mer- 
cure, l'Appelant,  argue  l'abrogation  de  la  S7e  section  de  l'or- 
donnance 1785. 

Il  me  semble  que  le  titre  et  le  préambule  seuls  du  statut  de 
1849,  sans  considérer  pour  le  moment  les  autres  parties  de 
de  cette  loi,   annoncent  clairement  que  l'emprisonnement, 

(I)  Autorités  de»  Intimés:  'îugy  vs.  Kerr,  jugée  à  Ctuébei*  : — Diok-rson  ▼»• 
Pleicher.  Stuart's  Report,  pp.  276,  -^88  :— I2me  Vie.  c.38,  sics.  64,  53:— Jouss^, 
OrJ.de  1667,  Art  5,  Tit.  33  :— Heath  vs.  Drolel,  No.  387,  ju^ée  le  17  Mai, 
184S:— Lebœuf  vs.  McCulloch,  jugée  en  1851,  à  auébec 

(«)  12  Vie.  c.  42. 

(3)  Lm  motB,  "  on  due  proof  thereof/'  dans  l'aoglais,  sont  omis  dans  le  françai'. 
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dont  Pexemption,  pleine  et  entière  pour  certaines  personnes, 
dans  tous  les  cas  de  dette  ou  autre  cause  d'action  civile,  (sauf 
Pexception  apportée  parla  16e  section  du  statut)  et  pour 
d*autres,  soumise  à  certaines  conditions,  fait  l'objet  de  la  loi, 
n'est  autre  que  l'emprisonnement  pour  dette  proprement  dit  ; 
c'est-à-dire,  ce  droit  du  créancier,  dans  certaines  conditions 
voulues,  et  sans  que  son  débiteur  se  soit  rendu  coupable  de 
résistance  à  exécution  de  jugement  sur  ses  biens,  d'arrêter  et 
emprisonner  ce  même  débiteur,  comme  moyen  d'assurer, 
autant  que  possible,  le  paiement  de  sa  créance,  droit  inhérent 
en  quelque  sorte  à  la  nature  de  cette  créance,  et  coexistant 
avec  elle,  en  vertu,  selon  le  langage  du  préambule  du  statut 
de  1849,  "  des  lois  réglant  les  relations  entre  les  débiteurs  et 
les  créanciers  ;"  lois  dont  "  il  est  désirable  d'adoucir  la 
rigueur,"  suivant  le  même  langage,  '^  autant  que  le  permettent 
les  intérêts  du  commerce." 

On  peut  ici  remarquer  que  ces  mots  "  intérêts  du  com- 
merce," insérés  au  préambule  comme  l'un  des  motifs  assi- 
gnés à  la  loi,  porteraient  à  penser  que  le  législateur  n'a 
entendu  parler  qne  de  dettes  d'une  nature  commercialej  dettes 
qui  avaient  pour  ainsi  dirt  jusqu'alors  donné  au  créancier  le 
pouvoir  arbitraire  d'arrêter  et  d'emprisonner  son  débiteur. 
Ce  qui  est  bien  propre  à  confirmer  cette  opinion,  c'est  l'excep- 
tion apportée  par  la  lôe  section  du  statut  ;  laquelle  section 
déclare  expressément  que  l'exemption  de  ^'  l'emprisounement 
"  pour  dette,"  décrétée  par  cette  loi ,  "  ne  profitera  pas  aux 
"  tuteurs,  curateurs,  séquestres,  dépositaires,  shérifs,  coroners, 
^^  huissiers,  ou  autres  officiers  ayant  la  charge  de  deniers 
**  publics,  cautions  judiciaires,  débiteurs  du  prix  de  biens  ou 
"  effets  vendus  par  autorité  de  justice  par  licitation,  par  le 
"  shérif,  par  décret  ou  autrement,  ou  de  dommages  résultant 
"  de  torts  personnels." 

Encore,  d'après  le  titre  et  le  préambule  de  celte  loi  de 
1819,   l'exemption  de  "l'emprisonnement  pour  dette,"  ne 
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doit  avQir  lieu  que  "  lorsqu'on  ne  peut  imputer  aucune  fraude 
au  débiteur."  Que  l'on  remarque,  en  outre,  que,  dans  celte 
loi,  il  n'est  fait  aucune  mention  du  débiteur  qui,  enfermant 
sa  maison^  ou  autrement,  s'oppose  à  la  saisie  de  ses  effets, 
dans  le  cas  prévu  par  l'ordonnance  de  1785. 

Ainsi,  de  ce  qui  précède,  il  me  semble  qu'il  faut  néces- 
sairement conclure  que  le  législateur  n'a  pas  voulu,  et  n'a 
pas  même  pu  vouloir,  surtout  d'après  les  motifs  assignés  à  la 
loi,  accorder  le  bénéfice  de  cette  loi  au  débiteur  qui,  comme 
l'Appelant,  enfermant  ses  portes^  et  par  là,  "  s'opposant  à  la 
saisie  de  ses  effets,"  se  rend  coupable,  pour  ainsi  dire,  de 
rebellion  S  justice^  et  exempter  ce  débiteur  d'un  emprisonne- 
ment dont  il  est  devenu  passible,  non  parce  que  cet  empri- 
sonnement est  la  conséquence  nécessaire  des  "  relations" 
que  la  dettç,  dès  son  prigine,  a  fait  naître,  entre  lui  et  son 
créancier)  ^lai9  bien  parce  que  cet  emprisonnement  doit  être 
la  punition  d'un  acte  en  quelque  sorte  criminel  de  la  part  du 
débiteur;  punition  que  la  loi  a  voulu  être  infligée  d'une 
manière  sommaire,  ayant  en  cela  un  double  objet,  d'abord 
celui  d'assurer,  autant  que  possible,  au  créancier  le  paiement 
de  sa  créance,  et  puis  celui  de  maintenir  le  respect  dû  à 
l'administration  de  la  justice.  En  effet,  ne  serait-il  pas 
étrange  que  le  législateur  eût  voulu  entièrement  exempter 
de  l'emprisonnement  le  débiteur  qui  se  rend  coupable, 
àQ  rebellion  à  justice^  tandis  qu'il  aurait  en  même  temps 
continué  d'y  assujettir  celui  à  qui  son  créancier  pourrait 
n'avoir  à  reprocher  que  quelque  fraude,  même  la  plus  petite. 

Il  me  semble  encore  résulter  de  l'esprit  et  de  l'ensemble 
des  dispositions  de  l'acte  de  1849,  qu'elles  n'ont  été  faites 
que  pour  cette  classe  de  débiteurs  contre  lesquels  le  créan- 
cier aurait  procédé  par  Capias  ad  Respondendum^  comme 
ensuite  par  Capias  ad  Satisfaciendum^  classe  à  laquelle  l'Ap- 
pelant ne  se  trouve  pas  appartenir. 
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Le  statut  divise  les  débiteurs  en  trois  classes  : 

La  première  comprend  les  personnes  qui,  par  la  Ire  section, 
sont  entièrement  exemptées  d'arrestation  et  d'emprisonne- 
ment pour  dette,  savoir  les  prêtres  ou  ministres  de  la  religion, 
les  septuagénaires,  les  personnes  du  sexe,  et  encore  toute 
personne  soumise  à  une  action  civile,  dont  la  cause  a  pris  son 
origine  en  pays  étranger,  ou  n'équivaut  pas  à  la  somme  de 
£10. 

La  2e  classe  est  celle  des  personnes  qui  ne  peuvent  en 
aucune  manière  invoquer  les  dispositions  de  la  loi*  de  1849, 
et  qui  continuent  comme  ci-devant,  d'être  soumi^^s  à  l'em- 
prisonnement pour  dette.  Ce  sont  les  personnes  déjà  men- 
tionnées comme  faisant  l'objet  de  la  lôe  section  du  statut. 

Enfin  la  troisième  classe  comprend  les  débiteurs  que  le 
créancier  peut  encore  faire  arrêter  et  emprisonner,  mais  qui, 
en  remplissant  certaines  formalités  et  se  soumettant  à  cer- 
taines conditions,  ont  le  droit  d'être  mis  en  liberté,  soit  en 
donnant  caution  ou  autrement. 

L'Appelant,  qui  n'est  pas  compris  dans  la  première,  non 
plus  que  dans  la  seconde  classe,  peut-il  être  considéré  comme 
appartenant  à  la  troisième  ?  Pour  démontrer  le  négative,  il 
suffit  d'analyser  la  8e  section  du  statut,  qui,  dans  certains 
cas,  où  le  débiteur  aurait  pu  être  sujet,  pour  la  satisfaction 
du  paiement,  à  un  bref  de  Capias  ad  Salisfaciendum,  confor- 
mément aux  lois  en  force  avant  la  passation  du  statut,  donne 
au  créancier  le  droit  de  mettre  ce  débiteur  en  demeure  de 
fournir  un  état  sous  serment  de  ses  biens-meubles  ou  im- 
meubles, et,  à  défaut  de  ce  faire,  d'adopter  contre  lui 
d'autres  procédés  d'une  nature  coercitive,  ou  pénale.  "  Tel 
Défendeur",  porte  la  8e  section,  "  sera,  après  discussion  de 
"  ses  meubles  et  immeubles  apparents,  suivant  le  cours  ordi- 
"  naire  de  la  loi,  tenu,  sous  trente  jours  à  compter  de  la 
"  signification  qui  lui  aurait  été  faite  personnellement  d'une 
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"  copie  certifiée  de  tel  jugement,  etc.,  etc.,"  de  donner  et 
filer  le  susdit  état.  L'Appelant,  il  est  de  toute  évidence, 
ne  peut  pas  tomber  sous  cette  disposition  de  la  loi,  et  son 
créancier  l'invoquerait  inutilement  contre  lui,  puisque  non 
seulement  il  n'y  a  pas  eu  "  discussion  de  ses  meubles  et 
immeubles  apparents,"  mais  que  même  il  s'est  opposé  à  cette 
discussion,  en  fermant  sa  maison.  Avant  le  statut  de  1849, 
l'Appelant  était  sujet  à  un  Capias  ad  satisfaciendum  ;  la  8e 
clause  du  statut  frappe  nommément  les  débiteurs  soumis  à 
cette  procédure  ;  et  cependant  elle  ne  saurait  s'appliquer  à  un 
débiteur  dans  la  situation  de  l'Appelant.  Il  s'ensuit  donc 
que  le  Capias  ad  satisfaciendum^  ou  la  contrainte  par  corps, 
dans  le  cas  prévu  par  la  37e  section  de  l'ordonnance  de 
1785,  n'a  pas  été  atteint  par  la  loi  de  1849,  et  que,  par 
conséquent,  cette  procédure  est  restée  dans  toute  sa  vigueur. 
S'il  ne  devait  pas  en  être  ainsi,  il  faudrait  dire  que  l'exemp- 
tion que  réclame  l'Appelant,  est  une  exemption  absolue,  de 
la  nature  de  celle  accordée  par  la  première  section  du  statut 
à  certaines  personnes  qui  y  sont  spécialement  /lénommées, 
bien  que  l'Appelant  ne  soit  pas  de  ce  nombre.  Il  n'est  pas, 
non  plus,  fait  aucune  mention  expresse  dans  aucune  autre 
partie  du  Statut,  des  débiteurs  qui  sont  dans  la  situation  de 
l'Appelant  Ce  qui  encore,  aux  termes  de  la  onzième  section, 
prouve  que  le  cas  de  l'Appelant  n'est  pas  compris  dans  cette 
loi.  En  effet,  après  avoir  énoncé  que  le  statut  n'a  pas  l'effet 
d'anéantir  les  dettes,  cette  section  porte  :  "  mais  toutes  telles 
**  dettes  continueront  d'être  les  mêmes  à  tous  égards,  excepté 
*'  seulement  que  le  débiteur  ne  sera  pas  sujet  à  être  arrêté 
*'  ou  emprisonné  pour  raison  de  telle  dette  ou  dettes,  s'A  en 
"  est  expressément  exempté  en  vertu  des  dispositions  du  pré- 
"  sent  acte." 

De  plus,  l'acte  de  1849,  ch.'42,  est  de  même  date  que  l'acte 

ch.  38,  relatif  à  la  Cour  Supérieure  et  à  la  Cour  de  Circuit. 

La  64e  section  de  ce  dernier  acte  porte  entre  antres  choses, 

que  "  tous  les  pouvoirs  dont  la  Cour  Supérieure,  ou  les  Juges 

12 
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"  ou  officiers  de  cette  cour,  respectivement,  sont  revêtus,. . .  • 
"  pour  contraindre  par  corps  le  Défendeur,  ou  la  partie  qui 
**  résiste,  ou  qui  essaie  d'éluder  frauduleusement  l'exécution 
*^  d'un  bref  contre  ses  biens  et  effets,  sont  dévolus  à  la  dite 
"  Cour  de  Circuit,  etc.,  etc." 

Cette  disposition  formelle,  dans  laquelle  le  débiteur  qui, 
comme  l'Appelant,  se  rend  coupable  de  rébellion  à  justice, 
est  nommément  compris,  et  le  droit  de  contrainte  par  corps 
contre  lui,  expressément  reconnu  et  maintenu,  fait  bien  voir 
que  le  législateur  par  l'acte,  ch.  42,  qui  ne  fait  aucune  men- 
tion de  cette  classe  de  Défendeurs,  n'a  pas  pu  vouloir  la 
comprendre  dans  ses  dispositions  générales.  L'on  peut 
encore  citer  l'acte  de  1851,  (1)  relatif  à  l'exécution  de 
certains  jugements.  Après  avoir  énoncé,  dans  le  préambule, 
**  qu'il  était  nécessaire  d'établir  un  moyen  plus  efficace  de 
^^  donner  suite  aux  jugements  des  Cours  du  Bas  Canada, 
"  dans  le  cas  de  résistance  à  leur  exécution,"  cet  acte  porte, 
section  3e,  "  que  toute  cour  de  justice  aura  les  mêmes  pou- 
**  voirs,  en  cas  de  résistance  à  ses  ordres,  en  ce  qui  concerne 
**  toute  vente  ou  autre  procédure  incidente,  que  ceux  qui  lui 
^^  sont  maintenant  dévolus  par  les  lois  du  Bas  Canada,  en 
^^  cas  de  résistance  à  une  saisie." 

Il  est  vrai  que  cet  acte,  sanctionné  le  30  Août,  1851,  est 
postérieur  aux  faits  reprochés  à  l'Appelant  ;  mais  il  n'en 
reconnaît  pas  moins  que  la  contrainte  par  corps  pour  résis- 
tance à  une  saisie,  existait  alors,  et  que  par  conséquent,  elle 
n'avait  pas  été  abolie  par  la  loi  de  1849,  ch.  42. 

Enfin,  une  loi  déclaratoire  de  la  présente  session  de  la 
législature,  pour  la  promulgation  de  laquelle  il  n'y  avait, 
dans  mon  opinion,  aucune  nécessité,  ne  permet  plus  d'entre- 
tenir aucun  doute  sur  cette  question.  (2) 

(1)  14  et  15  Vict.ch.  90. 
Ci)  18  Vicch.  i& 
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Il  reste  un  autro  point  à  considérer,  celui  de  savoir  si,  d'un 
jugement  pour  contrainte  par  corps  dans  le  cas  de  la  37e  sec- 
tion de  l'ordonnance   de   1785,  il  peut  y  avoir  appel.  Cette 
question  semble  avoir  été  en  principe  décidée  dans  la  néga- 
tive  par  la   Cour  Supérieure.      Dans   mon   opinion,    cette 
décision  est  erronée.     Je  crois  que  le  droit  d'appel  en  pareil 
cas  a  toujours  été  reconnu  jusqu'ici.     En  outre  l'article  12  du 
titre   34   de   l'ordonnance   de   1667    *'- De  la  décharge  des 
contraintes  par  corps,"  du  moins  en  autant  qu'il  peut  s'appli- 
quer à  l'f  spèce,  n'a  pas  été  abrogé,  que  je  sache,  par  aucune 
de  nos  lois  statutaires.     Or  cet  article  12  donne  à  la  partie  le 
droit  d'appeler  d'une  sentence   portant    condamnation  par 
corps,  appel  qui,  suivant  cet  article,  à  l'effet  de  surseoir  à  la 
contrainte  jusqu'à  ce  qu'il  ait  été  terminé,  si  l'appel   a  été 
signifié  avant  que  les  huissiers  se  soient  saisis  de  la  personne 
du  débiteur.     Il  s'en  suit  donc  qu'aux  termes  de  cet  article 
seul,  sans  même  arguer  de  quelques  autres  dispositions  légis- 
latives. Mercure  avait  le  droit  d'interjeter  appel  de  la   Cour 
de  Circuit  à  Ja  Cour  Supérieure,  et  de  cette  dernière  Cour 
au  présent  tribunal. 

Le  jugement  est  motivé  comme  suit  : 

La  Cour  &c.  lo.  Considérant  que  dans  le  cas  prévu  par  la 
37e  section  de  l'ordonnance  de  1785,  ch.  2,  il  y  alien  de  pro- 
céder contre  un  Défendeur  au  moyen  d'une  contrainte  par 
corps  de  la  nature  d'un  Capias  ad  satisfaciendum. 

2o.  Considérant  qu'il  y  a  preuve  que  le  dit  Félix  Mercure 
s'est  opposé,  en  fermant  sa  maison,  à  la  saisie  de  ses  effets, 
(l'un  des  cas  prévus  par  la  susdite  ordonnance,)  et  que,  par 
conséquent,  le  jugement  de  la  Cour  de  Circuit,  dont  il  a  été 
interjeté  appel  à  la  Cour  Supérieure  siégeant  à  Montréal, 
savoir,  le  jugement  du  28  Février,  1851,  qui  ordonne  qu'un 
writ  de  contrainte  par  corps  émane  contre  la  personne  du  dit 
Mercure  à  l'effet  de  l'appréhender  et  de  le  détenir  en  prison 
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jusqu^à  ce  qu'il  ait  satisfait  au  jugement  ci-^evaat  rendu 
contre  lui  en  cette  cause,  est  un  jugement  bien  fondé. 

So.  Considérant  aussi  que  du  dit  jugement  prononçant 
contre  lui  la  contrainte  par  coq>s,  la  loi  donnait  au  dit  Félix 
Mercure,  le  droit  d'interjeter  appel  à  la  dite  Cour  Supérieure, 
et  que,  par  conséquent,  la  dite  Cour  Supérieure,  en  lui  niant 
ce  droit  d'appel,  et  en  le  déboutant,  pour  ce  motif  seulement, 
par  son  jugement  du  17  Juin  1861,  de  l'appel  par  lui  inter- 
jeté comme  susdit,  a  mal  jugé,  tandis  qu'elle  aurait  dû  sur 
le  dit  appel,  rendre  un  jugement  confirmatif  du  dit  jugement 
de  la  Cour  de  Circuit  :  Infirme  le  dit  jugement  de  la  Cour 
Supérieure  du  17  Juin,  1851  ;  et  cette  cour  procédant  à 
rendre  le  jugement  que,  sur  le  dit  appel,  la  dite  Cour  Supé- 
rieure aurait  dû  rendre,  confirme  le  dit  jugement  de  la  Cour 
de  Circuit  avec  dépens. 

Burroughs,  C.  S.,  Cross  et  Bancroft,  pour  l'Appelant. 

Lafrxnays,  pour  l'Intimé. 


SUPERIOR  COURT.— MONTREAL. 
Before  Dày,  Smith  and  Vanfelson,  Justices. 

!  Ranger,  et  al Plaintiffs, 
vs. 
Chevalier,  et  clI- Defendants. 


H«Icl  :-^That  An  action  of  d&mai^, 
against  several  Defendants  chargc<l  with 
breach  of  contract  lo  convey  a  rah,  can- 
not he  dismissed  on  a  défense  au  finds  en 
droUj  althouffh  by  the  conclusions  it  is 
praved  that  Uie  i3efendants  be  condemn- 
ed jointly  and  severally. 


Jugé  .'-Qu'une  action  en  dommaj^es, 
contre  plusieurs  Défendeurs,  par  laquelle 
il  est  allégué  qu'ils  ont  fait  défaut  de 
remplir  un  marché  pour  le  transport 
d'une  cage,  ne  peut  être  renvoyée  sor 
une  défense  en  dr.  il,  quoique  par  les  con- 
clusions il  soit  demandé  que  les  Défen- 
deurs aoîont  condamnés  solidairement. 


Judgment  rendered  the  28th  February,  1865. 

Action  for  £250  damages  against  Defendants,  all  of  whom 
severed  in  their  defences.  The  declaration  alleged  that  the 
Plaintiffs  hired  "  the  Defendants  "  to  ccmvey  a  raft  of  timber 
from  a  place  on  the  Ottawa  River  to  Quebec,  that  the  Defen- 
dants accepted  the  engagement  and  promised,  for  £6  6s.  per 
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month  {each  not  added)  to  convey  the  raft  to  Quebec. 
And  that  the  Plaintiffs  paid  the  passage  of  the  Defendants  to 
the  place  where  the  raft  lay.  That  the  Defendants  remained 
on  the  raft  only  two  days  when  they  concerted  together  and 
abandoned  it,  then  follows  an  allegation  :  "  That  in  conse- 
"  quence  of  their  said  desertion  from  the  employ  of  the  Plain- 
'^  tiffs,  and  the  violation  of  their  engagement  as  above  men- 
"  tioned  the  Defendants  have  caused  the  Plaintiffs  great 
damage,'^  then  follows  a  detail  of  damage.  Conclusion 
against  the  Defendants,  jointly  and  severally,  for  £250 
damages. 

The  Defendants  severally  pleaded  ^.Défense  au  fonds  en  droit^ 
on  the  ground  that  they  were  not  in  law  responsible  for  the  act 
or  default  of  one  another  ;  that  there  was  no  allegationof  a  joint 
and  several  contract,  or  of  a  contract  by  which  the  De 
fendants  undertook  to  become  so  liable,  and  that  the  Plain- 
tiffs had  not  alleged  any  solidarité  of  the  Defendants  towards 
the  Plaintiffs,  and  that  the  action  did  not  appear  to  be  founded 
on  a  debt,  but  on  an  alleged  breach  of  contract. 

Day,  Justice:  We  see  no  difficulty  in  sustaining  the 
declaration.  It  says  in  effect  to  the  Defendants,  "  you  all 
agreed  to  take  my  raft  to  Quebec,  you  all  failed."  We  do 
not  go  so  far  as  to  say  now,  that  the  Defendants  are  jointly 
and  severally  liable.  The  Plaintiffs  may  not  perhaps  obtain 
a  joint  and  several  condemnation,  but  if  not,  they  have 
merely  asked  too  much,  their  action  cannot  be  dismissed 
on  the  défense  au  fonds  en  droit. 

Judgment  :  Considering  that  the  action  of  the  Plaintiffs 
'•  ought  not  by  reason  of  the  said  answer  in  law,  in  the 
"  nature  of  a  demurrer,  or  of  any  thing  assigned  in  support 
"  thereof,  and  by  law  to  be  dismissed,  doth  dismiss  the 
"  said  answer  in  law  with  costs." 

Laflamks,  R.  for  Plaintiff. 

HuBSRT,  OcriMKTTB  and  Morin,  for  Defendant. 
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SUPERIOR  COU RT.-^ QUEBEC. 

Before  BowEN,  Chief  Justice,  Meredith  and  BADCLinr, 

Justices; 

C  Dinning, Plaintiff j 

No.  272.   <  vs* 

(  Jeffery, Defendant, 


The  Plaintiff*  became  the  gaardtan  of 
a  ves»el  ««'ized  on  the  sto  ks  under  a 
Writ  of  Saisie  Rivendtcation  addre8^cd 
to  the  Sheriff,  it-sued  at  the  instance  of 
the  Deftmiant.  Surnelime  aftei  wards, 
the  vessel  was  launched  by  the  paities  in 
whose  pott8es»ion  the  vessel  was  at  the 
time  of  the  seizure,  without  any  autho* 
rity.  She  lay  in  port  for  fifteen  munthsi, 
and  thereby  suffered  considerable  da 
mage.  She  moreover  alv ay i  remaiutd, 
de  jacto^  in  the  possession  of  the  la»t 
named  parties,  and  the  dUbursemfnUs 
incurred  fur  the  kee|>ing  and  custody  ot 
the  vessel  were  made,  not  by  the  I* Iain- 
tiff,  but  by  a  brother  of  one  of  the  par- 
ties  who  held  fHYSssession  of  the  vessel 

Held  :— That  in  an  action  by  the 
Plaintiff  to  recover  these  disbursements, 
he  had,  under  the  circu  ^stances,  no 
claim  again»t  the  Defendant  at  whooe 
instance  the  seizure  had  been  made. 


Le  Demandeur  devint  le  gardien  d'un 
vai8:'eau  saii^i  sur  ses  chantiers  en  vertu 
d'un  Writ  de  Saisie  Revendication 
adressé  au  Shérif,  émané  à  la  |H>ursuite 
du  Défendeur.  Gluelques  temps  ap'ès 
le  vaisseau  fut  lancé  par  les  parties 
en  la  pt)Sriession  desquelles  il  était 
lors  de  la  saisie,  sans  aucune  autorité, 
Li^  vaisseau  resta  dans  lo  pi>rt  pen- 
dant qumZR  moi»,  et  souffrit  en  consé- 
quence des  dommages  conr  id  érables. 
De  plus  le  vaisseau  resta  toujours,  en 
t'ffet,  en  la  posses)>.ion  des  mèuies  par- 
ties*, et  les  déboursés  encourus  pour  la 
ffarde  du  vaisseau  furent  faiu,  non  par 
w  Demandeur,  mais  par  le  fière  de  Tune 
des  parties  qui  en  était  en  possession. 

Jugé  : — due  dans  une  action  par  le 
Demandeur  pour  recouvrer  ces  débour- 
sés, il  n'avait,  dans  les  ci  (Constances, 
aucun  droit  de  réctan  er  contre  le  Défen- 
deur à  la  poursuite  duquel  le  vaisseau 
avait  été  saisi. 


Judgment  rendered  the  9 th  April,  1856. 

This  was  an  action  instituted  for  the  recovery  of  the  sum 
of  £200,  alleged  to  have  been  expended  by  the  Plaintiff  as 
guardian  of  a  vessel,  seized  at  the  instance  of  the  Defen- 
dant, in  virtue  of  a  writ  of  saisie  revendication  ;  the  vessel 
being  at  the  time  in  the  possession  of  one  John  Shaw  and 
one  Richard  Jeffery. 

The  Plaintifl's  declaration  alleged  that  on  the  19lh  May, 
1849,  a  writ,  of  saisie  revendication  was  issued  out  of  the 
Court  of  Queen's  Bench  for  the  District  of  Quebec,  at  the 
suit  of  the  Defendant,  against  John  Shaw  and  Richard 
Jeffery,  which  writ  was  addressed  to  the  sheriff  of  the  said 
District,  who,  in  virtue  thereof,  seized  and  revendicated 
certain  goods  and  chattels,    and   in   particular   the   vessel 
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called  the  "Agenoria,"  then  being  in  the  hands  and  pos- 
session of  the  said  John  Shaw  and  Richard  Jefiery,  and 
by  the  Defendant  in  the  present  cause  alleged  to  be  his. 
That  the  present  Plaintiff,  Dinning,  was,  on  the  21st  day 
of  May  following,  duly  constituted  and  appointed  guardian 
.  of  the  said  goods  and  chattels,  and  vessel,  and  accepted 
the  charge  ;  and  that  the  same  continued  to  be  and  remain 
in  the  charge  and  custody  of  him,  the  Plaintiff,  as  such 
guardian,  until  the  25th  April,  1850^  when  they  were  deli, 
vered  over  to  the  said  John  Shaw  and  Richard  Jeffery  in 
virtue  of  an  interlocutory  judgment  of  the  Superior  Court. 
That  it  became  necessary  lor  the  guardianship  and  safe 
keeping  thereof;  and  that,  in  fact,  the  Plaintiff  had  paid 
therefor  the  sum  of  £250  currency,  which  sum  was  still 
due  and  owing  to  him  ;  and  that  the  Defendant,  being  the 
party  Plaintiff  and  actor  in  the  Revendication  suit,  was 
liable  to  pay  Dinning  that  sum. 

There  was  a  second  count  for  work  and  labor  done,  and 
materials  provided  for  the  Defendant,  at  the  latter's  request. 

The  declaration  concluded  by  praying  that  the  Defendant 
be  condemned  to  pay  the  Plaintiff  the  said  sum  of  £250. 

The  Defendant  pleaded,  lo.  a  défense  au  fonds  en  fait^ 
and  2o.  by  perpetual  peremptory  exception. 

That  if  the  Plaintiff  in  this  cause  was,  or  had  been  at 
any  time,  constituted  or  appointed  guardian  to  the  goods 
and  chattels  and  vessel  in  the  said  declaration  mentioned, 
he  was  so  constituted  and  appointed,  not  by  the  Defen- 
dant in  the  cause,  but  by  William  Smith  Sewell,  at  the 
time  of  the  alleged  appointment  of  the  said  Plaintiff  as 
guardian.  Sheriff  of  the  District  of  Quebec  ;  and  that  the 
said  appointment  was  so  made  without  the  knowledge,  con- 
sent, or  authority,  and  against  the  will  oi  the  said  Defen- 
dant. 
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Tlial  at  the  time  that  it  was  alleged  in  and  by  the  de- 
claration that  the  Plaintiff  was  ccmstituted  and  appointed 
guardian  of  the  vessel  and  effects  in  the  declaration  men- 
tioned, John  Shaw  and  Richard  Jeffery,  also  therein  men- 
tioned, held,  detained  and  were  in  possession  of  the  said 
vessel  and  effects,  and  so  held,  detained  ancl  possessed  the  ^ 
same  during  the  whole  time  that  the  alleged  guardianship 
of  the  said  Plaintiff  continued  ;  and  that  the  said  vessel 
and  effects  never  were,  at  any  time  since  the  date  of  the 
writ  of  the  Saisie-Revendication  mentioned  in  the  said  decla- 
ration, in  the  possession  of  the  Defendant,  but  had  been  and 
were  in  the  possession  of  the  said  John  Shaw  and  Richard 
Jeffery. 

That  the  said  Plaintiff,  if  at  any  time  he  was  or  had  been 
constituted  and  appointed  guardian  of  the  said  effects,  was 
constituted  and  appointed  as  voluntary  guardian  to  act  with- 
out payment  {gardien  volontaire  sans  gages)  thereto  or  there- 
for ;  and  was  so  constituted  and  appointed  upon  and  at  the 
express  suggestion  and  desire  of  the  said  John  Shaw  and 
Richard  Jeffery. 

That  at  the  time  that  it  is  alleged  in  the  declaration, 
that  the  Plaintiff  was  constituted  and  appointed  guardian 
to  the  said  effects,  the  said  vessel  called  the  "  Agenoria," 
in  the  said  declaration  mentioned,  was  upon  the  stocks  ; 
and  that  the  Plaintiff,  unmindful  of  his  duty  in  this 
respect,  and  in  contempt  of  the  Court,  afterwards,  to  wit  : 
in  the  course  of  the  month  of  July,  one  thousand  eight 
hundred  and  forty-nine,  in  concert  with  the  said  John  Shaw 
and  llichard  Jeffery,  launched  or  allowed  the  said  bark  or 
vessel  to  be  launched  from  the  stocks  aforesaid  into  the  river, 
against  the  will  and  consent,  and  without  the  authority  of  the 
Defendant. 

That  if  the  several  sums  of  money  mentioned  in  the  Plain- 
tifl's  bill  of  particulars  were  expended  by  the  Plaintiff,  the 
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same  were  so  expended  against  the  will  and  consent,  and 
without  the  authority  of  the  Defendant  ;  and  were  expended 
unnecessarily  ;  and  would  never  have  been  incurred  had  the 
Plaintiff  permitted  and  allowed,  as  thereunto  he  was  bound 
and  obliged,  the  said  vessel  to  remain  on  the  stocks  aforesaid. 

That  the  Plaintiff  ought  not  to  be  permitted  to  take  advantage 
of  an  act  performed  by  him  wantonly,  contrary  to  his  duty, 
against  the  will  and  consent  of  the  Defendant,  and  prejudicial 
to  the  interests  of  the  latter,  and  avail  himself  of  such  act  as 
a  means  of  incurring  expense  which  it  was  attempted  to 
impose  upon  the  said  Defendant. 

That  in  consequence  of  the  gross  negligence  of  the  Plain- 
tiff in  this  behalf,  and  in  consequence  of  his  wanton  and 
improper  conduct  as  aforesaid,  in  launching  the  said  vessel, 
the  same  became  and  was  greatly  damaged,  deteriorated 
and  diminished  in  value,  to  wit,  in  the  sum  of  three  thousand 
pounds  of  current  money  of  this  Province. 

That  if  the  several  other  sums  of  money  mentioned  in  the 
said  bill  of  particulars  not  before  particularly  referred 
to,  were  expended  by  the  said  Plaintiff,  the  same  were  so 
expended  unnecessarily,  and  against  the  will  and  consent, 
and  without  the  authority  of  the  Defendant. 

That  no  contract  did  at  any  time  intervene  or  was  entered 
into  between  the  Plaintiff  and  the  Defendant  in  relation  to 
the  matters  and  things  in  the  said  declaration  alleged. 

That  if  the  Plaintiff  did  at  any  time  expend  any  sums  of 
money  in  relation  to  the  guardianship  of  the  effects  mention* 
ed  in  the  said  declaration,  or  did  expend  the  sums  set  forth 
in  the  said  bill  of  particulars,  the  same  were  so  expended 
unnecessarily,  and  without  the  consent  or  knowledge  and 
against  the  will  of  the  Defendant. 
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That  if  the  PlaintiiT  was  at  any  time  gaardian  of  the  said 
effects,  he,  the  t^laintiff,  as  such  gaardian,  conducted  himself 
so  negligently  wantonly  and  improperly,  that  the  said  effects, 
and  more  particularly  the  vessel,  the  "  Agenoria,"  in  the 
declaration  mentioned,  became  and  were  greatly  damaged, 
deteriorated  and  lessened  in  value. 

That  the  Plaintiff  contrary  to  his  duty  as  such  guardian,  in 
concert  with  others,  and  during  the  pending  of  such  alleged 
guardianship,  launched  or  allowed  the  said  vessel  to  be 
launched  from  the  slocks  whereon  she  was  at  the  time  of  the 
alleged  appointment  of  the  Plaintiff  as  such  guardian  ; 
whereby  the  said  vessel  became  and  was  greatly  damaged, 
deteriorated  and  diminished,  to  wit,  to  the  extent  of  three 
thousand  pounds  of  lawful  current  money  of  this  Province. 

To  this  the  Plaintiff  replied  specially  ;  that  after  he  was 
appointed  guardian,  the  vessel  in  question,  the  "  Agenoria," 
being  then  on  the  stocks  became  exposed  to  great  damage 
and  injury  firom  exposure  to  the  sun  and  other  causes,  and 
that  it  became  necessary  for  the  better  safe  keeping  of  the  said 
vessel  that  she  should  be  launched  and  taken  to  some  more 
secure  place  ;  that  the  Plaintiff,  in  accordance  with  his  duty 
as  such  guardian  as  aforesaid,  launched  the  said  ship  and 
removed  her  to  a  place  of  safe  keeping  ;  that  if  the  vessel  had 
been  allowed  to  remain  on  the  stocks  she  would  have  been 
damaged  and  rendered  altogether  valueless. 

The  evidence  established  that  at  the  time  the  vessel  was 
seized  she  was  on  the  stocks,  where  she  remained  ready  for 
launching  until  about  six  weeks  afterwards,  when  she  was 
launched  by  John  Shaw  and  Richard  Jeffery,  neither  the 
Plaintiff  nor  Defendant  in  the  cause  being  present, — That  no 
permission  "lo  launch  had  been  demanded  by  the  Plaintiff, — 
That  the  vessel  was  then  towed  to  one  of  the  wharves  at 
Quebec,  where  she  remained  all  summer  exposed  to  the 
action  of  the  sun  and  weather,  and  was  then  taken  to  winter 
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quarters,  wheie  she  remained  till  August,  1860,  having 
during  the  winter  been  exposed  to  the  action  of  the  ice, 
— ^That  from  these  causes  the  ship  bad  suffered  damage, 
and  had  moreover  been  detained  in  the  port  of  Quebec  for 
fifteen  months  after  being  launched,  the  consequence  of 
which  was  that  she  lost  that  period  on  the  letter  A.  1, — That 
the  vessel  was  to  have  been  classed  at  Lloyds,  and  the  num- 
ber of  years  she  had  to  run  under  her  letter  would  date  from 
the  launching,  and  thus,  bad  the  ship  been  sent  to  England 
after  being  launched,  she  could  have  had  seven  years  to  run 
under  the  letter  A.  1,  whereas,  in  consequence  of  her  detention 
at  Quebec,  she  lost  fifteen  months  of  that  time,  and  could 
only  class  as  a  ship  of  five  years  and  nine  months  under  that 
letter, — That  this  reduced  her  in  value,  thirty  shillings  cur- 
rency per  ton,  and  that  had  the  ship  remained  on  the  stocks 
during  these  fifteen  months,  she  would  have  benefited  by 
seasoning,  and  would  have  classed  for  an  additional  year  at 
Lloyd's,  that  is,  for  eight  years,  and  that  circumstance 
would  have  increased  her  original  \alue,  twenty-five  shillings 
currency  per  ton, — ^That  the  other  damages  caused  the  ship 
in  her  rigging  from  exposure  would  amount,  it  was  sworn, 
to  three  pounds  currency  per  ton, — That  the  ship  could 
have  been  housed  in  on  the.  stocks  at  a  comparatively  trifling 
cost 

It  was  made  a  point  by  the  Plaintiff  that  in  another  case, 
the  present  Defendant  had  sworn  that  the  ship  was  suffering 
injury  from  being  kept  on  the  stocks,  but  the  answer  was  that 
the  Defendant  then  wishea  the  vessel  to  be  sent  to  sea  at  once 
to  realize  the  money  laid^out  and  earn  freight,  not  to  detain 
her  at  Quebec  to  her  great  injury. 

The  Plaintiff  failed  to  establish  that  any  monies  had  been 
expended  by  him  about  the  guardianship  or  keeping  of  the 
ship.  The  moneys  were  advanced  by  Mr.  Samuel  John 
Shaw,  brother  to  John  Shaw,  above  mentioned.     The  Plain- 
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tiff  had  given  a  written  authority  to  expend  monies,  but  the 
order  was  also  given  to  expend,  as  well  under  the  seizure 
mentioned  in  the  declaration,  as  under  a  seizure  of  the  same 
vessel  made  by  a  different  party,  nine  days  previous  to  the 
seizure  of  the  ship  under  the  writ  mentioned  in  the  declara- 
tion. Samuel  John  Shaw  had  obtained  a  kind  of  check, 
(written  by  his  brother  John)  signed  by  the  Plaintiff's  clerk 
for  the  amount  of  the  disbursements,  payable  to  the  Plaintiff's 
order.  This  check  was  not  endorsed,  and  had  never  been 
presented  at  the  Bank.  It  was  established  that  the  ship  had 
always  remained  in  the  possession  of  John  Shaw  and  Richard 
Jeffery  until  they  sent  her  to  sea,  bail  having  been  given  to 
answer  the  action  in  revendication. 

Meredith,  Justice  :  The  Plaintiff  in  this  cause  was  named 
voluntary  guardian  of  a  ship  called  the  "  Agenoria,"  which 
was  seized  on  the  21st  day  of  May,  1849,  imder  a  writ  of  Sat- 
'sie-Revendication^  which  had  issued  from  the  late  Court  of 
Queen's  Bench  for  this  District,  in  a  cause,  wherein  James 
Jeffery,  the  present  Defendant,  was  Plaintiff,  and  Messrs. 
John  Shaw  and  Richard  Jeffery,  were  Defendants. 

The  Plaintiff,  as  having  been  such  gardien  volontaire,  now 
seeks  to  recover  certain  sums  of  money,  disbursed  by  him,  as 
he  alleges,  in  that  capacity.  The  charges  sought  to  be 
recovered,  amount  altogether  to  £241  14  8,  and  may  be 
divided,  into  those  which  relate  to  the  launching  of  the  ship  ; 
and  those  which  relate  to  the  watching  of  the  ship. 

As  to  the  charges  for  launching,  even  if  the  vessel  had 
been  launched  by  the  Plaintiff,  instead  of  having  been 
launched  as  it  was  by  Messrs.  John  Shaw  and  Richard  Jef- 
fery, (the  Defendants  upon  whom  it  was  seized,)  I  do  not  think 
those  charges  should  be  allowed,  as  against  the  present  De- 
fendant. The  guardian  in  my  opinion  had  no  authority  to 
launch  the  ship,  he  should  not  have  attempted  to  move  it  from 
the  stocks,  without  at  least  the  authority  of  the  Sheriff. 
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Moreover,  the  evidence  establishes,  that  as  the  vessel  re- 
mained in  the  port  for  more  than  a  year,  after  the  Plaintiff 
allowed  Shaw  and  Jefiery  to  launch  it,  the  launching  of  the 
vessel  was  more  injurious  than  beneficial  to  the  owner. 
There  is,  it  is  true,  some  conflicting  evidence  ont  hi*  point,  but 
the  weight  of  evidence,  in  my  opinion,  is  decidedly  against 
the  now  Plaintiff,  formerly  the  guardian. 

Thomas  Hamilton  Oliver,  an  experienced  ship  builder, 
who  has  been  examined  by  the  Plaintiff,  gives  important 
evidence  on  this  point,  he  says  :  ^^  The  difference  in  the 
''  value  of  the  ship  from  having  been  in  the  port  of  Quebec  a 
"  year  from  the  time  she  was  launched  until  the  period  of  the 
"  survey,  would  make  her  class  a  year  less,  and  every  sue- 
"  ceeding  year  of  course  in  proportion.  If  the  certificate 
^^  shewed  that  she  had  been  launched  for  two  years,  it  would 
"  take  two  years  off  her  age  ;  the  certificate  shews  the  age  of 
"  the  vessel." 

Question  by  Plaintiff. — "  Would  a  ship  be  deteriorated  in 
"  value  by  remaining  on  the  stocks,  when  ready  for  launching, 
"  for  the  period  of  upwards  of  a  year  to  an  extent  greater 
"  than  the  difference  in  value  occasioned  by  her  having  been 
"  launched  a  year  before  she  was  classed."  Answer — "  No 
^  if  she  had  been  covered  over  on  the  stocks  she  would  have 
"  been  of  greater  value.  The  difference  of  a  year  in  the  rate 
^^  of  a  vessel  would  affect  her  value  to  the  extent  of  ten 
^^  shillings  per  ton.  Cannot  say  what  it  would  take  to  launch 
"  ship,  not  having  dimensions." 

John  James  Sfesbitt,  a  shipbuilder  of  20  years  standing, 
and  who  declares  he  has  built  seventy  ships,  says  :  ^^  Had 
"  the  "  Agenoria"  been  left  on  the  stocks,  covered  in  with 
"  a  shed,  that  is  housed  over,  a  streak  of  plank  taken  out  of 
^^  her  bottom  on  each  side,  her  hatches  left  open,  to  allow  a 
^^  bee  ventilaiion,   the  ship  would  have  increased  in  value 
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'*  thereby,  and  this  increase  would  have  been  veiy  consider* 
**  able."  This  witness  also  swears,  ihat  the  classification  of 
the  vessel  at  Lloyds,  would  date  from  the  time  of  her  being 
launched,  ^'  and  therefore  she  would  have  fifteen  months  less 
to  run  under  her  letter,"  which  he  estimates  as  a  loss  of  30 
shillings  per  ton.  The  evidence  of  these  witnesses,  confirmed 
as  it  is  by  that  of  Messrs.  Daniel  Ross,  William  Lamp  son, 
Alfred  Rudolph  and  John  Dunn,  all  men  of  experience,  and 
competent  to  speak  on  the  subject,  outweighs,  in  my  opinion, 
the  testimony  offered  on  this  point  by  the  Plaintiff.  The 
witnesses  of  the  Plaintiff  seem  to  have  testified,  rather  as  to 
the  ordinary  cases  in  which  ships  when  launched  may  go  to 
sea,  than  as  to  the  extraordinary  case  under  our  considera- 
tion, in  which  the  vessel  had  to  remain  in  port  16  months 
after  it  was  launched.  These  remarks  are  also  applicable 
to  an  affidavit  made  by  the  Defendant,  and  of  which  a  copy 
is  contained  in  Plaintiff's  exhibit  A.  The  object  of  the  De- 
fendant in  making  that  affidavit,  was  evidently  to  have  the 
vessel  launched,  so  that  it  might  go  to  sea,  and  earn  freight  ; 
and  not  to  have  it  launched  merely  to  lie  idle  in  port.  For 
these  reasons,  even  were  there  no  others,  I  would  reject  the 
charges  for  launching. 

There  is  however  a  more  fatal  objection  to  the  Plaintiff's 
claim  than  either  of  those  which  I  have  mentioned  ;  an 
objection  which  extends  to  the  whole  oT  the  claim,  it  is  this, 
that  when  the  disbursements  which  the  guardian  claims  were 
made,  the  vessel  was  not  in  his  possession,  as  it  aught  to 
have  been,  but  on  the  contrary  was  in  the  possession  ot  the 
Defendants,  firom  whom  the  Court  had  ordered  it  to  be  taken. 
In  reality  the  Plaintiff  never  acted  as  guardian.  It  is  indis- 
putable that  John  Shaw  and  Richard  Jeffery,  (the  Defendants 
upon  whom  the  seizure  was  made)  had  full  control  of  the 
**  Agenoria,"  from  the  time  the  seizure  was  effected  until  it  was 
determined.  It  is  proved  that  Mr.  John  Shaw,  or  his  brother, 
paid  the  watchmen  ;  and  John  Shaw  and  Richard  Jeffery 
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launched  the  ship  ;  that  Richard  Jeffery  took  the  ship  to 
Tibbit's  cove  where  it  remained  during  the  summer.  That 
in  the  fall  John  Shaw  was  on  board  when  the  vessel  was 
taken  from  the  Point  Levy  side  to  Black's  booms,  and  that 
during  the  winter  the  vessel  still  continued  under  their  control. 
In  fact,  although  the  writ  of  Saisie-Revendtcatton  which 
issued  at  the  instance  of  the  present  Defendant,  ordered 
the  ship  which  was  of  the  value  of  about  £6000,  to  be  taken 
out  of  the  possession  of  Shaw  and  Jeffery,  yet  the  Plaintiff, 
as  guardian  under  that  writ,  allowed  that  vessel  to  remain  in 
their  possession,  and  they  seem  to  have  done  with  it  what 
they  liked.  In  the  present  case,  it  so  happens,  that  the  derelic- 
tion of  duty  on  the  part  of  the  guardian  has  not  been  attended 
with  any  very  bad  results  ;  but  if  such  conduct,  on  the  part  of 
guardians,  were  tolerated,  it  could  not  fail  to  be  attended  in 
many  cases  with  the  most  injurious  consequences.  We  are 
bound  to  see  that  the  writs  which,  in  pursuance  of  law,  issue 
from  this  Court,  are  strictly  obeyed.  This  was  far  from  being 
done  with  respect  to  the  Writ  of  Saisie-Revendication  in  ques- 
tion. Indeed  the  expenses  now  sought  to  be  recovered,  were 
incurred,  not  by  the  Plaintiff's  obedience  to  the  writ,  but  by 
Mesrs.  Shaw  and  Jeffery,  and  in  consequence  of  the  Plaintiff 
not  having  obeyed  the  writ.  TheDefendant  in  the  present  case 
had  a  plain  legal  right,  under  his  writ  o{  Satsie-RevendicatioUy 
to  cause  the  vessel  in  question  to  be  kept  out  of  the  possession 
of  Messrs.  Shaw  and  Jeffery  so  long  as  it  was  under  seizure. 
If  his  right  in  that  respect  had  been  enforced  ;  he  might  rea- 
sonably be  required  to  pay  the  costs  incident  to  the  enforcing 
of  that  right,  but  it  was  not  enforced  ;  and  therefore,  the 
guardian  can  have  no  such  claim  against  the  person  at  whose 
instance  he  was  appointed,  but  whose  rights  he  wholly  ne- 
glected. We  cannot  maintain  the  present  demand  without 
sanctioning  an  illegal  proceeding,  and  holding  out  a  premium, 
for  desobedience  to  the  writs  of  our  own  Court,  I  therefore 
concur  in  the  judgment  dismissing  the  action. 
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Badoley,  Justice  :  I  do  not  look  so  much  to  the  damage 
occasioned  to  the  vessel  from  launching,  inasmuch  as  it  ap- 
pears by  the  record  that  the  Defendant  was  equally  desirous 
of  launching.  The  Defendant  states  in  a  petition,  of  record 
in  the  case,  that  the  vessel  in  question  was  ready  for  launch- 
ing, and  that  he  was  about  to  launch  her,  therefore  I  do  not 
attach  much  weight  to  this  circumstance. 

The  only  question  which  appears  to  my  mind  to  come 
before  us  is  this, — the  guardian  sues  for  charges  incurred  by 
him  in  the  guardianship  of  the  vessel,  and  there  is  not  one 
title  of  evidence  in  the  case  to  shew  that  he  ever  expended 
one  farthing  upon  her  ;  the  witnesses  produced  to  testify  to 
this  point  are  the  two  brothers  Shaw,  John  Shaw  and  Samuel 
John  Shaw,  and  their  evidence  is  so  contradictory,  that  all 
that  can  be  deduced  from  it  is,  that  the  whole  of  the  monies 
for  the  expenses  of  guardianship  of  the  vessel  in  question 
were  expended  by  one  or  the  other  of  them.  The  action  must 
therefore  be  dismissed. 

Judgment  ;  The  Court  &c.  Considering  that,  at  the  time 
of  the  appointment  of  the  Plaintiff,  and  of  his  acceptance  of 
the  office  of  fccirdien  volontaire^  under  the  writ  of  Revendica- 
cation  issued  at  the  suit  of  the  said  James  Jeffery,to  attach  in 
the  hands  of  John  Shaw  and  Richard  Jefiery,  the  bark  or 
vessel  called  the  ^'  Agenoria,"  and  the  effects  attached  in 
virtue  of  the  said  writ,  as  mentioned  in  the  Plaintiff's  declara- 
tion, the  said  bark  or  vessel,  and  the  said  effects,  were  in  the 
possession  of  the  said  John  Shaw  and  Richard  Jeffery,  who 
continued  thenceforward  to  hold  tlie  same  during  the  period 
of  the  Plaintiff's  alleged  guardianship  of  the  said  bark  or 
vessel  and  effects  ;  and  further  considering  that  the  said 
Plaintiff  hath  not  sufficiently  established  that  he  had  paid  or 
expended  any  sum  of  money  in  and  about  the  guardianship 
and  safe  keeping  of  the  said  bark  or  vessel  and  effects,  doth 
dismiss  the  said  action  with  costs. 

Holt  and  Irvine,  for  Plaintiff. 

Pope,  Thos.  for  Defendant. 
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SUPERIOR    COURT.— QUEBEC. 

Befoie  BowBN,  Chief  Justice,  MomN  and  Babolet, 

Justices. 

(  Danam, é ^mJLppdbmtj 

N(x  1327.  {  and 

(CcyrÉ, Respondent. 


Held:— That  a  mineur  morcAafUÎ  can 
be  sued  and  condemned'  for  debts  con- 
tcacted  ia  the  traoflaciiuaof  hU  butinées, 
without  its  beinflr  necessary  that  a  tutor 
should  he  appoiDtad  to  him,  such  oiinor 
beiog  with  respect  to  such  transactions 
lof  full  age. 


Jugé  a — Qiu'nn  mhiear  marchand  p^ut 
être  poursuivi  et  condamné  pour  les 
dettes  coQlractdee  pac  lui  pour  le  &it  de  soq 
commerce,  eC  sans  qu'il  soit  besoin  de  lui 
faire  muamar  op  tuteur,  tel  mineur  étant 
à  l'égard  de  son  commerce  réputé  ma* 
j0ur. 

Judgment  rendered  the  2nd  May,  1855. 

This  was  an  appeal  Irom  a  judgment  rendered  in  the  Cir- 
cuit Court  for  the  Saguenay  Circuit,  on  the  1st  day  of  March 
1855,  whereby  the  Appellant's  action  was  dismissed. 

The  action  began  by  saisie  arrêt  and  arrêt  simple^  and  was 
brought  for  the  sum  of  £49  18  S  currency,  being  the  amount 
of  the  Respondent's  promissory  note  in  favor  of  the  Appellant, 
and  of  an  account  for  goods,  wares  and  merchandize,  sold 
and  delivered  by  the  Appellant  to  the  Respondent. 

The  Respondent  pleaded  by  perpetual  peremptory  excep- 
tion:— 

That  he  was  at  the  time  of  the  institution  of  the  action, 
and  was  still  a  minor,  and  in  ccmsequence  of  his  minority, 
could  not  be  compelled  to  answer  the  present  aetion.  (1) 

To  this  the  Appellant  replied  specially  : — 

(1)  1  Jousse,  Comm.  sur  I'Ord.  de  1667.  Titre  3,  part  1,  sec  3,  p.  10  :— Ibid, 
Titre  3,  Ait.  3,  p.  2*^:— 1  Argou.  lib.  1,  Cap.  5,  p.  38,  Cap.  8.  p.  63  et  Cap.  9,  p. 
71  :— 1  Coutume  de  Paris,  Art.  S70  :— Potbier.  Traité  dee  PenwDBea,  Titree5  et  6, 
see.  5,  Art  3  :— Mesié.  Traké  des  Minorités,  Cap  %  see.  6,  pp  19,  17  et  18  :-^ 
Ibid,  Cap  9,  sec.  1,  p.  226,  Cap.  10,  sec.  6,  pp.  269  et  970  :— Pothier,  Procédove 
Civile,  Cap.1,  Art.  2,  p.  7  :— Dumoulin,  Part.  1,  Cap.  39,  p.  442 -.-«Cooper  ▼■. 
McDougaU,  Superior  Court,  No.  51,  Judgment  rendefed  31el  Marsh,  1864: — 
Grande  Coutume  de  Feniére,  Art  94,  col  1,  pp.  440^  et  seq. 
IS 
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That  at  the  time  the  Respondent  contracted  the  debt  which 
occasioned  the  suit,  and  also  at  the  period  of  the  institution 
of  the  action,  he,  the  Respondent,  was  a  merchant  and  trader  ; 
and  that  the  promissory  note  given,  and  the  effects  purchased, 
mentioned  in  the  account  upon  which  the  action  was  brought, 
were  for  the  purposes  of  his  trade  and  commerce,  and  the 
debt  contracted  by  him  in  the  course  of  his  business  as  such 
merchant  and  trader  ;  that  by  law,  the  Respondent  being  a 
mineur  marchand  et  commerçant^  was  liable  and  could  be 
sued  for  debts  contracted  in  the  exercise  of  his  business  as 
a  merchant  (1) 

The  Respondent  admitted  the  facts  alleged  in  the  Appel- 
lant's special  answer. — ^That  he  was  indebted  to  the  Appellant 
in  the  sum  sued  for,  that  he  had  contracted  the  debt  for  the 
purposes  of  his  business,  and  that  he  was  a  merchant  and 
trader. 

The  Respondent  produced  his  certificate  of  baptism  in 
support  of  his  plea  oi  minorité. 

Judgment  : 

Considérant  que  par  la  loi  un  mineur  marchand  peut 
contracter  et  s'obliger  pour  le  fait  de  son  commerce,  et  est 
réputé  majeur  à  cet  égard,  sans  qu'il  puisse  être  restitué 
sous  prétexte  de  minorité.  La  cour,  en  conséquence,  renverse 
le  jugement  rendu  en  cette  cause  en  la  Cour  de  Circuit 
pour  le  Circuit  de  Saguenay,  en  date  du  premier  jour  de 
Mars,  mil  huit  cent  cinquante-cinq,  et  condamne  le  dit  Inti- 
mé à  payer  au  Demandeur,  Appelant,  la  somme  de  quarante- 

(l)  2  Re|i.de  Gajot,  Tbo.  Marchand,  p.  274  : — Idem,  vbo.  Mineary  p.  528  : — 
9  Yàtm  vbo.  Judgmaot.  p.  S32  : — 2  Fer.  Oie  de  Droit,  vbo.  Mineur-Nigociant, 
J0.  231  et23*i:^l  Rogue,  Jarûpnidenoe  Con.  pp.  21  239  et  240:— Jou^m 
^mm.  enr  TOrd.  1669  ei  1673,  pp.  199,  200,  201  et  202  :— 1  Savary,  Parfait 
Négociant,  pa  266, 267, 268, 269  et  270  :->l  Bonûor,  Confl  p.  1 11  :— 2  Boroier» 
Conf.  ppi  457,  466,  467  et  468:— 4  Brillon,  vbo.  Marchand  Mineur,  pp.  202  et 
903  :— Idem,  vbo.  Mineur,  p.  373:— Practiden  des  Jugn  Consula,  pp.  IT  18,  19, 
90  et  21  :— Merlin,  Rëpeit<Mre,  vbo.  Mineur,  p.  226  :-^2  Revue,  p.  78,  Black  tb. 
fiMOD,  Reptttedtnthe  Aoalytkaliadtx* 
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cinq  louis  huit  chelins  et  trois  deniers  courant,  pour  balcmce 
de  marchandises  à  lui  vendues  et  livrées  par  le  dit  Appelant, 
et  pour  le  montant  du  billet  promissoire  ii:entionné  dans  la- 
déclaration  en  cette  cause,  avec  intérêt  depuis  la.  demande 
judiciaire,— et  quant  à  Parrèt  simple  et  la  saisie-arrêt,  la 
cour  les  déclare  bonnes  et  valables  et  le  tiers-saisie  est 
ordonné  de  vuiderses  mains  en  celles  du  Demandeur,  le  tout 
avec  dépens  contre  l'Intimé»  tant  de  cette  cour  que  de  la 
Cour  de  Circuit. — ^Ordonne  que  le  record  soit  transmis  à  la 
Cour  de  Circuit. 

Casavlt  and  Lanolois,  for  Appellant. 
Oliya,  for  Respondent. 

SUPERIOR  COURT.— QUEBEC. 

Before  Bowjen,  Chief-Justice,  Msrbdith  and  Moniir, 

Justices. 

C  Laino,  a  al. Plaintifs j 

No.  1426.  <  vs. 

i  B  RS8LER, Defendant. 


Held  :-«Tliat  an  affidavit  for  a  Writ 
of  Saisie  Arrèl  smpU  m  which  it  it 
alleged,  '*  that  Deponent  if  credibly  in 
"  Ibnned,  hath  every  reaion  to  believe, 
"  and  dtjth  verily  in  hie  conecience  believe 
**  that  the  Defendant  hath  accreted,  and 
"  m  aboot  to  accrete  hiaeatate,  debta  and 
"  cffecte,  with  intent  &c  "  ta  aufficient, 
and  in  aocordanee  with  the  27th  Gea 
III,  capi  4,  aec.  10,  and  the  form  iriven 
mthe9tiiGeo.IV,eapL27. 


Jog6  :— 4;to'Qn  affidavit  dana  lequel  il 
est  allégué  "  que  le  Déposant  estinfonné 
"  d'one  manière  croyable,  atoate  raison 
"  de  croire,  et  croit  vraiment  dans  sa 
"  conscience,  que  le  Défendeur  a  recelé, 
"  et  est  sur  le  point  de  receler  ses  biens, 
"  dettes  et  effeU  dans  U  vue  de  frauder, 
'*  etc.,"  est  suffisant,  et  tel  que  voulu  et 
reqnii  per  le  rtatut  97  Qe<k  111,  c. 
4,  sec.  10.  ei  la  forme  donnée  dans  la 
deGealv,c.d7. 


Judgment  rendered  the  12th  February,  1855. 

The  action  was  commenced  by  a  writ  of  saisie-arrêt^  upon 
the  return  of  the  writ  the  Defendant  moved  to  quash  the 
same  upon  the  ground,  that  the  affidavit  upon  which  it  issued 
did  not  contain  sufficient  proof  that  the  Defendant  was  about 
to  secrete  his  estate,  debts  and  efiects* 
IS» 
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The  affidavit  waa  made  by  the  legal  Attorney  of  the 
Plaiatilft,  and  after  alleging  the  indebtednesa  and  cause  of 
debt,  set  forth. 

^^  That  Deponent  is  credibly  informed,  hath  every  reason 
to  believe  and  doth  verily  in  his  conscience  believe,  that  the 
said  Alexander  Bresler  hath  secreted,  and  is  about  to  secrete 
his  estate,  debts  and  effects,  with  Intent  to  defraud  the  said 
A,  {!.  Laing  &  Company,  his  creditors  as  aforesaid,  and  is 
immediately  about  to  depart  from  the  Province  of  Canada, 
with  such  intent,  by  means  whereof,  without  the  benefit  of  a 
writ  of  arrêt-simple  te  attach  the  estate,  debts  and  e£bots  of 
the  said  A.  Bresler,  in  his  own  hands,  the  fakl  A.  {L  Laing 
ft  Company,  may  lose  their  said  debt,  or  sustain  damage." 

The  mption  to  quash  was  made  upon  the  ground, — 

^^  That  the  writ  of  arriUaimple  was  issued,  and  the  seizure 
in  vittue  thereof  made,  without  there  being  due  proof  on  oath, 
that  the  Defendant  was  about  to  secrete  his  estate,  debts  and 
effects,  or  that  he  was  immediately  about  to  leave  the  Pro- 
vinee  of  Canada,  witb  intent  to  defraud  the  Plaintifis,  in  the 
manner  and  him  pjjçscrîbed  by  the  Statute  27th,  Geo.  S» 
Cap.  4,  S^.  W^ 

It  was  C09tçndçd  by  the  Plaintiff,  upon  showing  cause 
against  the  motion,  that  the  lequirements  of  the  Statute 
in  question  were  complied  with,  by  ^^nployiug  the 
terms  j^^  in  the  affidavit  in  the  cause  ;  that  the  obli- 
gation to  swear  positively  ^^  that  the  Defendant  was  se- 
creting his  estate,  debts  and  efTects,  &c.,"  would  amount  to 
an  absohite  denial  of  justice,  as  the  known  caution  observed 
by  debtors  acting  with  fraudulent  intent,  in  almost  all  cases 
precludes  the  possibility  of  the  creditor  being  able  to  make 
any  such  positive  affidavit;  and  that  the  Legislature  appear- 
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ed  to  bave  pnt  the  same  intefpretatidB  upon  die  Statute  in 
fjpeetiott,  aft  by  the  Sutttte  9th,  GeOi  4)  Gap.  2^^  it  had  pres- 
cribed a  fimn  of  aflklavit  Heûessaiy  to  be  tdade  to/t  wtits  of 
saisie-arrêt  and  arret-strnple,  and  that  the  affidavit  in  the  pre- 
sent case  contained  the  ptecise  terttift  prescribed  by  the  form 
of  affidavit  in  question. 

It  Was  maintained  in  snpport  of  the  motioa  tba(  the  2Tth 
Geo.  8,  Cap.  4,  8eo.  10^  regalated  the  piotf  i^quii^d  for  the' 
issuing  of  writs  of  Bàis/ieHOret  and  ûtrêMfAptèy  and  âxat  by 
this  Statute  it  was  prescribed  that  the  affidavit  should  dtege 
^Mhat  the  Defendant  was  about  to  Sectete  his  estate,  debts 
and  effects,  fcc,  and  not  merely,  as  the  affidavit  iil  the  pre- 
sent cause^  *^  that  the  depon^it  was  credibly  infordied,  had 
eveiy  leaftoa  to  believe,  and  did  verily  bèUeve,  that  the  De- 
fendant had  seeteted  and  was  about  té  «eeietè^  fce»**  that  the 
affidavit  in  this  cause  not  having  alteged,  pctâûvèifj  ihÈA  the 
Defendant  was  about  to  secrete  his  estate,  debts  and  eA^ôts, 
the  writ  of  arrit-simpU  and  attachment  made  under  the  same» 
should  be  set  aside  and  «piashed. 

Mbrkdith,  Justice  :  In  substance  remarked,  that  the  affi- 
davit in  this  case  was  according  to  the  ftttrtt  ^Ven  in  the  9th 
Geo.  4,  Cap.  27  ;  which  may  be  regarded  as  a  declaration 
by  the  Legislature,  as  to  the  nature  of  the  affidavit  i^quiied 
under  the  2Tth  Geo.  3,  Gap;  4; 

That  there  weie  many  cases  in  which  an  attachiâent 
onght  to  issne,  and  yet  in  which  the  eieditor  might  not  be 
able  to  make  a  positive  affidavit  fix)m  his  own  personal 
knowledge,  ^  tha^  the  Defendant  is  about  tn  secrete  his 
^^  estate,  debts  and  effects^  &c.,"  or  ^^  that  the  Defendant 
.  '^  doth  suddenly  intend  to  depart  from  the  t^rovince  with  in- 
^  tent  to  defraud,  &e.''    In  such  cases  an  affidavit,  <*  t!hat 
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^^  the  creditor  is  credibly  informed,  hath  every  reason  to 
^^  believe  and  doth  verily  in  his  conscience  believe  that  the 
^^  Defendant  is  immediately  about  to  secrete  his  estate,  debts 
"  and  effects,  &c.,*'  ought  to  be  deemed  the  "  due  proof  on 
*^  oath  to  the  satisfaction  of  one  of  the  Judges,  &c.,''  required 
by  the  27th  Geo.  3,  Cap.  4.  Affidacvits  in  that  form  have 
repeatedly  been  held  good  by  this  Court,  and  we  see  no 
reason  for  deviating  from  our  previous  decisions.  (1)  His 
Honor  added,  that  as  the  question  was  one  admitting  of 
doubt,  that  it  would  be  well  for  parties  suing  out  attach- 
ments, to  use  the  precise  words  of  the  27th  Geo.  3,  Cap.  S?» 
whenever  it  were  possible. 

Judgment  : — 

The  Court  &c.,  considering  that  the  affidavit  upon  which  the 
said  writ  of  arrêirrimpk  hath  issued  is  sufficient  to  justify 
the  issuing  of  the  said  writ  It  is  ordered  that  the  Defendant 
take  nothing  by  his  said  motion  :  And  the  Court  doth  con- 
denm  the  Defendant  to  pay  to  the  Plaintiffs  the  costs  of  the 
said  motion. 

Holt  and  Irvink,  for  Plaintiffs. 

BAiLLABoi,  L.  G.  for  Defendant. 


^«^^^^^s^^^>^^»»<^^k^i^^ 


SUPERIOR  COURT.— MONTREAL. 
Before  Day  and  Vanfelson,  Justices.  . 

(  LxvissoN,  etal. PUdniiffs. 

No.  396.  <  vs. 

(  CuNKiNOHAM, • .  •  •  •  Defendonis. 


Held  :^That  an  affidavit  for  an  at- 
tachaient, iaishmmrH^  moat  be  made  in 
the  tern»  and  aooording  to  the  provisiona 
of  the  S7th  Geo.  ill,  e.  4,  tec.  10,  other» 
wiie  Mich  attachment  will  be  qaaahed. 


Jof  6  : — Gtu'un  affidavit  poor  un  writ 
de  eavie-arrét,  doit  être  fait  dana  lee 
termea  et  d'aprèa  lea  di«pontio'<8  de  la 
37e  Geo^  f  IL,  e.  4,  aee.  10,  antrement 
telle  aaiaie-arrèt  aéra  déclarée  nulle. 


Judgment  rendered  the  29th  September,  1854. 
In  the  affidavit  for  a  Writ  of  Attachment  before  judgment. 


(1)  4  L.  C.  Ueporta,  dl  49  Shaw  vi.  McConnel ,  :— Heodenon  m  Hachette. 
Sup  CtoTldfta: 
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it  is  set  forth — ^^  that  James  Cunningham,  formerly  of  New- 
^*  York  aforesaid,  but  now  of  Montreal  aforesaid,  jeweller, 
"  and  one  Coles,  both  doing  business  together  at  New-York 
*'  aforesaid,  under  the  name  or  firm  of  Cunningham  and 
**  Coles,  are  personally,  jointly  and  severally,  indebted  to  the 
'^  Deponent,  and  the  said  George  B.  Leverson,  as  such  co- 
"  partners,  in  a  sum  exceeding  &c."  Stating  ground  of  debt. 
^*  That  the  Deponent  hath  reason  to  believe  that  the  said 
*^  James  Cunningham,  who  is  now  detained  in  jail,  under  a 
*^  Writ  of  Capias  ad  Respondendum  issued  in  this  cause, 
^  wherein  the  said  GSeorge  B.  Leverson  and  this  Depo- 
*^  nent  are  Plaintiffs,  and  the  said  James  Cunningham 
^^  was  Defendant,  was  immediately  about  to  leave  and  depart 
^  from  the  Province  of  Canada,  with  intent  to  defraud  this 
^^  Deponent  and  the  said  George  B.  Leverson,  and  that  he 
^^  hath  secreted  and  is  about  to  secrete  his  property,  debts 
^^  and  effects  with  a  like  intent." 

On  motion  the  Attachment  was  quashed — ^^  the  affidavit 
<<  not  being  made  in  the  terms  and  according  to  the  provisions 
**  of  the  Ordinance,  27  Geo.  Ill,  c.  4,  sect.  10." 

David  and  Ramsat,  for  Plaintiff. 

Dkvxin  and  Dohjertt,  for  Defendant. 

SUPERIOR  COURT —MONTREAL. 
Before  Day,  Sboth  and  Yanfilsoit,  Justices. 

(Smith, Plainiiff, 

1092.  }  vs. 

(  Merrill,. Defendant. 


No. 


Jogé:— ane  la  délai  poar  filer  dim 
ezM|4ion  à  la  ferme,  qoaiid  il  est  ikit 
one  demande  de  cautioonèmeiit  poor  lee 
dépens,  ne  eoait  que  du  Jour  où  tel  eaa* 


Held  :— That  the  delaj  for  filing  an 
taoBtfiUm  à  la  form€^  when  eeeoiity  for 
ceete  ie  demanded,  will  ran  from  the 
day  when  each  eecnritjr  ie  given. 


Judgment  rendered  the  28th  Febroaiy,  1865. 

Motion  to  reject  exception  à  la  forme^  as  not  filed  within  the 
f<Nir  days  limited  by  the  Statute.   The  Writ  was  retumôdtbe 
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25tli  January  ;  notice  given  on  the  S6th  January  of  a  motion 
for  security  for  costs  on  17lh  February,  security  was  entered 
by  consent  on  the  14th,  and  an  exception  à  la  forme  filed  on 
the  17th  February.  Motion  to  reject  exception  dismissed  on 
the  ground  that  as  the  right  to  security  for  costs  was  given  by 
Statute,  the  stringent  rule  laid  down  by  the  Judicature  Act, 
must  be  so  construed  as  not  to  deprive  the  Defendant  of  his 
rights. 

Morris  and  Lamkd,  for  Plaintiff. 

MoRKAV,  Lsulàko  and  Cabsibt,  for  Defendants. 


»««^^»«^^^/w 


SUPSRK»  COURT.--MONTREAL. 

fiefe^  Dat,  Sunm  and  VanFrlboit,  Justices* 

*  Tlie  Honble.  Lewis  T.  Drummond, 


No.  656. 


Attorney  General,  pro  Regina  •  •  •  PeUtioneTf 


vs. 


The  MuNiciPALiTT  of  the  County  of 

Shefievd «  •  Dtfendani. 


Held  :— That  undnt  the  16  Vict.,  c 
138,  a  By-law  of  a  Coaoily  Manici- 
pality  Corporaiion  wltkb  amhoriiw  a 
rabecriptioo  for  aharea  of  atock,  on  a 
Railway  paMio|(  throash  (ào  oomity, 
and  for  the  iiaUing  of  Debentares  to  pa^ 
for  auch  aharea,  ia  void  if  no  provision  la 
made  in  the  By-law  fat  Impoaing  an 
annual  rate  or  aaaeaament  for  the  pay- 
ment of  intereat,  and  the  eatabfiahment  of 
a  tkOaai  ftm4«     . 


Jag6  : — due  aoua  la  16a  Vict,  e* 
138,  UB  Règlement  d'un  Oonaefl  Mani- 
cipal  de  Comté  qui  auloriae  Ut  maire  oa 
autre  personne  à  prendre  et  à  souscrire 
dea  actiona»  dam  le  capinl  d'un  RaîHroote 
paaaant  à  travers  tel  comté,  et  à  émaner 
des  Debentures  pour  le  paiement  de  telle* 
aciiona,  est  nul  si  par  tel  Règlement  il 
n*e8t  pourvu  k  Timposition  d'un  taux  et 
d'une  cotisation  spéciale  pour  payer  l'in- 
térjftt  ann^^t  et  peur  établir  un  fonda 
d'amortiaaemekkt. 


This  waô  â  petitibù'under  thè  12th  Vict,  g.  41,  to  set  aside 
a  By  law  of  the  Municipality  of  Sfae£R>id,  dated  the  ISth 
December,  186S,  authorizing  a  subscription  of  stock  in  the 
«  Stanstead,  SheflSwd  and  Chambly  RaiLnoad,»'  on  behalf  of 
the  parish  of  south  Stukeley,  to  the  extent  of  £6260  currency. 
The  sole  ground  vt^lied  on  ia  the  petition  was  that  the  By-law 
contained  no  provision  for  imposing  a  rate  for  payment  of  the 
annual  interest  on  the  debentures,  and  for  the  establishing  of 
a  ainkîng  fund.   The  ByJaw    is  in  the  following  terms  : 
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•*Moved  by  councillor  Goddard,  of  the  parish  of  south  Stukelej, 
and  it  was  resolved  ;  that  whereas  by  an  Act  of  the  Provincial 
Parliament  16th  Vict.  c.  188,  'certain  municipalities  in 
Lower  Canada  are  authorized  to  take  stock  in  any  Company 
formed  for  the  construction  of  any  Railway  passing  their  res- 
pective counties  ;  and  whereas  by  a  certain  other  Act^  16 
Vict.  c«  313,  the  said  authorization  is  extended  to  all  county, 
town  and  village  municipalities  in  Lower  Canada,  and  by 
the  second  section  of  the  said  last  cited  Act,  it  was  provided 
that  a  county  may  take  stock  on  behalf  (tf  one  or  more 
townships  or  parishes,  more  especially  interested  in  such 
Railway,  than  the  other  to wnships  or  parishes  within  the  said 
county  ;  the  county  to  hold  the  stock  for  and  on  behalf  of 
said  townships  or  parishes,  and  the  sum  or  sums  necessary 
for  paying  such  stock,  or  the  instalments  thereon,  and  the 
principal  and  interest  of  any  debentures  issued  for  raising 
money  to  pay  for  any  such  stock  or  instalments,  shall  be 
raised  by  assessment  on  the  rateable  property  of  such  township 
or  parish  only,  and  not  upon  the  other  townships  or  parishes 
of  the  county  ;  and  whereas  the  construction  of  the  Stanstead, 
Shefford  and  Ofeambly  Railroad  is  an  enterprise  m  whâch  the 
parish  of  south  Stukeley  is  e^)eci^y  interested,  and  the 
municipal  councillors  for  the  said  parish  of  south  Stukeley 
this  day  present,  at  a  regular  session  of  the  municipal  coun- 
cil of  the  county  erf  Shefford,  to  wit  :  George  Anson  Goddard, 
and  Luke  Holland  Knowlton,  having  duly  and  legally  voted 
for  the  passing  of  this  By-law  :  be  it  therefore  enacted  by  tha 
Municipal  Council  of  the  Municipality  of  Shefford  :" 

^^  Ist.  That  the  mayor  of  this  municipality  is  hereby  autho- 
rized to  subscribe  to  the  capital  stock  of  the  *^  Stanstead, 
Shefford  and  Chambly  Railroad  Company,"  on  behalf  of  the 
said  parish  of  south  Stukely,  the  sum  of  six  thousand  two 
hundred  and  fifty  pounds  currency,  said  slock,  so  subscribed, 
to  be  held  by'the  municipality  of  Shefford,  on  behalf  of  said 
parish  of  Stukely,  as  by  law  provided. 
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2nd.  That  the  mayor  is  authorized  to  borrow  the  necessary 
sums. to  pay  the  instalments  required,  and  to  issue  for  that 
purpose  bonds  or  debentures  signed  by  himself  and  the 
secretary-treasurer,  for  the  payment  of  such  loans,  or  to  pay  any 
calls  or  instalments  with  the  said  bonds  or  debentures. 

Srd.  The  said  bonds  or  debentures  shall  bear  interest  at  six 
per  centum  per  annum  from  the  date  thereof,  and  shall  not  be 
issued  for  less  than  one  hundred  pounds  currency  each. 

4th.  The  bonds  and  debentures  shall  not  be  made  payable 
at  any  time  less  than  twenty-five  years  from  the  date  thereof." 

The  Defendants  pleaded  a  défende  au  fondé  en  droit  on  the 
ground  that  the  imposition  of  a  rate  for  the  purposes  mentioned 
need  not  be  made  by  the  By-law.  The  défense  was  dismissed 
on  the  SOth  December,  1854,  by  Dat,  Smith  andMoNDKLzr, 
Justices.  A  défense  au  fonds  en  fait  was  also  pleaded.  The 
proof  consisted  oi  admissions  of  the  copy  of  the  By-law  filed. 
The  Judgment  is  in  the  same  terms  as  in  the  case  against  the 
municipality  of  Two  Mountains.  (1) 

Robertson,  A  and  G.  Counsel  for  Petitioner. 
RosK  and  Monk,  for  Defendant. 

(1)  Ante  p.  155. 

SUPERIOR  COURT— MONTREAL. 

Befor»  Day,  Smith  and  Mondelet,  Joftioet. 

IThe  Honorablo  L.  T.  Drummono,  Attornej  G«Deral, 
proRegina, 
^. 
The  MuMiciPALiTT  of  the  Ooiinty  of  Sheffoid. 

Ihe  MUM  Jadgment  wti  rendered  in  two  caees  on  eimilar  Bf-lawgJ^e  one  an- 
thorizmg  a  aobtcriiitioD  ofstock  in  the  earoe  Railway  on  behalf  of  the  Townahipof 
ShefTonl,  to  the  eitent  of  £12,500  ;  and  the  other  on  the  behalf  of  the  TowiMhip 
of  Faxaham  to  the  extent  of  £  15,000. 

Jodgmenti  rendered  the  30th  April,  1855. 

RoBXftTioii,  A.  &  G.,  Cooniel  fan  Petitioner. 
Roei  and  MohXi  for  l>eftndanta. 
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No.  22». 


CIRCUIT  COURT.— QUEBEC. 
Before  Power,  Justice. 
(Bankier  et  ux 


vs. 


.Plaintiffs. 


Wilson, • DefendatiL 


Held  :— 1.  That  where  a  ateamboat, 
innDÎDg  between  duebec  and  Montreal 
M  a  tow-boat,  takes  the  place  of  a  pas- 
■eoger  boat,  her  owner  assamea  the 
dutiea  and  liabilitiea  of  a  common  carrier 
with  respect  to   the   baf^gage    of   tho 


%  That  where  a  passenger  on  board 
inch  boat  leaves  luggage  on  the  deck, 
oQtôde of  the  cabin  door,  aid  is  told 
bjr  an  emjfloifé  on  board  the  boat,  that  it 
issaft  in  such  place,  the  owner  of  the 
steamboat,  in  toe  event  of  the  ' 
bong  taken  awa^  and  lost,  is 
the  vahie  thereof 


Jug6:*-1.  due  lorsqu'un  vapeur  (ai- 
sant  le  service  de  la  remorque  entre 
Uuebecet  Montréal,  prend  la  place  d'un 
bateau  pour  le  transport  de  passagers,  Te 
propriétaire  de  tel  vapeur  prend  sur  lui 
[es  devoirs  et  la  res|H>nsabilit6  d'un  com- 
missionnaire ordinaire  par  rapport  aux 
effets  des  passagers. 

2.  due  dans  le  cas  où  an  passager 
sur  tel  vapeur  laisse  ses  effets  sur  le 
pont,  en  dehors  de  la  porte  de  la  chambre, 
sur  ce  qui  lui  est  dit  par  un  employé  à 
bord  que  ses  effets  sont  en  sûreté  dans 
tel  endroit,  le  propriétaire  du  vaisseau 
devient  responsable  pour  la  valeur  d'i« 
ceux,  dans  le  cas  où  us  sont  emportés  et 
perdus. 


Judgment  rendered  the  28rd  May,  1855. 

Power,  Justice  :  This  action  is  against  the  owner  of  the 
steamboat  "  Alliance"  for  the  recovery  of  the  xalue  of  a 
portmanteau  and  certain  articles  of  wearing  apparel  which  it 
contained,  belonging  to  the  Plaintiffs,  lost  on  a  voyage  from 
Quebec  to  Montreal. 

The  facts  in  evidence  are  these  : — Mrs.  Bankier,  one  of  the 
Plaintiffs,  went  as  passenger  in  the  ^^  Alliance,"  whereof  the 
Defendant  is  owner,  on  the  14th  October,  1853,  from  Quebec 
to  Montreal.  Her  luggage  consisted  of  two  carpet  bags  and 
the  portmanteau  in  question.  She  was  accompanied  on 
board  by  a  gentleman  who  made  her  known  to  the  Defen- 
dant's son,  who  was  the  purser  of  the  boat,  and  to  whom  she 
paid  the  usual  fare  for  her  passage. — ^It  does  not  appear 
whether  there  was  any  captain  or  other  person  in  command 
of  the  boat  besides  the  purser.  Her  carpet  bags  were  carried 
into  the  ladies  cabin.  The  gentleman  observing  where  the 
portmanteau  was  placed,  said  to  Mrs.  Bankier  that  she  had 
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better  have  biougbt  into  the  cabin,  whereupon  (I  use  the 
words  of  the  witness)  ^^  a  man  there,  evidently  belonging  to  the 
boat,  and  acting  as  if  he  did,  said  it  was  perfectly  safe  there.' 
Upon  the  arrival  of  the  boat  at  Montreal,  the  portmanteau 
being  missing.  Airs.  Bankier  applied  to  the  purser,  who 
caused  search  to  be  made  for  it,  and  the  man  who  said  ^'  it 
was  perfectly  safe  there''  being  sent  for,  also  made  search  for 
it,  and  brought  her  one  which  did  noi  belong  to  her.  The 
portmanteau  not  being  found,  she  was  obliged  to  land  at 
Montreal  without  it,  the  purser  telling  her  it  might  probably 
have  been  pntonsh<»e  at  one  of  the  intermediate  ports,  and 
that  he  would  make  inquiry  about  it,  which  he  afterwards 
did,  but  without  effect. 

It  is  further  in  evidence,  that  the  Defendant  during  the 
navigation  season  of  1853  had  the  ^^  Alliance"  employed  as 
a  tug  and  freight  boat,  between  the  cities  of  Quebec  and 
Montreal,  and  when  the  passage  boats  of  the  regular  line 
between  those  cities  became  disabled  he  ocoasionally  put 
the  ^^  Alliance  "  on  the  line  as  a  passage  boat  to  fill  their  place. 
That  there  was  no  person  on  board  the  ^'  Alliance"  specially 
charged  with  the  care  of  the  bagga^  of  passengers,  akfaough 
it  is  the  invariable  usage  in  steamers  plying  betw^een  Quebec 
and  Montreal  to  have  a  man  employed  for  that  express  pur« 
pose.  Neither  was  there  any  place  on  board  set  apart  for 
baggage.  The  description  and  value  of  the  articles  are 
proved  by  a  person  who  assisted  Mrs.  Bankierto  put  them  into 
the  portmanteau.  They  were  such  articles  of  weariïig  appa- 
rel as  were  suitable  and  necessary  to  the  rank  and  condition 
of  Mrs.  Bankier,  and  such  as  a  lady  would  need  to  take  with 
her  in  travelling,  as  necessary  luggage.  They  are  proved  to  have 
been  worth  jB50,  ahfaough  theit  value  is  limited  by  the  action  to 
£48. 

The  Defendant  pleaded  the  general  issue,  and  it  was 
argued  on  bis  behalf,  that  no  deUveiy  of  the  portmanteau»  so 
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as  to  charge  him  with  jt^  was  made,  and  that  evea  if  a  deli- 
very of  it  had  tal^en  place,  his  liability  was  that  c^aja  ordinary 
Depoaitoiy  and  not  of  a  Common  Carrier,  and  that  be  was 
not,  in  the  absence  of  any  proof  of  gross  negligence,  or  in 
other  words,  of  a  violation  of  good  faith  on  his  part,  respon- 
sible for  its  loss,  because,  according  to  the  law  of  bailments, 
his  contract  was  to  keep  the  bailment  and  not  to  keep  it  safelU' 

It  waa  contended  for  the  Plaintiffs  that  the  Defendiutt  was 
a  common  carrieF  and  obliged,  not  cxily  (oco»v€y  tke  portmc^ 
ieitUj  bnt,  to  convey  it  aq/efy,  and,  therefore,  responsible  for 
slight  negligence. 

From  the  facts  of  this  case,  two  questions  arise  for  decision  : 

1st  Was  the  Defendant,  owner  of  the  AUianoe,  on  the 
oeQwi<9n  m  question,  a  ooiomon  carrier  ? 

2nd.  Was  there  such  a  delivery  or  surrender  of  the  port- 
manteau into  the  charge  of  any  of  his  servants,  on  board  that 
boat,  as  to  render  him  responsible  for  it  ? 

Tb«re  being  no  decided  case  precisely  similar  to  the  pre- 
sent, it  becomes  necessary  to  recur  to  the  origin  and  reason 
of  tbe  law  in  relation  to  Common  Carriers,  and  to  ascertain 
what  aiie  the  judicial  decisions  upon  Dicta  analogous  to  the 
present  case. 

The  origin  of  the  law  is  found  in  a  special  edict  of  the 
Roman  Prœtor  by  which  ship-masters,  inn-keepers  and 
stable-keepers  were  put  under  a  peculiar  liability,  and  made 
responsible  for  all  losses  not  arising  from  inevitable  casualty 
or  overwhelming  force,  and  this  edict  was  afterwards  adopted 
by  almost  every  country  in  Continental  E5urope.  fn  England, 
however,  the  rule  respecting  the  three  classes  of  persons  was 
applied  with  stricter  severity  in  the  common  law,  than  in 
the  roman  law.  The  reason  assigned  by  T^ord  Holt  for  this 
severity,  is  as  follows  : 
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^  The  law  (says  he)  charges  this  person  (the  Carrier)  thus 
intmsted  to  carry  goods,  against  all  events  but  the  acts  of 
God,  and  of  the  enemies  of  the  King  ;  for  though  the  force  be 
never  so  great,  as  if  an  irresistible  multitude  of  people  should 
rob  him,  nevertheless  he  is  chargeable.  And  this  is  a  politic 
establishment,  contrived  by  the  policy  of  the  law  for  the  safety 
of  all  persons,  the  necessity  of  whose  affairs  obliges  them  to 
trust  these  sorts  of  persons,  that  they  may  be  safe  in  their 
dealings.  For  else  these  Carriers  might  have  an  opportunity 
of  undoing  all  persons  that  had  any  dealings  with  them  by 
combining  with  thieves  &c.,  and  yet  doing  it  Ji  such  a  man- 
ner as  would  not  be  possible  to  be  discovered." 

Sir  William  Jones  says  that,  the  reason  for  this  doctrine  is, 
not  the  reward  which  the  Carrier  is  to  receive,  but  the  public 
employment  exercised  by  him,  andthedanger  of  his  combining 
with  robbers  to  the  infinite  injury  of  commerce  and  extreme 
inconvenience  to  society.  He  is  treated  as  an  insurer  against 
all  but  the  excepted  perils,  upon  that  distrust  which  an  ancient 
writer  has  called  the  sinew  of  wisdom.  Mr.  Justice  Story, 
in  commenting  approvingly  upon  this  law,  says  ;  *'  The 
soundness  of  this  public  policy,  in  subjecting  paiticular 
classes  of  persons  to  extraordinary  responsibility,  in  cases 
where  an  extraordinary  confidence  is  necessarily  reposed  in 
them,  and  there  is  an  extraordinary  temptation  to  fraud,  or 
danger  of  plunder,  can  hardly  admit  of  question  ;*'  and  Kent, 
referring  to  the  numerous  cases  of  recovery  against  Common 
Carriers,  without  any  fault  on  their  part,  that  able  commen- 
tator says  :  ^*  We  cannot  but  admire  the  steady  and  firm 
support  which  the  English  Courts  of  Justice  have  uniformly 
and  inflexibly  given  to  the  salutary  rules  of  law  on  this  sub- 
ject, without  bending  to  popular  sympathies  or  yielding  to  the 
hardship  of  a  particular  case."  He  adds — "  If  it  were  not  for 
such  rules,  the  Carrier  might  contrive,  by  means  not  to  be 
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detected,  to.be  robbed  of  his  goods  in  order  to  share  the 
spoil/'  (1) 

These  dida  explain  the  reason  of  the  English  common  law, 
in  relation  to  Common  Carriers  ;  and  the  only  difference  that 
exists  between  it  and  the  French  law  is,  that  by  the  latter  law 
a  third  exception,  namely,  force  majeure^  or  irresistible  vio- 
leace,  is  created.  In  all  other  respects  they  are  perfectly 
similar,  and  the  responsibility  of  the  owners  of  river  cr^t, 
under  this  law,  has  been  recognized  in  the  year  1821,  in  the 
case  of  Borne  against  Perrault  et  alj  and  again  in  the  year 
1834,  in  the  case  of  Hart,  Appellant,  and  Jones,  Respondent, 
to  be  the  common  law  of  Canada.  (2) 

The  law  seems  now  to  be  settled  ,  that  in  regard  to  the 
persons  of  passengers,  the  proprietors  of  steamboats  and  rail- 
cars  are  not  to  be  deemed  Common  Carriers,  so  as  to  be  liable 
for  all  injuries  and  damages  from  which,  as  Common  Car- 
riers, they  would  not  be  excused  ;  but  in  regard  to  their 
liability  for  the  necessary  luggage  of  passengers,  they  are 
considered  Common  Carriers.  The  fare  paid  for  the  passage 
includes  payment  for  the  carriage  of  the  luggage,  and  there- 
fore as  regards  the  luggage,  the  slightest  neglect,  levissima 
culpay  will  render  them  responsible  for  it. 

Upon  the  second  question,  it  seems  to  me,  that  in  order  to 
render  the  Defendant  responsible  for  the  p<Ntmanteau,  there 
must  have  been  a  delivery  to,  or  an  acceptance  on  the  part  of 
some  one  of  his  servants  on  board  the  boat,  (3)  either  in  a 
special  manner  or  according  to  the  usage  of  passenger  boats, 
but  such  acceptance  may  be  either  actual  or  constructive,  and 
it  is  sometimes  a  matter  of  great  nicety  to  decide  upon  the 
circumstances  of  the  case ,  whether  there  has  been  such  a 

(1)  2  Kmt'a  Com.,  p.  602. 

(8)  Stoart's  Raporto,  p.  589. 

(1)  Wib  R.  2dl,  Dale  ▼•.  HiU  :— 3  M.  &  S,  179,  Boehn   ti.  Conble  :-*9 
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delivery  or  acceptance,  or  not.  It  is  only  by  keeping  in 
mind  the  policy  and  object  of  the  law,  and  by  considering  the 
decisions  in  c|ases  analogous  fn  point  of  principle  to  the  pre- 
sent case,  that  a  correct  conclusion  can  be  arrived  at  A  deli- 
very of  goods  into  the  custody  of  an  inn-keeper,  is  not  nece»- 
saiy  to  charge  him  with  them,  for  although  the  guest  does  not 
deliver  them,  or  acquaint  the  inn-keeper  with  them,  still  the 
latter  is  bound  to  pay  foir  them,  if  they  are  stolen  at  carried 
away.  (1)  And  if  a  traveller  directs  his  horse  to  be  put  lato 
the  stable,  and  says  nothing  «bout  the  gig  in  which  the 
horse  is  hamessed,  and  the  gig  %»d  bainesa  are  left  in  a 
place  OQt  of  the  iaA-yaid  with  other  caniages  and  are  stolen, 
the  inn-keeper  will  be  held  liable  for  the  loss,  for  the  gig  will 
be  deemed  to  be  in  his  custody,  (2)  So,  also,  if  goods  are 
stolen  from  the  chamber  of  the  guest,  although  the  gUest  gives 
no  notice  that  they  were  left  there,  he  will  be  responsible  for 
their  loss  if  they  are  stolen.  (3)  And  although  the  inn-keeper 
refuses  to  take  charge  of  goods  for  the  party  until  another 
day,  yet  if  he  admits  him  as  a  guest  into  his  inn  for  tempcnraiy 
refreshments,  and  the  goods  are  stolen  while  he  is  there,  the 
inn-keeper  will  be  responsible  for  the  loss,  (4)  and  this  seems 
to  be  the  doctrine  of  the  French  as  well  as  the  English  law. 
*^  Pour  rendre  Phôte  responsable  des  marchandises  et  hardes 
des  voituriers  ou  voyageurs,  selon  nos  mœurs,  on  a  jugé 
(jpi'il  n'était  pas  nêeessaise  qu'elles  hii  ayent  été  données  en 
garde  ni  qu'il  les  ait  vues,  ou  qu'il  sache  qu'elles  sont  entrées 
dans  son  hôtellerie,  mais  qu'il  suffit  qu'il  y  ait  preuve  qu'elles 
ayent  été  apportées."  (5)  And  ii  an  inn-keeper  goes  abroad 
he  must  answer  for  the  goods  of  his  guest,  lor  he  ought  to 
have  a  servant  to  take  care  of  them  in  his  absence.  (6)  For 
whoever  takes  upon  himself  a  public  employment  must  serve 

(1)8  Co.,  Hep.  39»  Goyle's  ewe. 

(2)  'i  Nev.  ^Iann.,  576,  Jonei  vi.  Tyler  :— 9  Pick.,  280,  Maion  fs.  Thomp- 

■OD. 

(3)  2  Bftrn.  &  Adolp.  806,  Kent  vi.  Sh&ckaid. 

(4)  5  T.  R.  283,  Bennet  vs  Miller. 
(&)  Danly,  Traité  de  ta  Preuve,  p.  81. 
(C)  3  Bacon'b  Abridgt,  p.  182,  in  fiofes. 
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the  public  as  far  as  his  employment  goes.  I  notice  these 
decisions,  because  it  is  laid  down  as  a  rule,  that  the  duties 
and  obligations  of  inn-keepers,  by  the  common  law,  apply 
with  equal  force  to  the  duties  and  obligations  of  carriers  by 
water,  (1)  and  that  it  may  be  seen  whether  by  analogy  the 
delivery  of  the  portmanteau  on  board  the  steamer  "  Alliance" 
in  the  manner  proved,  was  sufficient  to  charge  the  Defendant 
with  the  care  of  it.  I  can  find  no  consistent  rule  laid  down 
in  the  books  on  this  subject,  and  the  application  of  the  doc- 
trine of  constructive  delivery  to  such  a  case  is  always  per- 
plexing. The  delivery  of  conmiodities  into  the  warehouse  of  a 
trader,  whether  he  be  present  or  not,  is  held  to  be  a  complete 
and  real  delivery,  (2)  and  goods  delivered -into  a  vepdee's 
repository,  wherever  situate,  or  of  wliatever  kind,  aie  held  as 
actually  delivered.  (3)  But  in  order  to  render  a  carrier  respon- 
sible, it  is  said  there  must  be  an  actual  deliveiy  to  |^im,  or  to 
some  other  person  authorized  to  act  on  his  behalf,  (4)  and  it 
is  admitted  to  be  often  a  matter  of  great  nicety  to  decide 
whether  there  has  been  such  a  delivery  or  not.  To  render  a 
man  liable  for  the  value  of  an  article,  never  actually  delivered 
to  him,  or  his  servants,  and  of  which  he  and  they  could  have 
no  knowledge,  would  seem  to  me  palpably  unjust,  and  1  find 
a  case  in  which  it  has  been  decided  that  if  a  passenger  do 
not  surrender  his  luggage  to  the  carrier,  but  take  it  into  his 
own  charge,  the  carrier  is  not  liable  in  case  of  its  loss,  (5)  yet 
if  the  thing  be  tendered  to  the  carrier  for  conveyance,  and  he 
direct  the  passenger  to  place  it  in  any  part  of  the  vehicle,  he 
will  be  responsible  for  its  safety.  Another  case  wherein  I  find 
the  carrier  will  not  be  chargeable  is  where  goods  are  actually 
put  into  the  waggon  or  barge  of  a  carrier,  and  where  it 
appears  that  there  was  no  intention  to  trust  him  with  the 

(1)  Story  pn  Bailmts.,  No.  438  :--PoCkier,  Pand,  lib.  4,  tit.  9  :— 1  Domat,  B.,  1 
tk.  16. 
(3)  Bell's  Com.  47 

(3)  3  Term  Rep.  467. 

(4)  Story  on  BailmU.,  No.  533. 

(5)  Story  on  CoQtracU,  No.  691. 

14  ... 
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custody  ;  as  wherç  the  owner  was  uxiiformly  in  the  habit  of 
placing  bis  own  ëervant  on  board,  as  a  guard,  who  exclu- 
sively took  upon  hiinsçlf  the  management  and  custody  of 
them  ;  (1)  but  the  mere  fact  that  the  owner  or  his  servant 
goes  with  the  goods,  if  the  other  circumstances  of  the  case  do 
not  exclude  the  custody  of  the  carrier,  will  not  of  itself 
exempt  him  (rom  responsibility.  (2) 

There  can  be  no  uniform  set  of  rules  to  explain  the  deci- 
sions which  are  found  in  the  books  under  the  law  of  bailments, 
be<  ause  rules  may  be  diversified  to  infinity  by  the  circum- 
stances of  eveiy  particular  case,  of  which  it  is  the  province 
of  the  Judge  or  Jury  to  decide,  but  I  believe  that  from  (he 
application  of  the  spirit  and  reason  of  the  law,  to  the  facts  of 
the  preéent  case,  the  liability  of  the  Defendant  is  clearly 
deducible. 

I  hare  come  therefore  to  the  conclusion  that  the  Defendant, 
by  placing  the  steain  boat  ^^  Alliance  ''  upon  the  regular  line 
to  convey  passengers  for  hire,  assumed  the  duties  and  liabili- 
ties of  ^  pppmpn  ^i^arrjer  with  regard,  to  the  passengers^  bag- 
gage ;  that  if  there  was  not  an  actual  delivery,  there  was  at 
all  events  an  implied  delivery  ot  the  portmanteau  into  his 
care,  and  a  su^cient  acceptance  of  it  on  board  the  boat,  by  a 
man  belonging  tp  thiei  boat  saying  it  would  bç  perfectly  safe 
near  the  ladies  cabin  door,  to  chaige  the  Defendant  with  it — 
and  I  am  satisfied  that  the  Plaintiff,  travelling  alone, 
did  no.act  that  manifested  her  intention  of  taking  exclusive 
çaro  of  the  portmanteau,  so  as  to  exempt  the  Defendant  from 
his  legal  liability  as  the  carrier  of  it  She  may  not  have 
known  whether  it.was  permissible  to  have  it  brought  into 
the  ladies'  cabin,  or  she  may  have  doubted  the  propriety  of 
encumbering  the  cabin  with  it.  But  supposing  that  she  had 
taken  it  with  her  into  the  cabin,  and  that  it  had  been  there 

(1)  I  Stra.,  500,  India  Company  vs.  Pnlloo. 
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stolen  from  her  whilst  nhe  slept,  I  hold  it  to  be  clear  law, 
even  in  that  case,  that  the  Defendant  would  be  accountable 
for  it.  But  he  cannot  be  permitted  to  offer  as  an  excuse  for 
its  loss,  that  he  did  not  take  charge  of  it,  because  there  was 
no  person  on  board  specially  appointed  to  take  care  of  the 
baggage,  when  it  was  his  duty  to  have  had  some  faithful 
person  in  attendance  for  that  purpose.  He,  therefore,  as 
owner  of  the  boat,  is  responsible  by  the  common  law  for  the 
loss  of  the  portmanteau,  occasioned  by  the  want  of  care  and 
attention  on  the  part  of  his  servants — the  maxim  respondet 
Muperior  here  applies. 

St0art  and  Vahvotous,  for  Plaintiffs 
Allsyn,  for  Defendant. 


COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Bowen,  Juge-en-Chef,  et  Mjbiubdith,  Juge. 

Frschetts, Demandeur^ 

vs. 

Corbet, Défendeur^ 

et 
Divers, ; OpposafUs. 


No.   1101. 


Juffé  : — Gtoe  la  romÎM*  (1Vff«*iB  à  bord 
d*oii«*j|f«>èletie  p*r  un  débiteur,  rn  con* 
t'^nalii>ii  à  tton  créancier,  tanti  une  v<*nro 
ou  ennveotinn  prëalal>l«  à  ccC  effet,  n'en 
transfère  pas  de  suite  la  propriété  ni  la 
ptHMiea*ii>n  à  tel  créancier,  et  qu'ils 
peavent  être  sabis  légalement  comme 
appartenant  au  eonsf^nateur,  non4»b-tant 
le  ertnnai<Memeiil  qu'en  a  signé  le  maître 
de  la  j(iiélette,  si  U  ra»sie  a  lien  avant 


Held  :— That  the  placing  of  fronds  on 
board  of  a  sch^mner  by  a  debtor,  addreas* 
e<l  to  his  creditor,  without  a  iirevioui 
sa'c  Of  agreement  to  that  effect,  does  not 
transfer  the  (iro|ierty  nor  ih*-  piisse^sioa 
li»  the  com-ignf-e,  and  su(*h  go<xff  may 
be  li-gally  st-ised  a^*  the  p''i>)ieriy  of  the 
conftignnr,  n  4withaitanding  the  bill  of 
lading  signed  by  the  ma»>ter  of  snch 
schiMHicr,  if  such  neiiure  take  place  be- 


qtt'iis  soient  parvenus  an  consignataire.     fon-  the  goods  reach  the  hanfls  of  \hé 

I  consignée. 

Jugement  rendu  le  16  Mai,  1855. 

Le  Défendeur  est  à  la  tète  d'un  établissement  de  pêche  et 
de  chasse  sur  IMsIe  d'AntJcosti.  Dans  le  cours  de  Itété 
1853,  il  se  trouvait  dans  de  grands  embarras  pécuniaires,  et 
dans  l'impossibilité  de  rencontrer  seso  bligations  ;  pour  s'ac- 
quitter envers  Orkney,  l'un  de  ses  créanciers,  il  remit  à  bord 
14* 
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d'une  goélette  une  certaine  quantité  de  saumon  et  autres 
effets  en  consignation  au  dit  Orkney,  et  le  maître  de  la  goé- 
lette en  donna  son  connaissement.  Arrivé  à  Québec,  le 
saumon  fut  saisi  à  bord  de  la  goélette  par  le  Demandeur, 
comme  appartenant  au  Défendeur,  et  fat  revendiqué  par 
Orkney,  au  moyen  d'une  opposition  afin  de  distraire,  comme 
étant  sa  propriété.  L'opposition  d'Orkney  était  contestée 
par  plusieurs  créanciers  du  Défendeur,  sur  le  principe  qu'il 
n'y  avait  pas  eu  de  livraison  à  Orkney,  et  que  le  poisson  en 
question  n'avait  pas  cessé  d'appartenir  au  Défendeur.  L'Op- 
posant, Orkney,  prétendait  que  la  remise  du  poisson  au  maître 
de  la  goélette,  qui  en  avait  donné  son  connaissement,  équiva- 
lait à  une  livraison  au  consignataire,  dont  le  maître  était 
l'agent  à  cet  égard. 

La  Cour  maintint  la  contestation,  et  déclara  l'opposition 
afin  de  distraire  non  fondée,  n'accordant  toutefois  que  les 
frais  d'une  seule  contestation,  quoiqu'il  y  en  eut  plusieurs  de 
filées,  attendu  qu'une  seule  eût  suffi. 

MsR£OiTH,  Juge,  en  rendant  le  jugement,  dit  :  Les  points 
principaux  de  cette  cause  sont,  que  le  10  Octobre,  1853,  le  Dé- 
fendeur consigna  à  l'Opposant,  Orkney,  neuf  quarts  de  saumon, 
par  la  goélette  Marie  Séraphine,  alors  à  l'ancre  à  la  pointe 
ouest  de  l'isle  d'Anticosti,  en  partance  pour  Québec.  Le 
Défendeur  devait  alors  à  l'Opposant,  Orkney,  une  somme 
excédant  la  valeur  du  poisson  ainsi  consigné  ;  mais  il  n'ap- 
pert pas,  et  il  n'est  pas  prétendu,  qu'il  y  eût  une  vente  ou 
autre  convention  entre  les  parties  concernant  cet  envoi  de 
poisson.  La  goélette  arriva  à  Québec  un  dimanche  soir,  et 
le  lendemain  dans  la  matinée,  la  cargaison  fut  saisie  par  le 
Demandeur,  comme  appartenant  au  Défendeur.  Il  n'est  pas 
constaté  si  l'Opposant,  Orkney,  avait  reçu  la  lettre  contenant 
le  connaissement,  lorsque  la  saisie  eut  lieu  ;  du  moins  il 
n'appert  pas  que  l'Opposant  eut  obtenu  une  délivrance  réelle 
du  poisson  en  question,  ni  eut.  rien  fait  pour  en  obtenir  la 
possession,  avant  la  saisie. 
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La  question  alors  qui  se  présente,  est  de  savoir  si  sous  les 
circonstances  sus-mentionnées,  la  propriété  des  neuf  quarts 
de  poisson  en  question  était  à  POpposant,  avant  la  saisie  du 
Demandeur  ;  dans  mon  opinion,  cette  question  doit  être  réso- 
lue dans  la  négative.  S'il  était  intervenu  un  contrat  de 
vente,  ou  aucune  autre  convention  translative  du  droit  de 
propriété  entre  les  parties,  par  la  livraison  des  effets  au 
maître  du  vaisseau,  la  propriété  des  effets  ccmsignés  aurait 
passé  à  l'Opposant.  Mais  en  Pabsence  d'un  tel  contrat,  la 
seule  livraison  des  effets  entre  les  mains  du  commission- 
naire, common  carrier^  et  la  signature  du  connaissement 
en  faveur  de  l'Opposant,  ne  peuvent  avoir  l'effet  de 
lui  en  transporter  la  propriété.  Le  savant  conseil  de  l'Op- 
posant a  cité  Abbott  on  Shipping  :  et  le  passage  de  cet 
auteur  sur  lequel  il  se  repose,  est  le  suivant,  je  crois: — 
**  When  billfi^of  lading ,  by  which  goods  are  deliver- 
able to  a  consignee  by  name,  are  transmitted  to  him  as 

security  for  antecedent  advances, they  are  evidence 

of  such  a  destination  and  appropriation  to  him  of  the  specific 
goods,  as  will  vest  in  him  a  property  absolute  or  special  in  them, 
at  the  time  of  their  delivery  on  board,  and  so  render  the  master 
responsible  to  him,  for  their  loss  or  injury."  (1)  Ce  passage  ne 
prouve  pas  qu'en  aucun  temps,  suivant  les  lois  anglaises, 
le  droit  de  propriété  dans  des  marchandises  mentionnées 
_  dans  un  connaissement,  doit  passer  au  consign^taire  au 
préjudice  des  autres  créanciers  du  consignateur  ;  et  quellq 
que  soit  à  cet  égard  la  loi  en  Angleterre,  suivant  notre 
droit,  un  débiteur  ne  peut  pas  transporter,  de  la  manière 
mentionnée  dans  le  passage  cité  d' Abbott,  tous  les  biens 
à  l'un  de  ses  créanciers  au  préjudice  des  autres.  Pour  ces 
raisons,  la  cour  est  d'opinion  que  le  saumon  en  question  a 
été  bien  saisi  sur  le  Défendeur,  et  que  l'opposition  afin  de 
distraire  doit  être  renvoyée  avec  dépens. 

Alleyn,  pour  Orkney. 

O'Farrbll,  pour  Perron  et  autres. 

(l-^  Abbott  on  Shipping,  pp.  333,  410  af5th  Am.  Ed.  by  Pvkjn*:  .'/•"'*"'  ""^ 
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SUPERIOR  COURT.— QUEBEC. 

Before  Bowkn,  Chief  Justice,  Meredith  and  Badolkt, 

Justices. 

(  WuRTKuelaf ^..PlatnHffs. 

No.  1601.  ]  vs. 

(  Price.  •  •  • •  •  •  '. Defendant. 


-  Held  :-— That  «n  afilditil  tor  Smsit 
ÂrrU  in  wbicb  it  k»  t  id  :  "  That  llrpo- 
**  Mnt  it  erediblj  infornwd,  baib  evtrrj 
"  rflMon  to  briievp,  and  dot  h  verily  iu 
"  hit  contcience  bf  lieve,  thai  tb«  Di  fen 
"  daDt  it  xtùtOfémuAy  about  «o  trmtc 
'*  hi*  etiatc.  del>U  axid  rfleru  with  inrent 
«"todefiaud,  &&,"  it  auflkicol. 


Jogé  :— CU*«n  tffidavit  irnir  8  idf 
Arret  dann  b'quel  il  ett  dit  **  GIua  le 
"  DépuMint  o»t  infimué  d'iina  inanidra 
'cmyablo,  a  t«>«ie  raiton  dt*  croire, 
"et  croit  vraiment  danata  oontcience, 
**  que  le  Défrmiettr  e«t  tar  le  point  de 
"  receler  t-et  bienti  dftte*  et  riT  tii  daiie 
*'  la  vue  de  fraudrr,  ftc,"  a  1 1 


Judgment,  rendered  the  Sid  March,  1855. 

A  Writ  o£  Strine- Arret  issued  in  the  cause,  upon  the  leturn 
of  the  Writ  the  Defendant  moved  to  quash  the  8ai9ie^Arrétj 
upon  the  ground  that  there  was  no  proof  on  oath  that  the 
Defendant  was  about  to  secrete  his  effects  with  intent  to 
defraud  the  Plaintiffs. 

The  affidavit  upon  which  the  Writ  issued,  after  alleging 
the  indebtednesa  and  cause  of  debt,  set  forth  : 

"  That  Deponent  is  credibly  informed,  hath  every  reason 
**  to  believe,  and  doth  verily  in  his  conscience  believe,  that 
*'  the  said  WiHiam  Price  is  immediately  about  to  secrete 
'^  his  estate,  debts  and  effects,  with  an  intent  to  defVaud  his 
"  creditors,  and  the  said  C.  and  W.  Wurtele  in  particular.'^ 

The  motion  to  quash  alleged,  *^  That  no  affidavit  was 
made  in  manner  and  in  the  terms  requiied  by  law  to  justify 
the  issuing  of  the  said  Writ  :" 

^  That  there  was  no  proof  on  oath,  previous  to  the  issuing  of 
the  Writ  of  Saisie-Arrétj  that  the  Defendant  was  about  to 
secrete  his  estate,  debts  and  efibcta  w^b  an  intent  to  de&aud 
IwdGditiMl* 
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Stuart,  Onu.  :  la  support  of  the  motioa  contended  that 
by  the  27th  Geo.  Ill,  Cap.  4,  sec.  10^  it  was  necessary  to 
swear  positively  **  That  the  Defendant  was  about  to  secrete 
his  estate,  debts  and  effects,'^  and  not  merely  to  swear  '^  that 
Deponent  was  credibly  informed,  had  -eveiy  tèàsba  to  believe, 
and  verily  in  his  conscience  did  believe,  &c."  ;  t^a,t  according 
to  the  Statute  above  cited  this  was  no  pnx^  at  all,  and  that 
therefore  the  Writ  of  Satsié-Arrit  isstcéd  ht  the  canne;  should 
be  set  aside  and  quasbed. 

Anovbs  : — In  shewing  cause  against  the  motion  maintain- 
ed that  in  the  affidavit  in  the  cause,  the  provisions  6t  the 
Statute  above  cited  were  oomjiUed  with  ;  tbat  by  the  9tfa 
Geo.  IV,  Cap.  27,  the  Legislature  itself  had  put  its  own 
interpretation  upon  the  first  mentioned  Statute,  by  pres- 
cribing a  fonn  of  affidavit  to  be  «sed  f<^  the  issuing  out  of 
Writs  of  Same-ilrr^f,  and  tbat  the  affidavit  in  the  present 
cause  was  an  eiaaoX  .trttnsoript  of  the  toitk  of  affidavit  in 
question,  and  therefore  most  be  held  «tffficient^ 

Judgmeot  : 

The  Court  having  seen  and  examinfetf  the  proceedings  of 
record,  and  heard  the  parties  by  their  Couifsel,  respectively, 
upon  the  rule  of  the  seventh  day  of  Februaiy  last,  granted  to 
the  Defendant  upon  his  motion  to  quash  the  Writ  of  Attach* 
ment  or  Saisie- Arret  in  this  cause  issued,  for  the  reasons  in 
the  said  motion  mentioned,  doth  amsider  imd  adjudge  tbat 
the  said  rule  be  and  the  same  is  hereby  diaçba];ged..  (I) 

LblisvéA  and  AiroAs,  for  Plaintiffs* 
Stuart,  O.  Oko.!.,  for  Defendant. 

(1)4  L.  C,  R0|w  p.  19,  Shaw  ti.  McCuoeU  :— Ante  p.  195,  Laiiig  ft.  Brader. 
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SUPERIOR  COURT.— QUEBEC. 

Before  Bowkn,  Chief  Justice,    Merkdith  and  Morin, 

Justices. 

(Baulk,. Plaint^. 

iio.  1478.  }  Ts. 

(  NjBLsoN  et  al Defendants. 


Held  :— That  an  affidavit  for  iairie- 
arrêt  in  which  it  is  said  :  **  That 
**  Deponent  hath  every  reason  to  be- 
''  lieve,  and  doth  verily  believe  that 
"  the  Defendants  ar<>  immediately 
"  about  to  secrete  their  estate,  debts 
**  and  effects  with  intent  to  defraud» 
**  &c."  is  insufficient,  and  not  in 
accordance  with  the  27th  Geo.  HI,  Cap. 
4,  or  the  form  prescribed  l^  the  9th 
Geo.  lY,  Cap.  27. 


Jugé  : — Qn'an  affidavit  pour  sattie- 
arrèt  dans  lequel  il  est  dit  :  <'  Que  le 
**  Déposant  a  raison  be  croire,  et  croft 
"  vraiment  que  les  Défendeurs  sont 
**  sur  le  point  de  receler  leurs  biens, 
*'  dettes  et  effets  dans  la  vue  de  frauder 
"  &c.,"  n'est  paseuffisant,  et  n'est  pas 
conforme  anx  dispositions  de  la  27e 
Geo.  m,  Cap.  4,  ou  la  foime  prescrite 
eu  la  9e  Geo.  IV,  Cap.  27. 


Judgment  rendered  Sid  March,  1855. 


The  case  was  beard  upon  a  motion  by  Gale  and  Hoffman» 
two  of  the  Defendants^  to  quash  the  Writ  of  saisie-arrét  in  the 
cause  issued,  and  the  attachment  made  under  the  same,  upon 
the  ground,  that  the  affidavit  upon  which  the  Writ  issued 
did  not  contain  sufficient  proof  that  the  Defendants  were 
about  to  secrete  their  estate,  debts  and  effects. 

The  affidavijt  after  alleging  the  indebtedness,  and  cause  of 
debtj^  set  forth— 

*^  That  this  Déponent  hath  every  reason  to  believe,  and 
doth  Verily  believe,  that  the  said  Defendants  are  immediately 
about  to  secrete  their  estate,  debts  and  effects,  with  intent  to 
defraud,  &c." 

The  motion  to  quash  was  made  upon  the  ground  that  the 
affidavit  did  not  contain  due  proof  that  the  Defendants  were 
about  to  secrete  their  estate,  debts  and  effects,  in  the  manner 
and  form  required  by  the  Statute  27th  Geo.  Ill,  Cap.  4,  sec. 
10. 
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Austin  :  In  shewing  cause  against  the  moti(Mi  contended 
that  all  that  was  required  by  the  Statute  above  cited  was, 
that  there  should  be  due  proof  on  oath,  to  the  satisfaction  of 
one  Judge,  that  the  Defendants  were  about  to  secrete  their 
estate,  debts  and  effects  with  an  intent  to  defraud,  &c.  that 
the  ground  upon  which  the  Plaintiff  in  this  cause  founded 
his  said  belief  was,  that  in  an  affidavit  filed  and  of  record  in 
a  case  in  this  Court,  the  case  of  Galbraith  vs.  Nelson  et  a/., 
it  was  alleged  that  the  Defendants  in  this  cause  were  about 
to  secrete  their  estate,  debts  and  effects  with  an  intent  to 
defraud  their  creditors,  &c.  ;  that  therefore  the  Plaintiff  in 
this  cause  was  justified  in  entertaining  his  said  belief,  and 
that  the  grounds  of  his  belief  as  above  mentioned,  were 
sufficient  to  warrant  the  issuing  of  a  Writ  of  Capias  ad  Res- 
pondendum^ and  consequently  should  be  held  sufficient  to 
sustain  a  Writ  o{  Saisie- Arret  and  Attachment  made  in  virtue 
thereof. 

Andrsws  :  In  support  of  the  motion  maintained  that 
the  10th  section  of  the  27th  Geo.  S,  Cap.  4,  required  that  in 
the  affidavit  for  a  Writ  of  Scdrie- Arret  it  should  be  positively 
alleged,  that  the  Defendant  was  about  to  secrete  his  estate, 
debts  and  effects  ;  that  it  was  not  sufficient  to  allege  that 
Deponent  had  every  reason  to  believe  and  verily  did  believe, 
and  assign  the  grounds  of  his  belief,  but  that  the  Deponent 
should  positively  swear  that  the  Defendant  was  about  to 
secrete,  &c.  ;  that  the  affidavit  in  the  case,  contained  no 
such  allegation,  the  Writ  of  Saisie-Arrêt  should  therefore  be 
quashed. 

Meredith,  Justice  :  The  affidavit  in  this  case  is  in  the 
form  given  by  the  9th  Geo.  IV,  Cap.  27,  excepting  that  the 
words,  "  that  he  had  been  credibly  informed,"  are  omitted, 
the  allegation  in  the  affidavit  being,  "  That  this  Deponent 
hath  every  reason  to  believe  and  doth  verily  believe,  &c." 
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The  Court  holds  the  affidavit  insufficient,  as  not  being  in 
accordance  with  the  words  of  the  27th  Greo.  IV,  Cap.  4,  and 
the  form  given  in  the  9th  Geo.  IV,  Cap.  27,  and  which  has 
been  generally  used,  even  since  that'^Act  has  ceased  to  be  in 
force. 

"The  Court,  &c.  considering  that  the  affidavit  of  the  Plain- 
tifT,  upon  which  the  said  Writ  of  Saisie-Arrêt  or  entiercement 
was  sued  out,  was  insufficient  to  justify  the  issuing  of  the 
same  : — It  is  in  consequence  ordered  and  adjudged  that  the 
attachment  made  under  the  said  Writ  of  Saisie-Arrét^  in  the 
hands  of  the  tiers-saisie  James  Maclaren,  be,  and  the  same 
is  hereby  quashed,  and  declared  ûuU  and  void,  with  costs 
against  the  Plaintiff  and  in  favor  of  the  said  Defendants, 
John  Valiant  Gale  and  Andrew  William  Hoffman  :  which 
costs  are  hereby  awarded  to  Messrs.  Andrews  and  Campbell, 
as  Attorney  for  the  said  John  Valiant  Gale  and  Andrew 
William  Hoffinan. 

AuHTMf,  F.  W.  6.,  for  Plaintiff. 
Airnssws  and  Campbbll,  for  Defendants. 
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BANC  DE  LA  REINE,  j  distRICT  DE  MONTREAL. 
Jbir  Appbl.  ) 

Piéaents  :   Sir  L.  H.  LaFoktains,  Baronet,  Jnge-en^Cbef, 

DuTAi^  Carcw  et  Mkrsdith,  Juges. 


Trjbmblay. 


I  Appelant^ 


et 

La  CoMPAONiJB  d-^s  Propriétaires  du 
Chemin  à  Lisses  du  Champlaiaet 
du  St*  Laurent Intimée. 


Jogé  : — 1.  Que  dans  le  6«B-ranad.i , 
W  o«4airei  ont  te  droit  de  ncevuii  li*8 
■rtim*m  aibitmi««  et  delivrfr  <ie«  eipé- 
dhinvr»  authf iifiqnra  d-  ti^llrsi«*ilencra, 
liiiriqu*' du  c^ttificiii  de  piv»talii>D  de 
»nii«iit  dee  arb  trrt  qui  i»  ut  y  ôtre 
lUiché,  qoe  iit»aiinéii  eut  let  pouvoir 
Imri^  re«ofijiu  par  lee  Act<s  '*et  2 
GuU.  iV,  ch.  58,  et  l3  et  14  VicL  ch. 
114 

t,  Ctue  la  lîqatdatînn  d*  s  dépena  par 
lei  arbitre*  nooifnés  a»oa  ropémtiun  des 
Actrs  sos-meatimioés  ne  vicie  pas  le 
nppuft* 


HeVd  :->!.  That  in  Lower  Canada 
Nofariffs  have  the  )M>wer  lo  receive  the 
leport  oi  arbimtors  and  to  |[iv#  certi- 
fied copy  of  the  swearing  m  oi  !he 
arbitrators  annexed  thereto,  and  that 
such  power  is  specially  recognispd  as 
belong  ng  to  tbem  by  the  Statutes  2 
Will.  IV,  ch.  Ab,  and  13  and  14  Vict, 
ch.  114. 

2.  That  the  assessment  of  costs  by 
arbitrators  Banned  undei  the  previsioiis 
of  the  Statutes  above  ujeiitioued  does 
not  vitiate  their  report. 


Sir  L.  H.  LaFontaine,  Baronet,  Juge  en-Chef  :  La  com- 
pagnie dont  l'existence  remonte  à  Pannée  I8St,  (1)  a  été 
autorisée,  par  un  acte  de  la  législature,  passé  en  l'année 
1850,  (2)  à  prolonger  de  St.  Jean  à  la  frontière^  dans  la 
direction  de  Rouse's  Point,  dans  PEtat  de  New  York,  les  che- 
mius  à  lisses  qu'eil  eavai  déjà  faits  de  Laprairie  à  St.  Jean, 
et  d*en  étendre  les  parcours,  par  un  embranchement  dans  la 
direction  opposée,  jusqu'à  St.  Lambert,  vis-à-vis  de  Montréal. 

Cette  loi  lui  donne  le  droit  d'acquérir,  soit  à  l'amiable, 
soit  par  expropriation^  moyennant  une  indemnité  préalable, 
les  terrains  dont  la  possession  lui  est  nécessaire,  et  dont  elle 
a  scale  le  choix.  Lorsque  les  parties  ne  s'accordeiU  pas  sur 
le  chifire  de  l'indemnité,  il  y  a  lieu  à  un  arbitrage,  et  voici 
conmient  on  procède.  La  compagnie  fait  signifier  au  pro- 
priétatje,  un  avis  contenant-— 1.  la  désignation  du  teiraiii 
qu'elle  veut  prendre  ;  S.  l'offre  de  la  somme  précise  qu'elle  en* 

U)apuiU.iV.ch.  » 
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tend  lui  payer  comme  indemnité  ;  et  3.  le  nom  de  la  personne 
dont  elle  fait  choix  pour  agir  comme  son  arbitre,  dans  le  cas 
où  son  offire  ne  serait  pos  acceptée.  Cet  avis  doit  être  accom- 
pagné du  certificat  d'un  arpenteur,  déclarant,  entr'autres 
choses,  que  la  somme  offerte  par  la  compagnie  forme  une 
juste  indemnité.  (1)  Dans  le  cas  actuel,  toutes  ces  formalités 
ont  été  remplies  ;  Tavis  donné  à  l'Appelant,  et  le  certificat 
de  Parpenteur  Perrault,  portant  date  du  25  Avril,  1851  ;  la 
somme  offerte,  comme  indemnité,  est  de  £27  11  S,  et  Mr. 
James  Somerville  est  l'arbitre  nommé  par  la  compagnie. 

De  son  côté,  le  propriétaire  s'il  refuse  la  somme  ainsi 
offerte  et  désire  nommer  lui-même  un  arbitre,  doit  faire  le 
choix  de  cet  arbitre  sous  trois  jours  après  la  signification  de 
Tavis  susdit,  et,  dans  le  même  délai,  en  &ire  notifier  le  nom 
à  la  compagnie.  Les  deux  arbitres  ainsi  nommés  doivent 
choisir  un  tiers  arbitre  ;  s'ils  ne  s'accordent  pas  sur  ce  choix, 
le  tiers  arbitre  est  nommé  par  un  juge  de  la  Cour  Supérieure, 
sur  requête  de  l'une  ou  de  l'autre  des  parties.  (2) 

L'Appelant  n'ayant  pas  accepté  l'offre  de  la  compagnie  a 
fait  choix  de  M.  François  Bourassa  pour  son  arbitre  ;  choix 
constaté  par  acte  passé  devant  notaires,  le  28  Avril,  1851,  et 
signifié  le  lendemain  à  la  compagnie  par  l'huissier  Miller. 
Cette  signification  a,  en  outre,  été  reconnue  par  M.  Merry, 
le  trésorier-secrétaire  de  la  compagnie. 

Les  deux  arbitres  des  parties  se  sont  accordées  sur  le 
choix  du  tiers  arbitre,  ils  ont  nommé  M.  Edward  Quinn. 

Le  rapport  ou  la  sentence  des  trois  arbitres,  adopté  à  Puna- 
mité,  est  en  date  du  10  Sept.  1851  ;  et  est  reçu  en  langue 
anglaise,  par  acte  devant  Thomas  R.  Jobson,  notaire,  et  son 
confrère  ;  et  fixe  l'indenmité  que  la  compagnie  doit  payer,  à 
la  somme  de  £44  2  10  ^'  avec  la  somme  additionnelle  de 
^^  £26  pour  les  fi^is  et  dépens  du  dit  arbitrage,  payable 

•'  Ca  I3th  luid  llth  Vict.,  ch.  il4,  s  31,  §  3. ^ 
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^  comme  suit  :  an  dit  James  Somerville  £6  ;  au  dit  Fran- 
^^  çois  Bourassa  £12  ;  et  an  dit  Edward  Quinn  £G  ;  et  £2 
'^  à  qui  il  appartiendra  pour  la  rédaction,  l'exécution  et  la 
"  signification  du  rapport  ;"  c'est-à-dire,  £2  au  notaire  Job- 
son,  qui  l'a  reçu  et  en  a  gardé  la  minute. 

L'action  de  l'Appelant  avait  pour  objet  de  faire  condamner 
la  compagnie  à  lui  payer  ;  1.  la  susdite  somme  de  £44  2  10 
montant  de  l'indemnité  adjugée  par  la  sentence  arbitrale  ; 
2.  la  somme  de  £12  pour  M.  Bourassa,  son  arbitre,  et  celle 
de  £2  pour  le  notaire  Jobson. 

Une  défense  au  fonds  en  droit,  présentée  en  premier  lieu 
par  les  Intimés,  fut  déboutée.  Cette  défense  était  suivie  de 
trois  exceptions  péremptoires,  et  d'une  défense  au  fonds  en 
fait.  La  première  exception  invoquait  la  nullité  de  la  sen- 
tence des  arbitres,  résultant,  disait-on,  de  ce  que  ceux-ci, 
sans  en  avoir  reçu  le  pouvoir,  ni  de  la  loi,  ni  du  consente- 
ment des  parties,  avaient  pris  sur  eux  d'adjuger  et  taxer  les 
dépens  de  l'arbitrage,  tandis  que  par  le  statut  en  question 
cette  liquidation  des  dépens,  en  l'absence  d'accord  entre  les 
parties  sur  leur  montant,  devait  être  faite  par  un  juge  de  la 
Cour  Supérieure  ;  dans  la  deuxième  exception  les  Intimés 
répétaient  les  mêmes  moyens  de  nullité,  ajoutant  que  la 
mission  des  arbitres  était  seulement  d'évaluer  le  terrain  dont 
l'Appelant  devait  être  exproprié  par  la  compagnie,  et  qu'en 
adjugeant  et  taxant  les  dépens,  comme  ils  l'avaient  fait,  les 
arbitres  avaient  outre-passé  leurs  pouvoirs,  ce  qui,  disaient 
les  Intimés,  avait  eu  l'effet  de  frapper  de  nullité  la  sentence 
arbitrale  ;  la  troisième  exception  articulait — 1.  défaut  de 
prestation,  par  les  arbitres,  du  serment  requis  par  le  statut  ; 
2.  défaut  d'avis  aux  Intimés,  des  procédés  ou  des  assem- 
blées des  arbitres  ;  S.  non  prestation,  par  les  témoins,  du 
serment  requis  par  la  loi  ;  4.  absence  d'accord  entre  les  par. 
ties  SUT  le  montant  des  dépens,  et  non  taxation  de  ces  dépens 
par  un  juge  de  la  Cour  Supérieure  ;  5,  irrégularité ,   illÉ 
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galitê  et  nallité  (airgoées  d\iiie  manière  générale)  de  toas 
les  autres  procédés  des  arbitres  ;  6*  adjudication  de  dom- 
mages et  dépens  excessifs. 

Le  jugement  de  la  Cour  de  première  instance,  qui  déboute 
PÂppelant  de  son  action,  a  été  rendu  le  13  Avril,  1853  ;  les 
motifs  en  sont,  en  substance,  que  la  copie  notariée  (produite 
en  cette  cause)  de  la  sentence  des  arbitres  et  de  leur  presta- 
tion de  serment,  ne  pouvait  faire  preuve  légale  ni  de  Pune  ni 
de  l'autre,  attendu  que  les  notaires  en  ce  pays  n'ont  point 
qualité  pour  recevoir  et  certifier  une  telle  sentence  et  un  tel 
sennent,  et  pour  en  garder  l'original  au  nombre  de  leurs 
minutes. 

Les  Intimés  n^ont  fait  aucune  preuve  à  l'appui  de  leurs 
moyens  de  contestation.  Le  sort  de  la  cause  dépend  donc 
de  la  preuve  faite  par  l'Appelant. 

Le  statut  de  1850,  sect.  21,  §  7,  impose  aux  arbitres 
l'obligation  de  prêter  ^^devant  l'un  des  commissaires  préposés 
^^  à  la  réception  des  affidavits  dont  il  est  permis  de  iaire 
^^  usage  dans  la  Con  r  Supérieure,  serment  de  ret)iplir  fidèle- 
"  ment  et  impartialement  les  devoirs  de  leur  charge."  Le 
notaire  Jobson,  étant  un  de  ces  commissaires,  a,  en  cette 
qualité,  et  non  en  celle  de  notaire,  administré  aux  trois 
arbitres  le  serment  requis  par  la  loi  ;  il  a,  en  la  même  qualité 
de  commissaire,  rédigé  un  acte,  ou  certificat,  de  cette  pres- 
tation de  serment,  lequel  acte  est  signé  de  lui  et  des  arbitresi 
et  porte  la  date  du  29  Juillet,  1851.  Plus  tard,  savoir  le  10 
Septembre  de  la  même  année,  M.  Jobson,  en  sa  qualité  de 
notaire,  a  reçu  la  senterce  arbitrale  dont  il  s*agit,  et  en  a 
gardé  la  minute.  Dans  cette  sentence,  \e^  arbitres  déclarent 
eux-mêmes  ^^  avoir  dûment  prêté  serment  devant  Thomas  R. 
^^  Jobson,  commissaire  pour  recevoir  les  affidavits,  &c.  &c., 
*^  le  29  luillet  alors  dernier,  ainsi  qu'il  appert  par  certificat 
^^  à  cet  effet,  demeuré  annexé  à  la  minute  des  présentes  " 
•'est-àrdiiBy  à  la  minute  d»  la  ditis  sentence  aibitrale» 
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A  l'appui  de  son  action,  l'Appelant  a  produit  nne  copie 
on  expédition  notariée  (cVst  à  dire  duement  certifiée  par  iM. 
Jobson,  en  sa  qualité  de  notaire  dépositaire  de  la  minuip),  de 
la  sentence  arbitrale  et  de  la  prestation  de  serment.  C'est 
cette  copie  notariée  que  les  premiers  juges  ont  regardée 
comme  ne  faisant  pas  preuve  légale.  L'a  question  est  donc 
de  savoir  si  cette  sentence  pouvait  être  reçue  par-devant 
notaire,  et  si  l'acte  de  la  prestation  du  serment  pouvait  être 
annexé  à  la  minute  de  la  sentence,  de  manière  à  en  faire 
partie  ?  Si  cette  question  est  résolue  dans  l'affirmative,  il 
s'ensaivra  que  la  copie  notariée,  produite  par  l'Appella^it, 
est  revêtue  du  caractère  de  l'aulhenticitê,  et,  par  conséquent, 
fait  preuve  légale  de  la  sentence  arbitrale  et  du  serment. 

Je  dois  d'abord  faire  observer  que  le  statut  de  1850  ne 
prescrit  aucune  forme  sacramentelle  pour  la  rédaction  des 
avis  ou  notifications  que  les  parties  peuvent  se  donner  réci- 
proquement, non  plus  que  pour  celle  de  la  nomination  des 
arbitres,  de  la  prestation  de  serment  et  de  leur  sentence  ; 
qu'il  ne  fixe  aucun  temps  pour  l'opération  et  le  rapport  des 
arbitres,  excepté  en  un  seul  cas,  celui  où  le  tiers-arbitre  est 
nommé  par  un  juge  de  la  Cour  Supérieure,  lequel  juge  doit, 
en  faisant  cette  nomination,  fixer  le  temps  pendant  lequel  le 
rapport  doit  être  fait  ;  que  le  statut  garde  le  silence  sur  la 
dénonciation  à  faire  aux  parties,  de  la  sentence  arbitrale,  le 
législateur  n'ayant  peut-être  pas  voulu  reconnaître  la  néces- 
sité de  cette  formalité  ;  que  le  dernier  paragraph  de  la  21e 
section  déclare  que  ^^  no  award  made  as  aforesaid  shall  be 
'^  invalidated  by  any  want  of  form  or  other  technical  objec- 
*^  tion,  if  the  requirements  of  this  Act  shall  have  been 
"  complied  with,  and  if  the  award  shall  state  clearly  the  sum 
^  awarded,  and  the  lands  or  other  property,  right  or  thing  for 
^^  which  such  sum  is  to  be  the  compensation  ;  nor  shall  it  be 
"  necessary  that  the  party  or  parties  to  whom  the  sum  is  to 
**  be  paidy  be  named  in  the  awazd." 
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Dans  le  cas  où  la  sentence  serait  rédigée  par  les  arbitres 
eux-mêmes,  si  elle  ne  peut  être  déposée  chez  un  notaire,  où 
le  sera-t-elle,  si  le  statut  de  1850  garde  le  silence,^  et  sur  la 
manière  de  faire  ce  dépôt,  et  sur  le  lieu  où  il  doit  être  fait  ? 
Les  fonctions  des  arbitres  sont  terminées  avec  leur  rapport  ; 
et  si  un  notaire  n'a  point  qualité,  d'un  côté,  pour  recevoir  ce 
rapport  en  minute,  de  l'autre,  pour  en  recevoir  le  dépôt  et  en 
donner  acte  aux  arbitres,  lorsque  ceux-ci  l'ont  rédigé  eux 
mêmes,  il  s'en  suivra  que  personne  n'en  aura  la  garde,  et  que, 
par  conséquent,  personne  ne  pourra  en  délivrer  des  copies  ou 
expéditions  authentiques.  Cependant,  comme  je  le  ferai  voir 
plus  tard,  le  statut,  dans  sa  2Se  section,  parle  d'une  copie 
authentique  de  ce  rapport. 

Est-il  bien  vrai  de  dire  que  les  notaires,  dans  le  Bas  Cana- 
da, n'ont  point  qualité  pour  recevoir  les  sentences  arbitrales, 
ainsi  que  l'a  décidé  la  Cour  de  première  instance  ?  Si  nous 
consultons  nos  livres  sur  l'ancien  droit  français,  tant  antérieur 
que  postérieur  à  l'établissement  du  Conseil  Supérieur  de 
Québec  en  l'année  1663,  il  nous  sera  facile,  ce  me  semble, 
de  nous  convaincre  qu'en  France,  les  notaires  avaient  la 
faculté,  non  seulement  de  passer  les  compromis  des  parties, 
mais  encore  de  recevoir,  soit  en  minute,  soit  en  dépôt,  les* 
sentences  de  leurs  arbitres,  et  d'en  délivrer  des  expéditions. 
Dans  le  cas  actuel,  les  parties,  il  est  vrai,  n'avaient  pas  fait 
de  compromis  par  devant  notaires,  quoiqu'elles  eussent  pu  le 
faire,  le  statut  ne  leur  ayant  pas  interdit  le  pouvoir  d'en  faire 
un  à  l'amiable,  n:ais  il  n'en  existait  pas  moins  un  compromis 
entr'elles  ;  ce  compromis  était  dans  la  loi  même,  le  statut  de 
1850  l'ayant  fait  pour  elles  ;  et  les  arbitres  qui  ont  rendu  la 
sentence  dont  il  s'agit,  n'en  étaient  pas  moins  les  arbitres 
des  parties,  choisis  par  elles-mêmes. 

Il  y  a  bien  eu  en  France,  à  une  certaine  époque  des  '^  gref- 
fiers des  arbitrages,"  auxquels  on  avait  donné  la  faculté  de 
recevoir,  à  l'exclusion  des  notaires,  les  compromis,,  les  sen» 
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tences  des  arbitres  et  quelques  autres  actes  ;  mais  ces  oSieiers 
publics  n'ont  jamais  été  transplantés  en  Canada,  et,  par  con- 
séquent, nos  notaires  n'ont  pas  pu  être  privés  du  dmit,  dont 
leurs  confrères,  en  France,  étaient  en  possession  avant  la 
création  de  ces  "  officiers,"  de  recevoir  les  sentences  arbi 
traies.  Les  "  Greffiers  des  arbitrages  *'  avaient  été  établis 
par  un  Edit  du  mois  de  Mars,  1673,  qui  est  rapporté  tout  au 
long  dans  le  "  Traité  des  Droits  des  Notaires  "  de  Langloix, 
à  la  page  61  de  son  "  Recueil  des  Chartres,  tit.  1,  "  Lettres- 
Royaux."  Cet  Edit  donnait  en  effet  à  ces  officiers  le  pouvoir 
de  recevoir  les  sentences  arbitrales,  à  l'exclusion  des  notaires  ; 
mais  cette  loi  était  une  loi  nouvelle  ;  et  par  cela  même 
qu'elle  ôtait  ce  pouvoir  aux  notaires,  elle  reconnaissait  que 
ceux-ci  en  étaient  en  possession  avant  sa  promulgation,  et 
qu'ils  l'avaient  exercé  jusque  là.  Or  cet  Edit  n'ayant  pas  été 
enregistré  au  Canada,  il  n'a  pu  affecter  le  droit  de  nos 
notaires  de  recevoir  les  sentences  des  arbitres  et  d'en  délivrer 
des  expéditions.  Du  reste  ces  charges  de  "  Greffiers  des 
Arbitrages  "  furent  bientôt  rachetées  dans  la  plupart  des 
sièges,  soit  par  les  notaires,  soit  par  les  Greffiers  des  Justices 
Royales.  Un  Edit  du  mois  d'Août  de  le  même  année,  1673, 
abolit  celles  qui  avaient  été  créées  pour  Paris,  et  les  fonctions 
qui  y  avaient  été  attachées,  par  l'Edit  de  leur  création,  furent 
de  nouveau  exercées  par  les  notaires.  (1)  "  Que  les  notaires," 

(1)2  NouT.  Denisart,  vbo.  Arbitrage,  f  3,  p.  242,  No.  3  :— 1  Pigean,  ppj  SO  et 
26  : — Langloix,  ch.  6,  pp.  IX  et  X.. 

11  j  avait  *'  vin^  o^cos  de  Greffiers  héréditaires,"  créés  par  l'Edit  de  Mars, 
1673,  pour  la  ville  et  faubourgs  de  Paris,  dit  Langloix  ;  par  Edit  da  mois 
d'Août  de  la  même  année,  le  Roi,  **  ayant  mis  en  considération  la  possession 
immémoriale  où  étaient  les  113  Notaires  du  Cbfttelet  de  Paris,  des  fonctions  attri- 
buées, tant  concurremment  qui  privativement,  aux  dits  greffiers, ....  éteignit  et  sup- 
prima le  titre  des  dits  vingt  offices.  *. ...  et  Sa  Majesté  réunit  et  incorpora  aux  dits 
113  Notaires  du  Chitelet  de  Paris,  et  à  chacun  d'eux  et  leurs  successeurs  en  leurs 
offices  à  perpétuité,  toutes  les  fonctions  attribuées  aux  dits  vingt  offices  de  greffier." 
Puis,  Langloix,  ajoute  :  '*  Les  notaires  ont  payé  pour  cette  réunion  quatre  cent 
**  cinquante-deux  mille  livres  de  finance  principale,  des  deniers  par  eux  empruntés 
'*  à  cet  effet,  et  dont  ils  paient  rente  encore  actuellement."  EIxtrait  de  l'édition  de 
1738. 

L'on  trouve  à  la  pac^e  34G  du  2d  Vol  :  de  nos  "  Edits  et  Ord  :  Royaux,"  des 
provisions  du  Roi  de  France,  en  date  du  l8  Mai,  1675,  (c,  a.  d,  deux  ans  après  les 
15 
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dît  Langloix,  "fussent  avant  cette  réunion,  en  possession  des 
fonctions  attribuées  aux  dits  Greffiers,  on  en  voit  la  preuve 
dans  un  arrêt  du  Parlement  du  4  Mars,  1662." 

"  L'Acte  qui  contient  la  sentence  arbitrale,"  dît  le  Nouv. 
Denisart  au  mot  "  arbitrage,"  p.  243,  sous  le  No.  6,  "  est 
écrit  entièrement  par  les  Notaires  auxquels  les  arbitres  en 
personne  dictent  leur  sentence."  Puis  Ton  donne  une  for- 
mule de  cet  acte,  lorsque  la  sentence  arbitrale  est  reçue  en 
minute  par  un  notaire.  (1) 

Pigeau,  t.  1,  p.  25  :  "  Après  ce  contrôle,"  (lorsque  le  juge- 
"  ment  des  arbitres  était  sujet  au  contrôle,  ce  qui  n'était  pas 
le  cas,  lorsqu'il  était  reçu  par  un  Notaire  de  Paris)  ;  *'  on  le 
"  dépose  chez  un  Notaire."  Ceci  avait  lieu  quand  les 
arbitres  avaient  eux-mêmes  rendu  leur  jugement,  sans 
avoir  recours  au  Notaire  pour  le  rédiger  en  minute.  "  Ce 
•*  dépôt,'*  dit  Pigeau,  "se  fait  par  les  arbitres  eux-mêmes,  et 
"  le  Notaire  en  dresse  un  acte  ". . . .  "Le  dépôt  étant  fait  on 
"  pense  que  le  jugement  doit  être  prononcé  aux  parties  ". . . . 
"  Cette  prononciation  se  fait  ordinairement  par  le  GreiRer 
"  des  arbitrages,  ou  le  Notaire  dépositaire  de  la  sentence, 
"  aux  parties  qui  vont  chez  lui,  et  si  elles  ne  le  font,  il  se 
"  transporte  chez  elles  et  leur  en  fait  lectûiie." 

Perrière,  Science  des  Notaires,  t.  2,  p.  428.  Edition  de 
1771,  antérieure  aux  deux  Edits  concernant  l'office  de  "  Gref- 
fier des  arbitrages,"  donne  une  formule  d'un  acte  d'apport  ou 
dépôt  d'une  sentence  arbitrale,  "  mis  au  pied  d'icelle,"  chez 
un  Notaire  pour  la  garder  en  ses  minutes,  la  prononcer  aux 

deux  Edita  de  1673,)  octroyant  à  M.  Giles  Rageot,  "  un  des  offices  de  notaire 
**  garde  notes,  en  la  jurisdiction  de  la  dite  ville  de  Cluébec  en  la  Nouvelle  France, 
"  pour  le  dit  office  avoir,  tenir  et  exercer  «onformément  à  la  Coutume,  Prévoté  et 
"  Vicomte  de  Paris,  et  en  jouir  et  user  aux  honneurs,  autorités,  prérogatives,  frsn- 
"  chises,  gages,  droits,  profits,  revenue  etémoiumens  au  dit  office  appartenant^." 
(1)1  Pigeau,  pp,  25  et  26  : — ^Quyot,  Repert.  de  Jur.  vbo.  Arbitre,  p.  551. 
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parlies  aussi  y  nommées,  et  en  délivrer  djss  expéditions  à 
qui  il  appartiendra,  dont  acte,  etc.  etc." 

Il  me  semble  donc  qu'il  ne  peut  exister  de  doute  sur  la 
faculté  que  nos  Notaires  ont,  par  les  anciennes  lois  fran- 
çaises, de  recevoir  les  sentences  arbitrales.  Ils  n'en  ont  été 
privés  par  aucune  loi  particulière  au  Bas  Canada.  M.  Jobson, 
comme  Notaire,  avait  donc  le  pouvoir  de  recevoir  la  sentence 
dont  il  s'agit  en  cette  cause,  si,  dans  le  cas  actuel,  l'exercice 
de  ce  pouvoir  n'a  pas  été  interdit  aux  Notaires  parles  statuts 
qui  régissent  la  Compagnie  des  Intimés.  Ces  statuts,  loin 
de  décréter  une  pareille  interdiction,  contiennent,  à  mon  avis, 
une  reconnaissance  formelle  de  la  faculté  des  Notaires  de 
recevoir  les  sentences  arbitrales  qui  concernent  les  Intimés. 

L'existence  de  la  Compagnie  repose  sur  l'Acte  de  1832,  ch. 
58,  suivi  de  deux  ou  trois  autres  Actes  de  la  Législature,  an- 
térieurs à  la  promulgation  de  celui  de  1850,  ch.  114 
"  Toutes  les  dispositions  "  de  ces  premiers  Actes,  sont  décla- 
rées, par  la  25e  section  du  dernier,  et  ce  "  en  autant  que  celui- 
ci  ne  contient  pas  de  dispositions  spéciales  au  contraire," 
être  applicables,  comme  devant  les  régir,  à  l'embranchement 
et  à  la  continuation  du  chemin,  qui  doivent  être  pratiqués 
sous  l'autorité  du  nouvel  Acte,"  tout  de  même  que  si  cet  em- 
branchement et  cette  continuation  eussent  été  faits  sous 
l'autorité  des  premiers." 

Des  difficultés  semblables  à  celle  qui  a  donné  lieu  à  un 
arbitrage  entre  l'Appelant  et  les  Intimés,  pouvaient,  sous  l'o- 
pération de  l'acte  de  1832,  Sect  :  12,  être  également  réglées 
par  des  arbitres,  ou  bien  par  le  verdict  ou  jugement  d'un 
jury  spécial.  Puis  la  16e  section  de  cette  Acte  porte  que 
"  tous  marchés,  ventes  et  transports,  et  toutes  décisions  d'ar- 
"  bitres  comme  susdit,  ou  copies  notariées  d'iceux,  lorsqu'ils 

"  seront  passés  par  devant  Notaires,  seront  transmis  au  Pro- 
15  ♦ 
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"  tonotaîre  de  la  Cour  du  Banc  du  Roi  pour  le  District  de 
"  Montréal,  pour  être  par  lui  gardés  parmi  les  archîyes  de  la 
^'  dite  Cour,  et  seront  pris  et  regardés  comme  étant  records 
^^  de  la  dite  Cour  à  toutes  fins  et  intentions,  et  iceux  ou 
^^  copies  conformes  d'iceux  seront  considérés  comme  preuve 
^^  valable  dans  tontes  Cours  quelconques  en  cette  Province." 
Les  mots  ci-dessus  rapportés  ^'  copies  notariées  d'iceux, 
^^  lorsqu'ils  seront  passés  devant  Notaires,"  lesquels,  comme 
on  le  voit,  comprennent  ^ou/e5  décisions  éParbitres^  démontrent 
jusqu'à  l'évidence  que  le  Législateur,  dans  sa  loi  de  1832,  a 
reconnu  et  confirmé  le  pouvoir  des  Notaii*esen  ce  pays  de 
recevoir  les  sentences  arbitrales,  celles  mêmes  qui  concer- 
naient la  Compagnie  des  Intimés,  et  d'en  délivrer  des  expé- 
ditions ou  copies  notariées,  c'est  a  dire  authentiques.  Si,  de 
c«  que  le  statut  de  1860  garde  le  silence  sur  le  dépôt  à  faire 
des  Actes  et  des  sentences  arbitrales  qui  peuvent  avoir  lieu 
sous  son  autorité,  l'on  pouvait  prétendre  qu'il  a  été  dérogé  à 
la  disposition  ci-dessus  citée  du  statut  de  1832,  cette  dérogation 
ne  porterait  tout  au  plus  que  sur  la  nécessité  de  ce  dépôt,  et 
non  sur  le  pouvoir  des  Notaires  de  recevoir  ces  Actes  et  ces 
sentences  arbitrales.  Il  y  a  plus  ;  c'est  que  ce  pouvoir  des 
Notaires  est,  sinon  formellement,  du  moins  virtuellement 
reconnu  par  la  23e  section  du  statut  de  1850.  Cette  section 
autorise  la  Compagnie  à  demander  des  lettres  de  ratification 
de  son  titre,  en  suivant  certaines  fonnalités  particulières,  et, 
lorsqu'il  y  a  sentence  arbitrale,  elle  déclare  que  cette  sentence 
est  le  titre  de  la  Compagnie  à  la  propriété  du  terrain,  auquel 
terrain  l'indenmité  accordée  par  les  arbitres  est  substituée 
pour  l'exercice  des  hypothèques  des  créanciers. 

Lorsque  la  Compagnie  veut  obtenir  des  lettres  de  ratifi- 
cation d'une  sentence  arbitrale,  cette  23e  section  de  la  loi 
exige  qu'elle  délivre  au  Protonotaire  de  la  Cour  Supérieure, 
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non  l'original,  mais  bien  '^  une  copie  authentique  "  de  cette 
sentence  ;  ce  qui  fait  nécessairement  présumer  que  l'original 
doit  être  en  la  possession  ou  garde  de  quelqu'officier  public, 
(autre  que  le  dit  Protonotaire,)  qui  a  qualité  pour  le  recevoir 
soit  en  minute  soit  en  dépôt,  et  qui  a,  de  même,  qualité  pour 
en  délivrer  des  copies  authentiques.  Quel  pourra  donc  être 
cet  officier,  si  ce  n'est  pas  un  Notaire  ?  Le  doute  sur  ce 
point  ne  sera  plus  permis,  si  l'on  fait  le  rapprochement  de 
ces  mots  "  copie  authentique"  du  statut  de  1850,  et  de  ceux 
ci,  "  copies  notariées  d'iceux,  lorsqu'ils  seront  passés  par- 
*'  devant  Notaires,"  qui  se  trouvent  dans  le  statut  de  1832. 

Quant  au  serment  des  arbitres,  si  la  déclaration  qu'ils 
font,  dans  leur  sentence,  de  la  prestation  de  ce  serment,  n'est 
pas  suffisante,  et  qu'il  soit  nécessaire,  nonobstant  le  dernier 
paragraphe  ci-dessus  rapporté  de  la  21e  section  du  statut  de 
1850,  que  le  Commissaire  des  Affidavits  leur  donne  un  certi- 
ficat de  cette  prestation,  pour,  au  besoin,  en  constater  l'exis- 
tence, bien  que  le  statut  n'en  parle  pas,  il  me  semble  tout 
naturel  que,  dans  ce  cas,  le  certificat  accompagne  la  minute 
de  la  sentence  arbitrale  et  en  fasse  partie,  et  que  les  arbitres, 
dont  les  fonctions  sont  terminées  avec  leur  rapport,  ne  sau- 
raient déposer  valablement  ce  certificat  ailleurs  que  chez  le 
Notaire  qui  a  la  garde  de  leur  rapport,  pour  ne  faire  l'un  et 
l'autre  qu'un  seul  tout,  un  seul  et  niéme  Acte,  dont  le  No- 
taire a  qualité  pour  délivrer  des  expéditions  ;  et  jusqu'à 
inscription  de  faux,  ces  expéditions  doivent  être  regardées 
comme  faisant  foi  de  leur  contenu,  tant  à  l'égard  du  serment 
des  arbitres  que  de  leurs  sentences.  Je  suis  donc  d'avis  que 
la  nullité  que  proclame  le  jugement  de  la  Cour  de  première 
instance,  n'existe  pas.  Il  ne  sera  peut  être  pas  hors  de  propos 
de  remarquer  ici  que  cette  prétendue  nullité  de  la  sentence 
arbitrale,  résultant,  dit-on,  de  sa  réception  oar-devant  notaires. 
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n^a  pas  été  plaidée  spécialement  dans  les  exceptions  dei» 
Intimés. 

Supposant  quMl  y  ait  eu  nullité,  on  pourrait  peut  être 
encore  répondre  que,  dans  les  circonstances  particulières  de 
cette  cause,  la  Compagnie  doit  être  censée  avoir  acquiescé  à 
la  sentence  arbitrale,  et  que  cet  acquiescement  a  eu  l'effet  de 
couvrir  la  nullité  dont  il  est  question.  Dans  l'avis  du  25 
Avril,  1861,  donné  à  l'Appelant,  la  Compagnie  lui  intime 
qu'elle  est  sur  le  point  de  prendre  son  terrain  sur  lequel  elle 
lui  laissera  un  passage  à  l'endroit  qu'il  choisira  lui-même^ 
choix  qu'il  devra  notifier  à  la  Compagnie  dans  dix  jours 
après  que  celle-ci  aura  pris  possession  du  terrain.  Aux 
termes  de  la  22e  section  du  statut  de  1850^  la  Compagnie  n'a 
pu  avoir  de  titre  à  la  propriété  et  à  la  possession  du  terrain  de 
l'Appelant  que  par  la  sentence  arbitrale  qui  devait  suivre  son 
avis  du  25  Avril  ;  encore  ne  pouvait-elle  avoir  celte  propriété 
et  cette  possession  que  par  le  paiement  préalablement  fait  de 
l'indenmité  accordée  par  cette  sentence,  ou  à  la  suite  d'offres 
réelles  du  montant  de  cette  indemnité.  La  Compagnie  n'a 
fait  ni  paiement  ni  offres  réelles.  Cependant  elle  s'est  mise  en 
possession  du  terrain,  elle  en  jouit  sans  avoir  d'autre  litre 
pour  justifier  cette  prise  de  possession,  cette  jouissance,  que 
la  sentence  arbitrale  dont  il  s'agit.  Ne  peut-elle  pas  êtie 
censée,  par  ce  fait  là  seul,  avoir  acquiescé  à  cette  sentence. 
Nier  cet  acquiescement,  et  soutenir  en  même  temps  la  nulli- 
té de  la  sentence,  n'est-ce  pas,  de  sa  part,  avouer  qu'elle 
n'est  pas  propriétaire  du  terrain  et  qu'elle  n'en  a  qu'une  pos- 
session illégale  ?  La  Compagnie,  il  est  vrai,  aurait  pu,  même 
avant  la  sentence  arbitrale,  se  mettre  légalement  en  posses- 
sion du  terrain,  au  moyen  d'un  mandat  de  prise  de  possession  ; 
mandat  qu'après  l'avis  de  la  nomination  de  son  arbitre,  elle 
pouvait  obtenir  d'un  juge  de  la  Cour  Supérieure,  en  remplis- 
sant les  conditions  exigées  en  pareil  cas  par  le  proviso  qui  se 
trouve  à  la  fin  de  la  22e  section  du  statut  de  1850.     Mais  ce 
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n'était  là  qu'un  privilège,  un  droit  exceptionnel,  qui  ne  pou- 
vait être  acquis  que  par  l'accomplissement  de  ces  formalités, 
et  qui»  d'après  sa  nature  même,  aurait  dû  être  spécialement 
invoqué,  et,  déplus,  prouvé.  Les  Intimés  n'ont  fait  ni  l'un  ni 
l'autre.  Dans,  une  de  leurs  exceptions,  ils  ont  dit  que  l'in- 
demnité adjugée  par  les  arbitres  était  excessive  ;  ils  ne  l'ont 
point  prouvé,  ils  n'ont  pas  même,  en  défendant  à  l'action  de 
l'Appelant,  offert  de  lui  payer  une  indemnité  quelconque,  bien 
qu'ils  retiennent  la  possession  et  la  jouissance  de  son  terrain. 

Je  crois  qu'il  ne  reste  plus  que  deux  autres  objections  à 
considérer.  Elles  sont  bien  faibles.  La  première  est  que 
les  arbitres  n'ont  pas  donné  aux  I^itimés  avis  de  leurs  procé- 
dés ou  de  leurs  assemblées.  D'abord  il  est  prouvé  que  M, 
James  McDonald  avait  pouvoir  de  la  Compagnie  de  la  repré- 
senter à  tous  les  arbitrages  qui  avaient  lieu  sous  l'autorité 
du  statut  de  1850,  et  qu'il  l'a  représentée  à  l'arbitrage  dont  il 
s'agit  en  cette  cause.  Il  est  à  propos  de  faire  remarquer  en 
passant,  qu'il  n'est  point  prouvé  qu'en  cette  occasion,  M. 
McDonald  ait  objecté  à  l'opération  des  arbitres,  à  raison  du 
défaut  de  prestation  de  serment  de  leur  part.  Ensuite  le  7e 
paragraphe  de  la  21e  section  du  statut,  dispense  les  arbitres, 
en  termes  exprès,  de  donner  à  l'une  ou  l'autre  des  parties 
l'avis  qui,  suivant  la  prétention  des  Intimés,  aurait  dû  leur 
être  donné,  et  les  autorise  à  procéder  à  établir  l'indemnité, 
de  la  manière  qu'ils  jugeront  le  plus  convenable  de  le  faire. 

Quant  à  l'objection  relative  aux  dépens  de  l'arbitrage  ;  je 
dois  faire  remarquer  qu'en  cette  matière,  il  y  a  deux  choses 
distinctes,  il  y  a  l'adjudication,  et  il  y  a  la  taxation  ou 
liquidation  des  dépens.  D'après  l'article  2  du  titre  SI  de 
l'Ordonnance  de  1667,  les  arbitres  ont  le  pouvoir  de  condam- 
ner aux  dépens  ;  cet  article  leur  en  faisait  même  une  obli- 
gation ;  cependant  il  parait  qu'il  était  d'un  usage  assez 
ordinaire  pour  les  arbitres  de  les  compenser.  (1)  L'article  est 

(I)  Nouv.  Dcoisart,  vbo.  Dépens,  §  2,  No.  1,  p.  233. 
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en  ces  termes  :  "  seront  aussi  tenus  les  arbitres,  en  jugeant 
"  les  dilTérends,  de  condamner  indéfiniment  aux  dépens 
"  celui  qui  succombera,  si  ce  n'est  que  par  le  compromis  il  y 
"  eût  clause  expresse  portant  pouvoir  de  les  remettre,  modérer 
"  ou  liquider."  Et  les  auteurs,  entre  autres,  ceux  du  Nouveau 
Denisart,  au  mot  Dépens,  p.  233,  nous  disent  que  "  pour 
"  éviter  les  frais  de  taxe,  il  est  de  la  prudence  des  arbitres  de 
**  taxer  les  dépens  par  leur  jugement." 

Le  statut  de  1850,  au  8e  paragraphe  de  la  2 le  section,  a 
une  disposition  expresse  sur  la  condamnation  et  la  taxation 
ou  liquidation  de  dépens  d'un  arbitrage  fait  sous  son  autorité. 
Quant  à  la  condamnation,  elle  est  absolue  ;  elle  est  d'avance 
prononcée  contre  la  partie  qui  succombera  sur  la  contestation. 
Le  compromis  que  la  loi  a  fait  pour  les  parties  ne  laisse  aux 
arbitres  aucune  discrétion  à  cet  égard.  Le  statut  porte  que 
si  l'indemnité  adjugée  par  les  trois  arbitres  est  moindre,  ou 
n'est  pas  plus  forte  que  celle  offerte  par  la  Compagnie,  le& 
dépens  de  l'arbitrage  seront  mis  à  la  charge  de  l'autre  partie, 
et  déduits  du  montant  de  l'indemnité  ;  et  que,  dans  le  cas 
contraire,  les  dépens  seront  payés  par  la  Compagnie.  En 
cela,  la  disposition  du  statut  est  conforme  à  la  lettre  de 
l'Ordonnance  de  1667  ;  c'est  la  partie  qui  succombe  qui  est 
condamnée  aux  dépens.  Dans  le  cas  actuel,  c'est  la  Com- 
pagnie qui  a  succombé.  Elle  était  donc  de  plein  droit  con- 
damnée aux  dépens  ;  et  si  les  arbitres,  par  leur  sentence, 
eussent  formellement  prononcé  contre  la  Compagnie  une 
condanmation  de  dépens,  cela  n'aurait  pu  donner  lieu  d'ar- 
guer de  nullité  cette  sentence,  car,  en  réalité,  ce  n'eût  été 
que  faire  l'énoncé  d'une  condamnation  déjà  prononcée 
par  la  loi.  Au  reste  cette  nullité,  si  nullité  il  y  eût  eu, 
n'aurait  pu  porter  que  sur  celte  partie  de  la  sentence  pro- 
nonçant la  condamnation  aux  dépens.  II  n'y  a  pas  dans  le 
rapport  des  arbitres,  condamnation,  mais  bien  seulement 
taxation  ou  liquidation  de  certains  dépens  qui  n'étaient 
tsutres  que  leurs  propres  honoraires  et  ceux  du  Notaire.  L'on 
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a  va  que,  sous  l'Ordonnance  de  1667,  les  arbitres  étaient 
dans  l'usage  de  taxer  les  dépens  :  et  l'auteur  de  l'article 
déjà  cité  du  Nouveau  Denisart,  nous  dit  que  **  si  cette  juris- 
prudence était  opposée  à  la  lettre  de  la  loi,  elle  n'était  pas 
au  moins  contraire  à  son  esprit."  La  disposition  du  statut  de 
1850,  relative  à  la  taxation  des  dépens  porte  que  "  ces  dé- 
pens, en  l'absence  d'accord  sur  leur  montant,  pourront  être 
taxés  par  un  juge  de  la  Cour  Supérieure."  Cette  disposition 
n'a  pas  abrogé  la  faculté  que  les  arbitres  avaient,  par  l'usage^ 
de  liquider  les  dépens.  Elle  n'a  fait  que  donner  aux 
parties  au  cas  de  liquidation  par  les  arbitres,  le  droit  d'appe- 
ler de  cette  liquidation  pour  la  faire  reviser  par  un  juge  de 
la  Cour  Supérieure  ;  revision  que  la  Compagnie  s'est  abste- 
nue de  demander,  quoiqu'elle  eût  pu  le  faire  même  dans  le 
cours  du  procès  devant  les  premiers  juges,  donnant  pour 
ainsi  dire,  par  cette  abstention,  son  acquiescement  à  la  liqui- 
dation arrêtée  par  les  arbitres.  Dans  les  circonstances,  il 
n'y  a  aucune  plausiblilité  dans  la  proposition  des  Intimés 
que  la  sentence  arbitrale  est  frappée  de  nullité  en  conséquence 
de  cette  liquidation  de  dépens  faite  par  les  arbitres.  Cette 
liquidation  tout  au  plus,  si  les  arbitres  n'avaient  pas  le  pou- 
voir de  la  faire,  ne  pourrait  être  regardée  que  comme  une 
demande  ou  une  notification  du  montant  des  honoraires  aux- 
quels ils  croyaient  avoir  droit,  sauf  aux  parties  à  contester  et 
à  faire  reviser  suivant  la  loi. 

Le  jugement  rendu  à  l'unanimité  est  dans  les  termes 
suivants  : 

La  Cour,  etc.  Considérant  qu'en  vertu  de  la  loi  du  pays, 
et  plus  particulièrement  en  vertu  des  actes  de  la  Législature 
Provinciale  qui  régissent  laCompagnie  deslntimés,le  Notaire 
Jobson  avait,  en  sa  dite  qualité  de  Notaire,  pouvoir  de 
recevoir  la  sentence  arbitrale  dont  il  s'agit  en  cette  cause  et 
d'en  garder  la  minute  ;  que  le  certificat  dûment  donné  par 
le  dit  Jobson,  (en  sa  qualité  de   commissaire   préposé  à  la 
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réception  des  affidavits  dont  il  est  permis  de  faire  usage  dans 
la  Cour  Supérieure),  de  la  prestation  de  serment  des  arbitres, 
pouvait  être  légalement  annexé  à  la  minute  de  la  dite  sen- 
tence, pour  ne  faire  Pun  et  Pautre,  en  la  manière  ordinaire 
en  pareil  cas,  qu'un  seul  tout,  un  seul  et  même  acte,  dont  le 
dit  Jobson  aurait  qualité  pour  délivrer  des  expéditions  ;  que 
l'expédition,  ou  copie  notariée,  délivrée  par  le  dit  Jobson  de 
la  dite  sentence  arbitrale,  et  de  la  dite  prestation  de  serment, 
et  produite  en  cette  cause,  fait  preuve  légale  de  l'une  et  de 
Pautre,  que,  par  conséquent,  en  jugeant  le  contraire  par  le 
jugement  dont  est  appel,  la  Cour  de  première  instance  a  mal 
jugé  :  infirme  le  dit  jugement,  savoir  le  jugement  rendu  par 
la  Cour  Supérieure  siégeant  à  Montréal,  le  13  Avril,  186S, 
et  cette  Cour,  procédant  à  rendre  le  jugement  que  la  Cour 
Supérieure  aurait  dû  rendre,  condamne  les  Intimés  à  payer  à 
l'Appelant,  pour  les  causes  mentionnées  en  sa  demande, 
d'abord  la  somme  ds  £44  2  0  cours  actuel,  montant  de  l'in- 
demnité à  lui  accordée  par  la  dite  sentence  arbitrale,  et  en- 
suite celle  de  £14  même  cours  pour  les  frais  ou  honoraires  de 
son  arbitre  et  du  dit  Notaire,  et  les  dépens  tantenla  Cour  de 
première  instance  que  sur  l'appel.  (1) 

Robertson,  A.  et  G.,  pour  l'Appelant. 
Rose  et  Monk,  pour  les  Intimés. 

(1  )  Voyez  la  cause  de  Roy  ¥8.  The  Champlain  and  St.  Lawrence  Railroad  Com- 
pany, en  Cour  de  première  instance  rapportée  au  4e  Vol.  des  Décisions   B.  C,  p. 
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QUEEN'S  BENCH. 
Appeal  side. 


DISTRICT  OF  MONTREAL 


Before  Sir  L.    H.   LaFontaine,    Baronet,    Chief-Justice, 
Atlwin,  Dotal  and  Caron,  Justices. 


C  MoFFATT  et  al. 


.  Appellants. 


and 
(  BouTH  ILLIER,  ès  quu «  •  • .  Retpondent. 


Held  : — That  upon  importation  of 
good«  from  a  foreign  country  into  Cana- 
da,  duty  may  ba  charged  on  such  goods, 
either  on  their  value  at  the  time  of  the 
parchaae  of  the  same,  or  upon  their  value 
ai  the  time  of  export,  on  the  contingen- 
cy of  a  risvin  the  interval. 


Jug6  : — due  sur  Timportatinn  de 
marcbandieea  depaya  étrangers  en  celte 
Province,  Fes  droits  imposés  sur  iceltea 
peuvent  être  chargés  sur  la  va'eur 
dételles  marchandises  à  l'époque  de  leur 
achat,  ou  sur  leur  valeur  à  l'époque  de 
leur  eiportation,  dans  la  ces  d'une  aug- 
mentation de  valeur  dans  l'intervalle. 


Judgment  rendered  the  4th  July,  1855. 

Sir  L.  H.  LaFontaine,  Baronet,  Chief-Justice  :  It  is 
alleged,  in  the  declaration,  that  at  Cognac,  in  France, 
on  the  18th  Dec,  1852,  the  Plaintiffs  purchased  the  quantity  of 
sixty  hogsheads  of  Brandy,  (the  growth  and  manufacture  of 
that  country),  which  remained  at  Cognac  until  the  16th  April, 
1853,  when  the  same  were  shipped  and  exported  from  Cha- 
rente, in  France,  (the  nearest  sea  port  to  the  place  of 
purchase),  to  the  port  of  Montreal  ;  that  the  said  goods 
arrived  at  this  port  on  or  about  the  17th  July,  1853,  and  were 
warehoused  according  to  law  ;  that  on  or  about  the  51  h  Sept. 
following,  on  the  removal  of  the  goods  from  the  warehouse, 
the  Plaintiffs  had  to  pay,  under  protest,  duty  on  the  value  of 
the  goods,  (as  appraised  by  the  said  collector)  at  the  time  of 
their  exportation  from  France,  whilst  the  Plaintiffs  pretended 
only  to  be  liable  and  offered  to  pay  duty  on  the  "  true  and 
fair  market  value  "  of  the  said  goods  at  the  time  the  same 
were  purchased  ;  That  the  Plaintiffs  were  then  compelled  to 
pay  the  Defendant  a  sum  of  £50  5s.  currency,  which  was  the 
amount  of  ad  valorem  duty  chargeable  on  the  increase  in  the 
price  or  value  of  the  said  goods  between  the  time  of  purchase 
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and  exportation,  which  sum  the  Plaintiffs  now  claim  from  the 
Defendant. 

The  action  was  dismissed  by  the  judgment  of  the  Superior 
Court  at  Montreal,  upon  a  défense  en  droit  ;  from  which 
judgment  the  Plaintiffs  have  appealed. 

The  question  therefore  is  :  whether,  on  importation  of 
goods  from  a  foreign  country  into  this  Province,  duty  be 
chargeable  on  their  value  at  the  time  of  purchase,  or  at  the 
time  of  export,  on  the  contingency  of  a  rise  in  the  interval  ? 

The  decision  of  the  question  depends  upon  the  construction 
of  three  of  our  Provincial  Statutes.  (1) 

1.  By  the  2nd  section  of  the  Act  of  1849,  the  duties  of 
customs  are  to  be  raised,  levied,  collected  and  paid  upon 
goods,  wares  and  merchandise  "  imported  into  this  Province, 
or  taken  out  of  warehouse  for  consumption  therein."  (8) 

2.  Every  importer,  within  a  very  short  time  after  the 
arrival  of  his  goods,  is  obliged  to  make  due  entry  of  the 
same,  by  delivering  to  the  collector  or  other  proper  officer,  a 
bill  of  the  entry  thereof  in  the  form  prescribed  by  law,  and  at 
the  same  time  to  pay  down  all  duties  due  up<Hi  the  said  goods, 
unless  the  same  are  to  be  warehoused,  (S) 

3.  Under  the  24th  section  of  the  same  Act,  the  importer 
has  the  right  to  enter  his  goods  for  exportation,  or  to  ware- 
house the  same  on  giving  security,  (by  his  own  bond  only  in 
the  latter  case),  for  the  payment  of  the  amount  of  all  duties 

to  which  such  goods  shall  be  liable "  without  payment 

of  any  duties  in  either  case  on  the  first  entry  thereof"  ...... 

and  "  provided  always,  that  all  such  goods  shall  finally  be 
cleared,  either  for  exportation,  or  home  consumption,  within 

(l)lOlh  and  nth  Vict,  ch.  31,   1847  :— 18th  Vict,  ch.  1,  1849  :— leth 
Vict.ch.  85,  1853. 
(3)  See  also  Art  of  1847,  sees.  24,  26. 
(3)  lOih  and  llth  Vict.,  ch.  31,  sec.  12. 
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two  years  from  the  date  of  the  first  entry  and  warehousing 
thereof,  (unless  such  collector  or  proper  officer  shall  see  fit  to 
extend  the  time.)" 

4.  There  must  be  in  the  bill  of  entry  a  statement  of  the 
▼alae  for  duty  of  the  goods  therein  mentioned,  such  bill  to  be 
signed  by  the  person  making  the  entry,  and  ^'  verified  in  the 
form  or  to  the  effect  of  the  oath  provided  for  the  case  in  the 
Schedule  B,"  which  schedule  is  annexed  to  the  Act  of  1849  ; 
and  with  the  bill  of  entry  there  shall  be  left  with  the  collector, 
if  required  by  him,  an  invoice  of  the  goods  attested  upon 
oath  and  verified  in  the  same  manner  according  to  said  Sche- 
dule B.  (1)  The  wording  of  any  such  oath  may  be  changed 
to  suit  the  circumstances  of  the  case,  and  the  oath  will  be 
sufficient,  provided  the  requisite  facts  are  distinctly  stated  and 
sworn  to  or  affirmed.     (See  said  schedule.) 

5.  But  if  a  sufficient  invoice  is  not  and  cannot  be  produced, 
the  goods  may  then  be  entered  by  a  bill  of  sight,  upon  certain 
conditions  to  be  performed  by  the  importer,  and  particularly 
on  his  depositing  in  the  hands  of  the  collector  a  sum  of 
money  sufficient  to  pay  the  duties  on  such  goods.   (2) 

6.  How  then  is  the  value  of  goods  subject  to  ad  valorem 
duties,  to  be  ascertained  ?  Though  the  15th  Section  of  the 
Act  of  1847,  and  the  6th  Section  of  the  Act  of  1849,  having- 
special  reference  to  that  matter,  are  now  respectively  repealed, 
yet,  in  order  to  arrive  at  a  proper  conclusion,  I  find  it  neces- 
sary to  enter  into  an  examination  of  their  provisions  in  that 
respect. 

7.  By  the  15th  Section  of  the  Act  of  1847  (repealed  by  the 
Act  of  1849,  Section  1),  it  is  enacted  that  in  all  cases  of 
duties  ad  valorem^  ^^  such  value  shall  be  the  invoice  value  of 
the  goods  at  the  place  whence  the  same  were  imported,  with 

(I)  I2th  Vict.,  ch.  1.  sec  8,  :— I6th  Vict.,  ch.  85,  ««c.  5. 

(â)  lOih  and  iith  Vict.,  ch.  31,  tec.  13  :— lath  Vict.,  ch.  1»  lec.  3. 
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the  addition  of  ten  pounds  per  centum  thereon,"  such  value 
for  duty  calculated  as  aforesaid  to  be  stated  in  the  Bill  of 
entry  ;  and  the  original  invoice  (if  any  there  be)  is  to  be 
produced  to  the  Collector,  "  in  order  to  prove  the  value  of 
such  goods,"  accompanied  with  a  declaration,  by  the  im- 
porter, his  Agent  or  Clerk,  that  such  invoice  *'  is  just  and 
true,  and  that  it  contains  the  exact  particulars  and  true 
prices  of  the  articles  subject  to  ad  valorem  duty  &  &."  There 
can  be  no  doubt  that  by  the  words  "  Invoice  value,"  as  used 
in  that  16th  Section,  and  "  true  prices"  in  the  above  "  decla- 
ration," is  meant  the  actual  price  which  the  importer  has 
paid,  or  has  agreed  to  pay,  for  his  goods  at  the  time  of  the 
purchase,  assuming,  of  course,  such  invoice  to  be  genuine. 
Is  it  to  be  inferred  from  all  that,  that  the  price  or  cost  of  the 
goods,  so  stated  in  the  invoice,  is  to  be  taken  as  conclusive 
proof  of  the  value  of  the  same  for  duty,  with  the  addition  of 
ten  per  cent,  and  as  such  is  binding  upon  the  collector  ? 
Were  such  to  be  the  legal  construction  of  the  15th  section  as 
above  cited,  it  would  necessarily  lead  to  the  conclusion, 
as  contended  for  by  the  Appellants,  that  the  dutiable  value  of 
goods  is  their  value  at  the  time  of  purchase,  or,  in  other 
words,  the  purchase  price  itself,  and  no  other. 

I  do  not  think  this  a  correct  construction.  True  it  is,  in 
another  part  of  the  15th  section,  it  is  stated  that  the  "  cost  so 
declared,"  shall,  with  the  addition  of  ten  per  centum  as 
aforesaid,  be  the  value  for  duty,"  but  with  the  following 
exception  or  condition  :  "  if  not  disputed  by  him  "  (the  col- 
lector). Since  then  the  "  cost  so  declared  "  to  be  the  value 
for  duty,  may  be  disputed  by  the  collector,  even  when  the 
invoice  produced  is  genuine,  for  the  Act  makes  no  distinc- 
tion in  that  respect,  it  follows  that  the  invoice  value  is  not 
conclusive  or  binding  upon  the  collector.  Such  invoice,  al- 
though required  to  be  produced  "  in  order  to  prove  the  value," 
is  merely  intended  as  one  of  the  means  by  which  the  real 
and  true  value  for  duty  may  be   ascertained.     Indeed   the 
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15th  section  of  thé  Act  of  1847,  is  immediately  followed  (see 
16th  section)  with  an  enactment  giving  the  collector  or  pro- 
per officer  of  Customs  the  power  to  require  from  the  importer 
"  such  further  proof  as  he  may  deem  necessary,  by  oath  or 
declaration,  production  of  invoice  or  invoices,  or  bills  of 
lading  or  otherwise,  that  such  goods  are  properly  described 
and  rated  for  duty."  There  was  no  need  to  give  such  a 
power  to  the  collector,  if  the  value  for  duty  were  to  be  the 
value  stated  in  the  particular  invoice  produced  with  the  bill 
of  entry.  This  power  to  require  further  proof,  is  now  much 
more  extensive  under  the  Act  of  1849,  since,  by  section  14th, 
any  appraiser,  or  any  collector  acting  as  such,  may  "  call 
before  him  and  examine  upon  oath  any  owner,  importer, 
consignee  or  other  person,  touching  any  matter  or  thing  which 
such  appraiser  or  collector  may  deem  material  in  ascertain- 
ing the  true  value  of  any  goods  imported,  and  to  require  the 
production  on  oath  of  any  letters,  accounts,  invoices  or  other 
papers  in  his  possession  relating  to  the  same." 

8.  Reverting  to  the  16th  section  of  the  Act  of  1847,  I  find 
that,  "  if  it  shall  appear  to  the  collector  or  other  proper  officer, 
"  that  such  articles  have  been  invoiced  below  the  real  and 
"  true  value  thereof,"  (not,  be  it  observed,  invoiced  below 
the  real  and  true  price  paid  for  them,  thus  excluding  all  idea 
of  fraud)  **  at  the  place  whence  the  same  were  imported,  or 
"  if  there  be  no  invoice,  the  articles  may  in  such  case  be 
"  examined  by  two  competent  persons,  appointed  from  lime 
"  to  time  by  the  Governor."  It  may  be  objected  that  no 
mention  is  made  here  of  the  time  of  export  ;  it  is  true,  but 
no  more  on  the  other  hand,  is  any  mention  made  of  the  time 
of  purchase,  and  though  the  time  of  export  is  not  mentioned 
in  terms,  yet,  it  seems  to  me  that  it  is  to  be  inferred 
from  what  follows  in  the  ISth  section,  that  such  period  was 
the  period  in  contemplation.  The  examiners  or  appraisers 
are  to  declare  on  oath  *'  what  is  the  true  and  real  value  of  such 
articles  at  the  place  whence  the  same  were  imported  "  (not 
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purchased,  be  it  observed)  "  and  the  value  so  declared  on 
the  oath  of  such  person,  with  the  addition  of  ten  per  centum 
thereon,  shall  be  deemed  to  be  the  true  and  real  value  of 
such  articles  for  duty,  and  according  to  which  the  duties 
imposed  thereon  shall  be  charged  and  paid." 

1.  The  word  "  imported  "  is  used,  and  not  the  word 
"  purchased  ;  "  the  fact  of  importation  is  necessarily  subse- 
quent to  the  fact  of  purchase  ;  and  as  the  former  cannot  be 
anterior  to  the  fact  of  exportation  from  the  place  of  purchase, 
it  seems  to  imply  the  time  of  exportation  from  the  place  of 
purchase  for  importation  into  Canada,  as  being  the  period 
intended  at  which  to  fix  the  value  for  duty. 

2.  The  16th  section  makes  no  distinction  between  the 
case  where  there  is  no  invoice,  and  the  case  of  the  goods 
being  invoiced  below  the  real  value.  It  applies  as  well  to 
the  one  as  to  the  other.  When  there  is  no  invoice,  no  men- 
tion of  date  of  purchase,  it  seems  to  follow,  as  a  natural  or 
reasonable  consequence  that,  in  such  a  case,  the  time  which 
the  15th  section  has  in  contemplation  for  fixing  the  value  for 
duty,  must  be  the  time  of  export,  as  being  the  only  one  at 
which  such  value  can  be  established  so  as  to  satisfy  the 
requirements  of  the  law,  if  otherwise,  we  must  go  back  to 
some  other  indefinite  period,  and  then  to  what  period  ?  Why 
not  as  well  to  10  years  previous  to  the  exportation  as  to  one  or 
two  years  ?  Then,  if  in  the  case  of  there  being  no  invoice, 
the  time  of  export  is  the  time  to  be  guided  by,  it  cannot  be 
otherwise  in  the  other  case,  since  the  Act  has  made  no  dis- 
tinction. 

9.  For  the  foregoing  reasons,  I  am  of  opinion  that,  under 
the  Act  of  1847,  the  dutiable  value  of  goods  was  their  value 
at  the  time  of  export,  that  the  invoice,  although,  no  doubt, 
generally  acted  upon,  was  not  conclusive,  and  could  not 
prevent  an  appraisement  from  being  made,  whenever  deemed 
necessary  for  the  protection   of  the  revenue.     I  may  here 


241 

.  remark  that  it  is  even  admitted,  in  his  Factum,  by  the 
learned  Counsel  of  the  Appellants,  that  the  Act  of  1847  "  by 
^^  DO  means  adopted  the  invoice  as  final,  since  the  15th  and 
*'  16th  Sections  gave  to  the  collector,  or  other  officers,  exactly 
"  the  same  powers  as  are  given  to  the  Appraisers  by  the  6th 
*'  Section  of  the  12th  Vict.  (1849)  for  ascertaining  the  value, 
"  irrespective  of  the  invoice," 

10.  The  Act  of  the  12th  Vict,  ch  :  1,  Section  1st,  repeals  in 
toto  the  16th  Section  of  the  Act  of  1847,  and,  by  Section  6th, 
enacts  that,  ^Mn  all  cases  of  cut  valorem  duties  upon  goods, 
^'  such  value  shall  be  understood  to  be  the  actual  cash  value 
"  in  the  principal  markets  in  the  country  where  the  same 
"  were  purchased,  and  whence  they  were  exported  to  this 
"  Province  ;  or,  if  such  goods  were  purchased  in  one  Country 
^  and  exported  to  this  Province  from  another  Country,  then 
"  in  the  principal  markets  of  the  Country  where  such  goods 
"  were  purchased  by  the  person  or  persons  importing  the 
"  same  into  this  Province  ;  and  it  shall  be  the  duty  of  each 
"  and  every  appraiser,"  (to  be  appointed  by  the  Governor 
under  the  authority  of  the  same  Act,  Sect.  6th)  "  and  of 
"  every  collector  when  acting  as  such,  by  all  reasonable 
"  ways  and  means  in  his  power,  to  ascertain,  estimate  and 
"  appraise  the  true  and  actual  market  value  and  wholesale 
"  price  as  aforesaid,  of  any  goods  to  be  appsaised  by  him, 
"  any  invoice  or  affidavit  to  the  contrary  notwithstanding,  in 
"  order  to  estimate  and  ascertain  the  value  upon  which  duty 
"  is  to  be  charged  as  aforesaid." 

11.  If  under  the  16th  section  of  the  Act  of  1847,  there 
could  have  existed  some  doubt  as  to  the  invoice  not  being 
conclusive  or  final,  there  can  be  none  under  this  Act  of  1849, 
the  language  of  the  6th  section  being  too  positive  in  that  res- 
pect. But  what  the  Appellants  contended  for  is  that,  under 
^•lis  Act  of  1849,  as  under  the  former  Act,  the  main 
question  remains  the  same,  and  that  therefore  the  dutiable 
16 
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value  of  goods  is  their  ralue  at  the  time  of  purchase,  and 
not  at  the  time  of  export. 

If  the  reasons  already  assigned  in  support  of  my  opinion 
that,  even  under  the  Act  of  1847,  the  time  of  export  was  to 
regulate  the  matter,  are  good,  a  fortiori  do  they  apply  the 
same  way  under  the  provisions  of  the  6th  section  of  the  new- 
Act.  It  is  true  that  the  word  "  purchased,"  is  used  in  that 
section,  but  it  does  not  follow  that  by  it  is  to  be  meant  the 
time  of  purchase,  as  applicable  to  the  question  under  consi- 
deration, to  the  exclusion  of  the  time  of  export,  though  the 
word  *'  exported  '*  is  also  used  in  the  same  sentence.  The 
word  "  purchased,''  which  is  not  to  be  found  in  the  corres- 
ponding 15th  section  of  the  Act  of  1847,  is  introduced  in  the 
6th  section  of  the  Act  of  1849,  in  connection  with  a  subse- 
quent provision  in  the  same,  and  merely  to  explain  it, 
which  provision,  relating  to  goods  purchased  in  one  country 
and  exported  to  Canada  from  another  country,  was  not  in 
the  Act  of  1847.  The  omission  of  the  word  "  purchased  " 
in  the  6th  section  of  the  Act  of  1849,  might  have  left  some 
doubts  as  to  whether,  in  such  a  case,  the  value  for  duty, 
should  have  been  the  value  of  the  goods  in  the  one  country 
or  in  the  other.  It  is  evidently  to  remove  any  such  doubts 
that  the  word  "  purchased  ^  was  inserted.  It  being  so,  the 
word  "  exported  "  in  the  same  sentence,  is  not  controled 
in  any  way  by  this  word  "  purchased,"  and  being  so  used  in 
the  same  sense  as  the  word  **  imported  "  in  the  16th  section 
of  the  Act  of  1847,  the  reasoning  applied  to  the  one  must  also 
.apply  to  the  other,  and  the  more  so  as  the  word  **  actual  " 
employed  in  the  6th  section,  in  relation  to  the  dutiable  value 
of  goods,  is  calculated  to  give  it  an  additional  force. 

12.  Let  us  examine  the  seveml  forms  of  oath  prescribed  by 
that  very  Act  of  1849.  If,  in  the  present  instance,  the  entry 
of  the  60  hogsheads  of  brandy  purchased  by  the  Appellants 
was  made  by  their  agent  or  clerk,  the  latter  (see  1st  form  of 
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oath  of  Scbedale  B),  must  have  stated  upon  oath,  among  other 
things,  that  "  the  invoice  exhibits  the  actual  cost,  or  fair 
market  cash  value,  at  the  time  when  the  same  were  thence 
exported  to  this  Province,  in  the  principal  markets  in  France, 
of  the  said  goods,  wares  and  merchandise.'* 

This,  in  my  opinion,  is  suOScient  to  decide  the  question. 
In  fact,  such  positive  language  leaves  no  room  for  any  doubt 
at  all.  However,  it  has  been  contended  that  no  such  weight 
should  be  attached  to  the  words  quoted  from  the  above  form 
of  oath,  since  they  are  not  to  be  found  in  the  form  of  oath 
prescribed  for  the  owner  of  goods,  and  that  if  the  entry  were 
made  by  one  of  the  Appellants,  he  would  only  have  to  state  on 
oath  (2nd  form  of  Schedule  B.)  "  That  the  invoice  contains  a 
just  and  faithful  account  of  the  actual  cost  of  the  said  goods, 
wares  and  merchandise,"  not  being  obliged,  by  that  printed 
form,  to  state  any  thing  more,  as  far  as  regards  the  point  at 
issue.  One  form  of  oath  being,  as  printed,  different  from  the 
other,  it  is  contended,  it  seems  that  one  must  give  way  to  the 
other.  But  which  of  the  two?  shall  it  be  that  form  which  is 
complete  and  meets  all  the  facts,  and  is  not  in  any  way  con- 
trary to  the  enactments  to  which  it  refers,  or  shall  it  be  the 
other  which,  as  printed,  is  incomplete,  does  not  meet  all  the 
facts  of  the  case,  and  makes  no  allusion  to  certain  essential 
requirements  of  the  law  ?  For  instance,  the  6th  section  re- 
quires the  value  for  duty  to  be  the  value  in  the  particular 
markets  in  France.  No  such  statement  is  to  be  found  in  the 
owner's  oath,  if  made  strictly  according  to  the  printed  form. 
This  shows  that  the  form  is  defective  in  one  essential  point  ; 
for  although  the  ^'  actual  cost  "  as  sworn  to  by  the  Appel- 
lants according  to  that  form,  may  be  a  correct  statement,  yet 
it  may  not  be  the  value  "  in  the  principal  markets."  This  is 
a  case  where  there  is  a  necessity,  in  order  to  make  the  oath 
toraplete,  to  change  the  wording  of  the  form.  The  defect  of 
theform  would  consist  in  the  omission  of  the  words  above 

quoted  of  the  clerk's  oath  ;  which  words  meeting  all  the  facts, 
16  * 
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and  not  being  contrary  to  any  of  the  enactments  of  the  Cus- 
tom's Acts,  the  clerk  would  have  no  right  to  change  or  to 
omit,  they  must  form  part  of  the  statement  made  by  him  upon 
oath,  when  entering  his  master's  goods  for  duty,  and  have 
their  full  effect.  But  if  the  said  words  are  neither  to  be 
inserted  in  the  oath  taken  by  the  owner  himself,  or  to  be 
understood  as  forming  part  of  the  same,  it  would  lead,  in 
case  of  a  rise  in  value  between  the  purchase  and  the  time  of 
exportation,  to  this  absurd  consequence,  that  of  two  owners 
of  goods  by  them  respectively  purchased  in  the  same  place, 
at  the  same  time,  for  the  same  price,  and  imported  into  Ca- 
nada in  the  same  vessel,  one,  being  on  the  spot,  making 
the  entry  himself,  would  have  to  pay  only  on  the  ^*  actual 
cost  "  of  his  goods,  whilst  the  other,  being,  on  account  of  ill- 
ness or  absence,  obliged  to  have  his  entry  made  by  his  clerk 
or  an  agent,  would  have  to  pay  duty  on  the  higher  value  at 
the  time  of  export. 

IS.  If  reference  be  made  to  the  form  of  oath  required  to  be 
taken  by  the  owner,  when  the  goods  have  not  been  actually 
purchased,  (see  Srd  form  of  the  Schedule),  it  will  be  seen 
that  he  is  obliged  to  swear  that  the  invoice  contains  "  a*  just 
and  faithful  valuation  of  the  same,  at  their  fair  market  cash 
value  in  the  principal  markets  in  France,  at  the  time  when 
they  were  so  exported  ;"  this  being  the  same  statement,  in 
substance,  as  that  required  of  an  agent  or  clerk. 

14.  There  is  another  form  of  oath  required  of  an  owner 
residing  out  of  this  Province,  or  when  the  owner  is  the 
manufacturer.  The  form  seems  to  be  composed  of  two  parts, 
one  containing  the  oath  intended  for  the  owner  of  goods 
either  as  a  manufacturer  or  otherwise,  but  not  by  purchase, 
and  the  other  containing  the  oath  intended  for  a  non-resident 
owner  by  purchase.  The  first  oath,  as  far  as  the  present 
question  is  concerned,  is  of  the  same  import  and  effect  as  the 
Srd  form  of  oath  in  Schedule  B,  that  is  to  say,  valuation    at 
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ihe  time  of  export.  The  forai  of  the  other  oath  does  not  go 
so  far,  it  is  trae,  as  to  mention  in  express  terms,  value  at  the 
time  of  export,  but  it  goes  farther  than  the  before  mentioned 
p'rinted  form  of  oath  required  of  the  resident  owner  by  pur- 
chase, a  fact  which  cannot  but  confirm  the  opinion  I  have 
already  expressed  that  the  latter  form  of  oath  is  not  complete. 
According  to  the  form  of  oath  under  consideration,  required 
of  the  non-resident  owner,  the  statement  would  be  that  the 
invoice  contains  ^^  a  just  and  faithful  account  of  the  actual 
cost  of  the  said  goods,  wares  and  merchandize,  and  of  their 
fair  market  value  in  the  principal  markets  (words  omitted  in 
the  above  3rd  form  of  oath)  in  France,  at  the  time  when  the 
same  were  purchased  for  my  account."  At  first,  there  appears 
to  be  a  difference  between  this  oath  and  the  others.  But  it 
may  be  easily  accounted  for.  The  non-resident  owner  takes 
the  oath  in  the  country  where  he  lives.  He  may  do  so  at  a 
lime  when  he  only  intends  to  ship  the  goods  (see  the  first 
part  of  the  form  of  oath,  which,  in  this  respect,  is  different 
from  all  the  others)  ;  he  is  then  required  to  state  that  the 
invoice  is  "  the  true  and  only  invoice  of  the  goods,  wares  and 
merchandize  therein  mentioned,  intended  to  be  shipped  by 
me  in  the  Ottawa,  whereof  A.  B.  is  master,  and  consigned 
to  C.  D.  at  Montreal,  in  the  Province  of  Canada."  His  goods 
may  be  shipped  or  exported  long  after  he  has  taken  the  oath, 
and  sent  the  same  to  his  consignee  in  Canada.  Such  an  oath 
could  not  therefore  make  any  mention  of  the  value  of  the 
goods  at  the  time  of  export.  But  does  it  follow  that  the  latter 
value  shall  not  be  the  value  for  duty  ?  i  think  not,  and  this  is 
evident  from  the  oath  which,  in  that  case,  the  Montreal  con- 
signee will  have  to  take  on  entering  the  goods  for  duty.  He 
is  required  to  take  the  same  oath  as  the  clerk  already  alluded 
to,  and  therefore  to  state  the  value  at  the  time  of  exportation, 
which  shows  that  he  must  either  know  that  value  himself 
or  be  kept  informed  in  that  respect  by  the  consignor,  the 
non-resident  owner,  who,  notwithstanding  the  oath   already 
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taken  by  him,  is  still  obliged  to  make  known  in  some  way  or 
other,  with  regard  to  the  Canadian  Castoms  daties,  the  value 
of  his  goods  at  the  time  of  export. 

15.  That  the  Legislature  had  in  contemplation  that  the 
value  for  duty  should  be  the  value  of  goods  at  the  time  of 
export,  appears  to  me  to  be  the  natural  and  logical  con- 
clusion to  be  drawn  from  the  9th  Section  of  the  Act  of 
1849,  which  enacts  "  that  in  any  such  Bill  of  Entry,  il  shall 
^^  be  lawful  for  the  person  making  the  same,  to  add  such  sum 
**  to  the  value  stated  in  the  Invoice,  as  shall  be  sufficient  to 
*^  make  the  value  for  duty  such  as  it  ought  to  be  under  the 
"  provisions  of  this  Act,  and  such  value  shall  then,  for  the 
'^  puiposes  of  this  Act,  stand  in  stead  of  the  value  as  it  would 
**  appear  by  the  invoice  ;  and  no  evidence  of  the  value  of 
"  any  goods  imported  into  this  Province,  or  taken  out  of 
"  warehouse  for  consumption  therein,  at  the  place  whence^ 
^^  and  the  time  when,  under  this  Act  they  are  to  be  deemed 
*^  to  have  been  exported  to  this  Province"  (not  purchased,  be 
it  observed,)  "  contradictory  to  or  at  variance  with  the  value 
"  stated  in  the  invoice  produced  to  the  Collector,  with  the 
"  additions  (if  any)  made  to  such  value  by  the  Bill  of  Entry^ 
*'  shall  be  received  in  any  Court  in  this  Province,  on  the  part 
"  of  any  parly  except  the  Crown. 

16.  What  reason  will  induce  the  importer,  in  his  Bill  of 
Entry,  to  add  to  the  value  stated  in  the  invoice,  when  such 
invoice  is  genuine  ?  He  will  do  jso  in  order  to  avoid,  as 
much  as  possible,  the  risk  of  incurring  a  penalty  to  which 
he  may  be  liable  under  the  loth  Section  of  the  Act  of  1849, 
by  which  it  is  enacted  "  that  where  the  actual  value  for  duty 
*^  of  any  goods  appraised,  estimated  and  ascertained  as 
"  aforesaid,  shall  exceed  by  twenty  per  centum,  or  more,  the 
"  value  for  duty  as  it  would  appear  by  the  invoice  and  Bill 
"  of  Entry  thereof,  then,  in  addition  to  the  duty  otherwise 
"  payable    on    such    goods  when    properly  valued,   there 
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''  shall  be  levied  and  collected  upon  the  aame  a  further  duty 
"  equal  to  one  half  the  duty  so  otherwise  payable.'' 
Such  appraisement  may  take  place  in  any  case,  whe- 
ther the  invoice  is  genuine  or  not,  and  whether  or  not, 
under  the  9th  section,  additions  to  the  value  are  made 
by  the  importer.  Almost  in  all  cases,  it  may  be  as- 
sumed that  the  price  paid  by  the  importer  is  the  actual  value 
of  the  goods  at  the  time  of  purchase,  or  at  all  events  cannot 
be  less  than  such  value,  by  twenty  per  cent.,  in  that  case, 
there  would  be  no  risk  of  incurring  the  penalty  already  men- 
tioned, and  therefore  no  necessity  for  ihe  enactment  of  the 
9th  section,  if  the  dutiable  value  of  goods  were  to  be  their 
value  at  the  time  of  purchase.  It  may  be  objected  that  the 
9th  section  was  intended  only  to  apply  to  cases  of  fraud,  when 
goods  may  be  invoiced  under  the  real  cost  or  price  of  pur- 
chase. The  answer  to  that  objection  is  that  the  Act  having 
made  no  distinction  at  all,  the  9th  and  loth  sections  not 
alluding  in  the  least  to  fraud,  the  latter  must  be  taken  as 
applicable  to  genuine  as  well  as  to  fraudulent  invoices.  It 
being  so,  when,  in  the  case  of  addition  being  made  to  the 
value  stated  in  the  invoice,  the  law  says  '^  that  such  value 
shall  then,  ior  the  purposes  of  this  Act,  stand,  instead  of  the 
value  as  it  would  appear  by  the  invoice,"  it  excludes  all  idea, 
even  in  the  case  of  a  genuine  invoice,  of  the  value  at  the 
time  of  purchase  having  been  adopted  as  the  standard  of 
value  for  duty.  It  must  then  be  the  value  at  a  subsequent 
period.  And  at  what  period,  if  it  is  not  that  of  export,  men- 
tioned even  in  that  very  9th  section,  by  the  words  :  "  at  the 
"  place  whence  and  at  the  time  when,  under  this  Act,  they  are 
*'  to  be  deemed  to  have  been  exported  to  this  Province."  Is 
there  any  possibility  to  construe  these  words  as  meaning  the 
time  of  purchase  ? 

17.  The  6th  section  of  the  Act  of  1849,  is  repealed  by  the 
Act  of  1853,  ch.  86,  section  3  :  but  the  other  parts  of  that  Act, 
as  well  as  of  the  schedule,  which   bear  upon  the  present 
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question,  remain  in  force.  For  the  enactment  so  repealed, 
the  new  Act,  s.  3,  has  substituted  the  following  :  In  all  cases 
of  ad  valorem  duties,  "  such  value  shall  be  understood  to  be 
"  the  fair  market  value  thereof  in  the  principal  markets  of  the 
"  country  whence  the  same  were  exported  directly  to  this 
"  Province  :  and  it  shall  be  the  duty  of  each  and  every  ap- 
"  praiser,  and  of  every  collector  when  acting  as  such,  by  all 
"  reasonable  ways  and  means  in  his  power,  to  ascertain  the 
"  fair  market  value  as  aforesaid,  of  any  goods  to  be  appraised 
"  by  him,  and  to  estimate  and  appraise  the  value  for  duty 
"  of  such  goods  at  the  fair  market  value,  as  aforesaid.  Pro- 
'*  vided  always,  that  by  any  Departmental  Order  authorized 
**  by  the  Governor,  it  may  be  provided  that  in  the  cases  and 
"  on  the  conditions  to  be  mentioned  in  such  order,  and  while 
"  the  same  shall  be  in  force,  goods  bona  fide  exported  to  this 
"  Province  from  any  country,  but  passing  in  transitu  through 
"  another  country,  shall  be  valued  for  duly  as  if  they  were 
"  imported  directly  from  such  first  mentioned  country." 

This  provision  of  the  new  Act  does  not  at  all  alter  the 
nature  of  the  question  under  consideration.  If,  before  the 
passing  of  that  Act,  the  value  for  duty  of  goods  imported 
into  Canada,  was  to  be  the  value  at  the  time  of  export,  it 
must  continue  to  be  so  since  the  law  of  1853. 

18.  It  was  objected  that,  under  that  system,  the  foreign 
manufacturer,  for  instance,  the  veiy  one  from  whom  the  Ap- 
pellants have  purchased  their  goods,  if  he  were  to  import  the 
same  goods  in  Canada,  would  be  in  a  more  advantageous 
position  than  the  Appellant.  I  do  not  think  the  objection 
a  good  one.  If  the  time  of  export  be  the  rule,  then  all 
importers,  whether  manufacturers  or  purchasers,  are  on  an 
equal  footing  as  far  as  the  Canadian  market,  where  they 
intend  to  offer  their  goods  for  sale,  is  concerned.  They  pay 
the  same  duties  if  the  goods  be  the  same  and  exported  to 
this  Country   at  the  same  time.     Besides,  under  such  a  sys- 
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lem,  the  appraisers  have  better  and  more  efficient  means  cor-  - 
rectly  to  ascertain  thb  value  of  goods,   by  being  enabled  to 
compare  at  once  the   several  different  invoices  produced  by 
different  importers. 

19.  An  american  case  was  cited  by  the  Appellants,  (1)  where 
the  rule  adopted  seems  to  have  bf  en  the  time  of  purchase  or 
procurement.  From  certain  extracts  given  of  the  American 
Statutes,  and  certain  statements  made  at  the  argument  of  the 
case,  it  is  evident  that  the  wording  of  our  statutory  law 
rekting  to  the  question  is,  in  some  respects,  different  from 
that  of  our  Neighbours,  therefore  the  case  in  Howard  cannot 
help  the  Appellants.  The  principal  reason  assigned  by 
M.  Justice  Woodbury,  for  adopting  the  time  of  purchase, 
or  procurement  as  the  time  for  fixing  the  value  for  duty,  was 
"  because  the  idea  of  having  the  value  and  charges  fixed,  and 
assessing  the  duty  on  them,  is  to  tax  the  importer  on  the 
amount  or  value  he  has  expended.  And  what  he  has  ex- 
pended cannot  be  more  than  what  he  has  thus  paid."  I  do 
not  think  that  this  rule,  the  effect  of  which,  it  seems,  would 
be  that  duties  attach  to  the  owner  of  goods  rather  than  to  the 
goods  themselves,  can  obtain  under  our  provincial  statutes, 
with  us  it  must  be  quite  the  reverse. 

Even  under"  the  Act  of  1847,  it  was  necessary  to  add  in 
the  Bill  of  Entry  ten  per  cent  to  the  invoice  value.  This  is 
not  all,  in  case  of  appraisement,  the  value  might  be  further 
increased,  as  it  may  be  under  the  Acts  of  1849  and  186S. 
The  duty,  therefore,  was  not  confined  to  what  the  importer 
had  paidf  or  expended. 

A  fortiori  must  such  a  rule  prevail  under  the  Acts  of 
1849  and  1853,  for  the  several  reasons  already  stated  above. 

What  may  show  beyond  doubt  that  duty  attaches  to  goods, 
and  must  be  charged  upon  their  value,  irrespective  of  what 

(I)  10   Howard's  Rep.,  Grtnly  \f.  Thomis'on  '-f  al. 
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the  importer  has  paid  or  expended,  is  that,  by  sections  16  and 
17  of  the  Act  of  1849,  the  collector  may  take  the  duty  in  kind, 
or  take  goods  on  paying  the  value  assigned  in  the  Bill  of 
Entry  and  charges,  and  that  by  section  24th  of  the  Act  of 
1847,  the  importer  may  abandon  any  whole  package  for 
duties,  without  being  liable  to  pay  any  duty  on  the  same. 

20  Upon  the  whole,  the  conclusion  to  be  arrived  at,  in 
my  opinion,  is  that  the  Canadian  Customs  duties  are  based 
upon  the  principle  of  taxing  the  importer,  not  on  the  amount 
or  value  he  has  expended,  but  on  the  amount  of  the  value  of 
his  goods,  and  that  such  value  for  duty  is  the  value  at  the 
time  of  export  ;  which  conclusion,  I  believe,  is  in  accordance 
with  the  enactment  (see  79th  s.  of  Act  of  1847)  that  "  all  the 
terms  and  provisions,"  of  our  said  Customs  Acts  "  shall  re- 
**  ceive  such  fair  and  liberal  construction  and  interpretation 
"  as  will  best  insure  the  protection  of  the  revenue,  and  the 
"  attainment  of  the  purpose  for  which  such  acts  shall  have 
^^  been  passed  according  to  their  true  intent,  meaning  and 
"  spirit  ;"  the  three  Canadian  Acts  having  to  be  construed 
as  forming  but  one  and  the  same  Act.  (1) 

The  Court  &c.  Considering  that  in  the  rendering  of  the 
Judgment  appealed  from,  to  wit,  the  Judgment  rendered  by 
the  Superior  Court  at  Montreal,  on  the  thirty-first  day  of 
March,  1854,  there  is  no  error,  doth  confirm  the  same  with 
costs. 

Rose  and  Monk,  ior  Appellants. 
C.  J.  DuNLOP,  for  Respondent. 
(I)  12  VicU,  ch,  I,  see  29  :— 16  Vict,  ch.  84,  sec.  8. 
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SUPERIOR  COURT.— QUEBEC. 
Before  Bowen,  Chief-Justice,  and  Badolet,  Justice, 


No.  1291 


■I 


C  Maguire, • .Plaintiffs 


Harvbt,. 


vs. 


.  Defendant. 


HeW  -.—Thai  an  affidavit  for  saisie- 
arréi  simple  in  which  it  ia  alleged,  "  that 
*'  Deponent  is  credib'j  informed,  and 
"  dotQ  verily  believe,  that  the  raid  De- 
"  fendant  ia  immediately  about  to  secrete 
"  his  estate,  debts  and  effects  with  an 
**  intent  to  defrapd,  &c."  is  insufficient, 
and  not  in  conformity  with  the  require- 
menU  of  the  SUtutes,  :^7th  Gen.  Ill, 
ch.  4,  sec.  10,  and  9  Geo.  IV,  Cap.  20. 


Jugé  : — Gtu'on  affidavit  pour  saisie* 
arret  simple  où  il  est  allégué:  ''que 
"  le  Déposant  est  éroyablement  informé, 
"  et  croit  vraiment  que  le  dit  Défendeur. 
"  est  sur  le  point  de  cacher  ses  biens, 
"  dettes  et  effets  et  ce  dans  la  vue  de 
"  frauder,  &c.,"  nW  pas  suffisant,  ni  en 
conlormité  avec  les  Statuts,  27  Geo.  ÎH, 
ch.  4,  sec.  10,  et  9  Gcow  IV,  chap.  20. 


Judgment  rendered  9th  April,  1855. 

This  case  was  commenced  by  a  saisie-arrêt  simple^  upon  * 
the  return  the  Defendant  moved  to  quash  the  Writ,  and  the 
attachment  made  under  the  same,  upon  the  ground  that  in 
the  affidavit  upon  which  the  Writ  issued,  there  was  not  due 
proof  that  the  Defendant  was  about  to  secrete  his  estate, 
debts  and  effects. 


The  affidavit  was  thus  : — 

"  Patrick  Maguire,  of  the  City  of  Quebec,  in  the  District 
of  Quebec,  Road-Contractor,  being  duly  sworn,  saith  :  that 
John  Harvey,  of  the  said  City  of  Quebec,  Contra<jtor,  is  per- 
sonally indebted  to  this  Deponent  in  a  sum  exceeding  ten 
poimds  currency,  to  wit  :  in  the  sum  of  two  hundred  and  five 
pounds,  currency,  for  work  and  labor  by  this  Deponent  done 
and  performed  for  the  said  John  Harvey,  at  his  request,  from 
the  twentieth  day  of  June  last  to  the  first  of  Januaiy  last, 
within  this  J'rovince.  That  this  Deponent  is  credibly 
informed,  and  doth  verily  believe,  that  the  said  John  Harvey 
is  immediately  about  to  secrete  his  estate,  debts  and  effects 
with  an  intent  to  defraud  this  Deponent  and  his  creditors, 
whereby  this  Deponent  without  the  benefit  of  a  Wniol  saisie- 
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an  et  simple  J  to  seize  and  attach  the  estate  and  effects  of  the 
said  John  Harvey,  may  lose  his  debt  or  sustain  damage. 

The  motion  to  quash  set  forth — 

"  That  the  Writ  of  saisie-arrét  simple  in  this  cause  issued, 
and  the  attachment  made  under  the  same,  in  the  hands  of  the 
said  Defendant  in  this  cause  be  quashed,  and  declared  null 
and  void,  with  costs  to  the  said  Defendant,  in  as  much  as  the 
said  attachment  was  made  under  and  by  virtue  of  process  of 
attachment,  to  wit  :  the  said  Writ  of  saisie^arréi^  not  in  the 
case  of  the  derfiier  équipeur^  issued  for  attaching  the  estate, 
debts  and  effects  of  the  said  Defendant  in  his  hands,  prior  to 
trial  and  judgment,  without  there  being  due  proof  on  oath, 
that  the  said  Defendant  was  about  to  secrete  his  estate,  debts 
and  effects,  or  to  abscond,  or  suddenly  intended  to  depart  from 
the  Province,  with  intent  to  defraud  his  creditors  or  creditor, 
contrary  to  law,  and  to  the  provisions  of  the  Ordinance  of  the 
27th  Geo.  Ill,  cap.  4,  sec.  10,  in  such  case  provided." 

Per  Curiam.  We  do  not  consider  the  affidavit  in  this  case 
sufficient.  The  terms  of  the  affidavit  are  not  in  accordance 
with  the  requirements  of  either  the  Statutes  27th  Geo.  Ill 
cap.  4,  sec.  10,  or  9  Geo.  IV,  cap.  27.  (1) 

Judgment — 

The  Court  having  seen  and  examined  the  proceedings  had 
and  of  record,  and  having  heard  the  parties  by  their  Counsel,  on 
the  Défendantes  motion  to  quash  the  arrét-simple  in  this  cause 
issued,  and  having  maturely  deliberated  thereon.  The  Court 
considering  that  the  affidavitmade  and  filed,  whereon  the  said 
arrêt-simple  issued  in  this  cause,  does  not  contain  the  aver- 
ments required  by  law  for  the  legal  issue  of  the  said  Writ, 
doth  therefore  grant  the  Defendant's  motion,  and  doth  quash 

(1)  4  L.  C,  Repts.,  p.  49,  Shaw  vu.  McConnel  :— Ante  p.  195,  Lainir  et  oL  ti. 
Breeler  :— Ante  p.  198,Lever8f)n  etal*  vs.  Cunningham  : — Ante  p.  214,  Wuitele 
H  al.  vs.  Price  :— Ante  p.  216,  Baile  vb.  Nelson. 
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the  arrêt-simple  issued  in  this  cause,  with  costs  to  the  Defen- 
dant. 

Ai-LEYN,  for  Plaintiff. 

ANDREWS  and  Campbell,  for  Defendant. 


SUPERIOR  COURT.— QUEBEC. 

Present  Bowen,  Chief-Justice,  Morin  and  Badolet,  Justices. 

C  Power, Plaintiffs 

No.  1633.  ]  vs. 

(  Bezeau  et  al Defendants. 


The  Defendants  presented  petitions 
to  ike  House  of  Asseaibly  against  the 
Election  and  Return  of  one  of  its  Mem- 
bers, which  were  referred  to  the  usual 
Mlect  cnrotnittee.  The  Defendants  sub- 
sequently applied  for  a  commission  to 
examine  witnesses,  &c.,  and  the  com- 
mitte,  under  the  statute,  app<iinted  the 
Plaintiff  (who  is  a  Circuit  Judge  for 
Lower  Canada,)  Commissioner.  The 
Plaintiff  performed  the  duties  incumbent 
on  him  to  fulfil.  Before  the  committee 
had  made  their  final  report,  the  House 
was  dbsoWed  by  proclamation  of  the  Go- 
vernor General,  and  the  committee 
thereby  for  ever  prcclodpd  from  making 
a  final  Report.  The  statute  enacts  that 
the  Commissioner  shall,  immediately 
aAer  the  select  committee  shall  have 
made  their  final  report  to  the  House  on 
the  merits  of  the  petition,  be  entitled  to 
demand  and  receive,  from  the  parties 
upon  whose  application  to  the  select 
committee  such  Commis«ioner  shall  have 
been  appointed,  fifty  shillings  for  every 
day  on  wh.ch  such  Commissioner  shall 
have  been  engaged  on  such  commis- 
sion, arid  his  travelling  eziienscs. 

Held  :— In  a  suit  by  the  Plaintiff  to 
recover  from  the  Defendants  ihc  sums 
allowed  by  statute,  that  the  Plaintifi* 
had  no  right  of  action,  cither  under  the 
statute  or  at  common  law. 


L<'s  Défendeurs  présentèrent  des  re- 
quêtes à  la  Chambre  d'Assemblée  contre 
l'Election  de  l'un  de  ses  Membrrs,  les-* 
quelles  furent  référées  au  comité  spécial 
en  pareils  cas.  Les  Défendeurs  subsé- 
quemment  demandèrent  une  commission 
pour  Pexamen  de  témoins,  etc ,  et  le 
comité,  en  vertu  du  statut,  nomma  le 
Demandeur  (qui  est  Juge  de  Circuit  pour 
le  Bas  Canada) Commissaire.  Le  Deman- 
deur remplit  les  dcvoiiB  que  lui  imposait 
cette  charge.  Avant  que  le  conité  eut 
fait  son  rapport  final,  la  Chambre  fut 
dissoute  par  proclamation  du  Gouverneur 
Générai,  et  le  comité  par  cela  empêché 
de  ne  jamais  faire  aucun  rapport  final. 
Il  est  pourvu  par  le  statut,  que  le  Com- 
missaire, immédiatement  après  que  le  co- 
mité spécial  aura  fait  son  rapport  final  à 
la  Chambre  sur  les  mérites  de  la  requête, 
aura  droit  de  demander  et  recevoir,  des 
parties  à  la  demande  desquelles  le  comité 
spécial  aura  nommé  tel  Commis»aire, 
cinquante  chclins  pour  chaque  jour 
qu'il  aura  été  employé  dans  l'exécution 
de  sa  charge,  et  ses  frais  de  voyage. 


Jugé  :— Dans  une  action  par  le  De- 
mandeur contre,  les  Défendeurs,  pour 
recouvrer  le  montant  accordé  par  le  sta« 
tut,  que  le  Demandeur  n'avait  aucun 
droit  d'action,  soit  en  vertu  du  statut  snit 
en  verta  du  droit  commun. 


Judgment  rendered  the  9th  day  of  April,  1855. 

The  Plaintiff's  declaration  ran  thus  : 
That  heretofore,  to  wit,  at  the  City  of  Quebec  aforesaid,  on 
the  nineteenth  day  of  August,  one  thousand  eight  hundred 
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and  fifty-two,  a  session  of  the  Pajliament  oi  this  Province 
was  begun,  commenced  and  thence  continued  to  be  holden 
until  the  fourteenth  day  of  June,  one  thousnnd  eight  hundred 
and  fifty-three  ;  that  whilst  the  said  Parliament  was  in  ses- 
sion as  aforesaid,  and  within  the  first  fourteen  days  of  the 
said  session  so  commenced  and  held  as  aforesaid,  being 
limited  with  respect  to  the  presentation  of  Petitions  to  the 
Commons  House  of  Legislative  Assembly  of  this  Province, 
by  the  provisions  of  the  Statute  in  that  behalf  made  and  pro- 
vided, to  wit,  by  "The  Election  Petitions  Act  of  1851,"  to 
wit,  on  or  about  the  twenty-eighth  day  of  August,  one  thou- 
sand eight  hundred  and  fifty-two,  atthe  City  of  Quebec  afore- 
said, the  said  André  Bezeau,  Richard  Charles  Porter,  and 
William  Brogan,  three  of  the  Defendants  in  this  cause,  pre- 
sented to  the  said  Commons  House  of  Legislative  Assembly, 
an  Election  Petition  subscribed  by  them,  complaining  of  the 
undue  election  and  return  of  John  Greaves  Clapham,  to  serve 
Jin  the  Parliament  aforesaid,  as  member  for  the  said  County 
of  Megantic,  and  praying,  for  the  reasons  therein  set  forth,  that 
the  said  Commons  House  of  Legislative  Assembly  would 
find  and  declare  that  the  said  John  Greaves  Clapham  was 
not  duly  qualified,  and  did  not  at  any  time  during  and  before 
the  closing  of  the  Election,  in  the  said  Petition  referred  to, 
qualify  himself  as  a  candidate  at  the  said  Election,  and  that 
the  said  John  Greaves  Clapham  ought  not  to  have  been 
elected  or  returned  as  a  member  to  serve  in  Parliament  for 
the  said  County  of  Megantic,  in  the  said  Petition  mentioned, 
and  that  Dunbar  Ross,  Esquire,  in  the  said  Petition 
named,  was  duly  elected  and  ought  to  have  been  re- 
turned as  such  member  for  the  said  county,  and  that 
thereupon  the  said  House  would  direct  the  return  for 
the  said  County  to  be  amended  accordingly,  by  erasing 
therefrom  the  name  of  the  said  John  Greaves  Clap- 
ham, and  by  inserting  in  the  stead  thereof  the  name  of 
the  said  Dunbar  Ross,  or  declare  the  said  election  for  the  said 
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Cooniy  wholly  null  and  void,  and  direct  that  a  new  Writ 
should  issue  for  the  election  of  a  member  to  serve  in  Parlia- 
ment for  the  same. 

That  at  the  said  City  of  Quebec,  on  or  about  the  twenty- 
seventh  day  of  August,  one  thousand  eight  hundred  and 
fifty-two,  the  said  Dunbar  Ross,  the  other  Defendant  in  this 
cause,  also  presented  to  the  said  Commons  House  of  Legis- 
lative Assembly  an  Election  Petition,  subscribed  by  him  the 
said  Dunbar  Ross,  complaining  of  the  undue  election  of  the 
said  John  Greaves  Clapham,  to  serve  in  the  Parliament 
aforesaid,  as  member  for  the  said  County  of  Megantic  ;  and 
praying  for  the  reasons  therein  set  forth  that  the  said  Com- 
mons House  would  declare  the  said  election  and  return  of 
the  said  John  Greaves  Clapham,  wholly  null  and  void,  and 
thereupon,  that  the  said  Commons  House  would  direct  the 
return  for  the  said  County  of  Megantic  to  be  amended  accord- 
ingly, by  erasing  therefrom  the  name  of  the  said  John 
Greaves  Clapham,  and  inserting,  instead  thereof,  the  name  of 
him  the  said  Dunbar  Ross,  or  that  the  said  Com- 
mons House  would  declare  the  said  election  for  the  said 
County  wholly  null  and  void,  and  direct  that  a  new  Writ 
should  issue  for  the  election  of  a  member  to  serve  in  Parlia- 
ment for  the  same. 

That  afterwards,  and  while  the  said  Parliament  was  in 
session  as  aforesaid,  under  and  according  to  the  provisions 
of  the  said  Election  Petitions  Act  of  1851,  a  select  committee 
of  the  said  Commons  House  was  legally  appointed  and  sworn 
to  try  the  matter  and  merits  of  the  said  two  petitions  so  pre- 
sented to  the  said  Commons  House  by  the  said  Defendants, 
and  try  and  determine  the  merits  of  the  return  of  the  said 
election  complained  of  by  the  said  Defendants,  and  afterwards, 
and  while  the  said  session  continued^  the  said  two  petitions 
of  the  said  Defendants  were  referred  to  the  said  select  Com- 
mittee by   the  said  House,  in  conformity  with  the  provisions 
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of  the  said  Act,  in  order  that  the   matter  thereof  might  be 
tried  by  the  said  select  committee. 

That  afterwards,  in  pursuance  of  the  provisions  of  the  said 
Act,  the  said  select  Committee  met  at  the  time  and  place 
appointed  for  that  purpose,  to  wit,  at  the  City  of  Quebec,  on 
or  about  the  ninth  day  of  June,  one  thousand  eight  hundred 
and  fifty-three,  and  proceeded  to  try  the  merits  of  the  said  two 
election  Petitions  of  the  said  Defendants  so  referred  to  them. 

That  afterwards,  to  wit,  at  the  said  City,  on  or  about  the 
last  mentioned  day,  the  said  Defendants  made  application  to 
the  said  select  Committee  for  an  order  for  the  nomination 
and  appointment  of  a  Commissioner  to  enquire  into  the  alle- 
gations of  them  the  said  Defendants  in  their  said  petitions 
set  forth,  as  to  the  insufficiency  in  value  of  property  on  which 
the  sitting  Member,  to  wit,  the  said  John  Greaves  Clapham, 
qualified,  and  also  as  to  qualification  of  voters  for  the  said 
sitting  Member,  as  provided  by  the  said  Act,  and  thereupon 
on  the  said  ninth  day  of  June,  one  thousand  eight  hundred 
and  fifty  three,  the  said  select  Committee  granted  the  said 
application  of  the  said  Defendants,  and  at  the  instance  and 
request  of  the  said  Defendants,  made  an  order  for  the  nomi- 
nation and  appointment  of  the  said  Commissioner 

That  afterwards,  to  wit,  on  the  eleventh  day  of  the  said 
month  of  June  in  the  year  last  aforesaid,  in  furtherance  of 
their  said  order,  Adam  Johnston  Ferguson,  Member  of  the 
said  Commons  House  of  Legislative  Assembly  of  this  Pro- 
vince, and  chairman  of  the  said  select  Committee,  addressed 
his  Warrant  under  his  hand  and  seal,  bearing  date  at  the  said 
City  of  Quebec,  on  the  last  mentioned  day,  to  the  Plaintiff 
in  this  cause,  and  thereby  informed  and  notified  the  said 
Plaintiff,  that  whereas,  upon  the  application  of  the  said  De- 
fendants to  the  said  select  Committee,  it  had  been  ordered 
by  the  said  Committee,  in  pursuance  of  the  powers  vested  in 
them  by  the  said  Election  Petitions  Act  of  1851,  that  a  Com- 
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mission  should  issue  for  the  examination  of  witnesses  on  the 
trial  of  the  said  Election  Petitions,  and  that  the  said  Plain- 
tiff should  be  appointed  such  Commissioner  ;  that  the  said 
presents  were  therefore,  in  compliance  with  the  said  orders, 
and  in  pursuance  of  the  provisions  of  the  said  Act  to  nomi- 
nate, constitute  and  appoint  the  said  Plaintiff  to  be  such 
Ck>mmissioner,  and  thereby  the  said  Plaintiff  was  nominated, 
constituted  and  appointed  Commissioner  to  examine  and 
inquire  into  all  matters  and  things  to  him  the  said  Plaintiff 
for  that  purpose  referred,  or  to  be  referred  by  the  said  Election 
Committee,  or  any  other  Election  Committee  that  might  be 
appointed  in  their  place  for  the  trial  of  the  said  Election 
petitions,  according  to  the  provisions  of  the  said  Act,  with 
all  such  powers  and  authority  as  by  law  belonged  to  the 
office  of  such  Commissioner,  by  virtue  of  the  said  Act  or 
otherwise  however  ;  and  the  said  Plaintiff  was  by  the  said 
Warrant  expressly  commanded  with  all  necessary  speed  to 
repair  to  the  said  County  of  Megantic,  and  there,  at  such  place 
therein  as  the  said  Plaintiff  should  for  that  purpose  appoint, 
on  Tuesday,  the  twenty-eighth  day  of  June  then  instant,  pro- 
ceed with  the  examination  and  inquiry  aforesaid,  and  all 
and  whatsoever  he,  the  said  Plaintiff,  should  do,  or  cause  to 
be  done  in  the  premises,  to  return  to  the  Honorable  the  Speak- 
er of  the  said  Coimnons  House  of  Legislative  Assembly, 
for  the  time  being,  in  the  manner  and  within  the  time,  by  the 
said  Act,  for  that  purpose  prescribed,  and  this  the  said  Plain- 
tiff was  in  no  wise  to  omit  under  a  penalty  of  one  hundred 
potmds,  and  such  other  penalties  as  he  might  by  law  incur, 
by  reason  of  any  such  omission  or  neglect. 

That  afterwards,  to  wit,  on  or  about  the  said  eleventh  day 
of  June,  in  the  year  last  aforesaid,  in  pursuance  of  the  provi- 
sions of  the  said  Act,  the  said  chairman  of  the  said  select 
committee  addressed  to  the  said  Plaintiff  trae  copies  of  the 
said  two  petitions  of  the  said  Defendants  which  had  been 

referred  to  the  said  committee,  as  aforesaid,  and  of  the  lists 
17 


268 

and  disputed  votes,  and  statements  of  the  several  parties 
which  had  been  delivered  according  to  the  provisions  of  the 
said  Act,  together  with  a  true  copy  of  the  order  made  by  the 
said  commiftee  as  aforesaid. 

And  tlie  said  Plaintiff  doth  farther  represent — 

That  afterwards,  on  the  said  twenty-eighth  day  of  June,  in 
the  year  last  aforesaid,  being  the  day  appointed  in  and  by 
the  said  warrant  appointing  the  said  Plaintiff  to  be  Commis- 
sioner as  aforesaid,  at  the  Court  House,  in  the  Township  of 
Leeds,  in  the  County  of  Megantic,  in  the  District  of  Quebec, 
being  the  place  appointed  by  the  said  Plaintiff  for  that  pur- 
pose, at  the  hour  of  ten  of  the  clock  in  the  forenoon,  the  said 
Plaintiff,  as  such  Commissioner,  opened  his  Court  and  com- 
menced his  proceedings  as  such  Commissioner,  and  read  the 
said  warrant  of  the  said  chairman  of  the  said  select  Commit- 
tee, and  also  the  copies  of  the  said  two  petitions  and  of  the 
said  other  papers  transix^itted  to  the  said  chairman,  and  the 
sa^d  Plaintiff,  before  further  proceeding  in  the  business  of  his 
said  commission,  took  and  subscribed  on  the  day  last  afore- 
said, the  oath  set  forth  in  the  schedule  to  the  said  Act  annexed, 
marked  B-  (3,)  in  the  presence  of  the  said  John  Greaves 
Glapham,  the  said  then  sitting  member,  one  of  the  parties 
interested  and  concerned  in  the  said  election  petitions,  and 
of  John  Hume,  the  agent  of  the  said  Defendants,  the  other 
parties  interested  and  concerned  therein,  and  the  taking  of  the 
same  was  then  and  there  noted  in  the  minutes  of  said  com- 
mission. 

And  the  Plaintiff  doth  further  represent — 

That  afterwards,  at  the  Township  last  aforesaid,  on  the 
day  last  aforesaid,  in  obedience  to  the  terms  of  the  said  war- 
j.ant,  and  to  the  enactments  of  the  said  Election  Petitions 
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Act^  the  said  Pltdiitiff  proceeded  with  the  exanrinalién  askd 
inqairy  aforesaid,  and  examimed  alt  the  witnesses  who  came 
before  him,  and  examined  all  matters  leferved  to  him,  and 
scrutinized  the  rights  of  the  several  votes  objected  to,  and 
performed  and  discharged  all  and  singular  the  duties  incnm- 
bent  on  him  to  perform  and  discharge^  as  such  Commi»N 
sioner,  and  so  continued  in  the  discharge  and  performance 
of  the  said  several  duties  from  the  day  last;  afoiesaid,  as 
well  at  the  last  mentioned  Township,  as  in  the  Township» 
of  Halifax  and  Inverness,  in  the  said  County,  (in  which  said 
last  mentioned  Townships  the  said  Court  of  the  said  Plaintiff 
was  held  on  the  days  for  that  purpose  appointed'  by  the  said 
Plaintifi)  for  a  long  period  of  time,  to  wit,  dbwn  to  the  thir- 
tieth day  of  November,  in  the  year  last  afoiesaid.  That  the 
said  Plaintiff  was  necessarily  engaged  as  such  Commis- 
sioner on  the  said  commission  in  and  about  the  examination 
and  inquiry  aforesaid,  and  in  about  the  execution  and  dis- 
charge of  the  duties  hereinabove  mentioned  for  and  during 
sixty-nine  days,  from  the  twenty4hird  day  of  June  to  the 
thirtieth  day  of  November,  in  the  year  last  aforesaid,  at  the 
periods  mentioned  in  the  bill  of  particolafs  herewith  filed, 
and  that  the  said  Plaintiff  travelled  two*  hundred  and  fifty 
miles  from  and  to  his  usual  place  of  abode,  to  wit,  the  said 
City  of  Quebec,  in  his  attendance  on  the  execution  of  the 
said  commission,  as  the  whole  is  detailed  in  the  said  bill  of 
particulars. 

That  after  the  evidence  before  the  saidl^laintiff  had  been 
closed  and  within  the  time  by  the  said  Act  for  that  purpose 
prescribed,  the  said  Plaintiff  caused  a  copy  of  the  minutes  of 
all  his  said  proceedings  to  be  made,  and  examined  the  same 
with  the  said  minutes,  and  signed  and  sealed  the  said  copy, 
and  transmitted  the  same  by  his  Clerk,  through  the  Post 
Office,  to  the  speaker  of  the  said  Commons  House  of  Legis- 
17  • 
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lative  Assembly  of  this  Province,  in  confonnity  with  the  pro- 
visions of  the  said  Act,  and  in  obedience  to  the  terms  of  the 
said  Warrant. 

That  by  reason  of  the  premises  and  by  law,  the  said 
Plaintifl*  is  entitled  to  demand  and  receive  from  the  sajd  De- 
fendants (jointly  and  severally),  being  the  parties  interested 
and  concerned  in  the  said  two  Election  Petitions  upon  whose 
application  to  the  said  Select  Committee  the  said  Plaintiff 
was  appointed  Commissioner  as  aforesaid,  fifty  shillings  of 
lawful  current  money  for  each  and  every  of  the  said  sixty- 
nine  days  on  which  the  said  Plaintiff  was  necessarily 
engaged,  as  aforesaid,  as  such  Commissioner,  on  the  said 
comjfnission,  amounting  together  to  the  sum  of  one  hundred 
and  seventy-two  pounds  ten  shillings  of  said  money,  and 
also  his,  (to  wit,  the  Plaintiff's)  travelling  expenses,  at  the 
rate  of  one  shilling  of  said  money,  for  each  and  every  of  the 
said  two  hundred  and  fifty  miles,  which  the  said  Plaintiff 
travelled  as  aforesaid,  from  and  to  his  said  usual  place  of 
abode,  in  his  attendance  on  the  execution  of  the  said  Com- 
mission, amounting  to  the  further  sum  of  twelve  pounds  ten 
shillings  of  said  money,  together  with  the  further  sum  of  two 
shillings  and  one  penny  of  said  money,  for  postage  paid  by 
the  said  Plaintiff,  on  thé  reception  and  transmission  of  a  por- 
tion of  his  said  proceedings  and  instructions. 

That  the  said  last  mentioned  several  sums  together  amount 
to  the  sum  of  one  hundred  and  eighty-five  pounds,  two  shil- 
lings and  one  penny  of  said  money,  in  which  last  mentioned 
sum  the  said  Defendants  are  by  reason  of  the  premises  and 
by  law,  jointly  and  severally  indebted  to  the  said  Plaintiff. 

The  declaration  in  addition  contained  a  q^ecial  count  for 
work  and  labor  done  and  performed  in  and  about  the  special 
duty  imposed  upon  the  Plaintiff,  as  such  Commissioner,  and 
also  contained,  in  addition,  the  ordinary  assumpsit  counts  for 
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work  and  labor  done  and  performed,  and  money  paid^  laid 
out  and  expended,  &c.  ;  and  concluded  by  praying  that  the 
Defendants  be  condemned,  jointly  and  severally,  for  tbe 
amount  demanded,  with  interest  and  costs, 

Ths  Defendant  pleaded  tbe  Défense  au  fonds  en  fait  ;  and 
by  perpetual  peremptory  exception — 

That  in  and  by  the  tenth  section  of  the  Election  Petitions* 
Act  of  1851,  referred  to  in  the  said  declaration,  it  is  provided 
and  enacted  as  follows,  that  is  to  say  : 

'*  That  before  any  Election  Petition  shall  be  presented  to 
^'  the  House,  a  recognizance  shall  be  entered  into  by  one, 
"  two,  three  or  four  persons,  as  sureties  for  the  person  sub- 
"  scribing  such  Petition,  for  the  sum  of  two  hundred  pounds 
**  in  one  sum,  or  in  several  sums  of  not  less  than  fifty  pouiids 
**  each,  for  the  payment  of  all  costs  and  expenses  which, 
"  under  the  provisions  herein  contained,  shall  become  payable 
"  by  the  person  subscribing  the  Petition,  to  any  witness 
**  sunmioned  in  his  behalf,  or  to  the  sitting  member,  or  other 
**  the  party  complained  of  in  such  Petition,  or  to  any  party 
*'  who  may  be  admitted  to  defend  such  Petition  as  herein- 
**  after  provided,  or  to  a  person  who  on  the  application  of 
*'  such  Petitioner  for  the  issue  of  a  commission  to  take  evi- 
*^  deuce  on  such  trial,  may  be  appointed  a  Commissioner  for 
**  that  purpose,  or  to  any  Clerk,  Bailiif  or  other  officer 
**  employed  by  such  Commissioner  iu  or  about  or  in  aiiy  way 
**  relating  to  the  execution  of  the  commission  issued  to  him 
''  in  that  behalf,  and  such  recognizance  may  be  in  the  form 
*'  or  to  the  like  effect  as  is  set  forth  in  the  schedule  to  this 
'*  Act  annexed  marked  A,  with  such  alteration  as  may  be 
"  Jiecessary  to  adapt  such  form  to  the  circumstances  of  the 
"  case." 

That  in  and  by  the   ISOtb  section  of  the  said  Act,  it^  is 
amongst  other  things  further  provided  as  follows,  that  is 
say: 
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*^  flat  eveif  Coraminioner  so  to  be  appoûHted  in  mannrr 
^  foresaid,  slmH  immediataty,  after  tbe  Select  Committee  on 
^  tbe  Petition  in  question  sball  have  made  their  final  report 
^tofhtf  HonseoBthenMritsoftheeaidPetitiofiybe  entitled 
^  to  demand  and  receive  from  tbe  party  or  parties  interested 
*^  or  concerned  in  such  Election  Petition,  upon  whose  appli- 
'^  eatiofi  to  saeb  Select  Committee  sosh  Commissioner  sfaaB 
^*  have  beea  appoialed,  ê&j  fi^illings  for  every  day  which 
^  âiicb  Commisaioaer  sbail  have  been  necessarily  engaged 
^*  oft  the  said  Conmnissioa,  aifd  also  his  travelling  expenses 
**  at  the  mteof  one  shilling  for  every  mile  which  such  Com- 
*^  missioner  shall  have  travelled,  from  and  to  his  nsnal  place 
*^  of  abode,  in  his  attendance  on  the  execution  of  sueh  Com« 
•*  mission*'. 

That  te  and  by  the  lS9th  Section  of  tbe  said  Act,  it  is 
fiu^ber  pion^sd  as.  IbUows^  that  is  to  say  : 

^^  That  the  eosts  and  expenses  adyudged  by  any  sacb  Select 
^  Comnûtteè,  as  aloiessid,  to  be  paid,  cr  which  otherwise 
^<  may  become  payable  nnder  the  ]»ovisions  of  this  Act,  to 
^  any  party  proseenting,  cf  opposing,  or  preparing  to  oppose, 
^  any  Election  Petition,  or  to  any  witness  summoned  to 
^  attend  before  any  Committee,  under  the  provisions  ci  this 
^  Act,  shall  be  ascertained  in  manner  following,  that  is  to 
'*  say  ;  on  application  made  to  the  Speaker  of  the  Commons 
^^  House  of  Legislative  Assembly,  by  any  such  Petitioner, 
^'  paxty  or  wit^esSf  for  ascertaining  such  costs  and  expenses, 
^*  not  later  than  three  calendar  months  after  the  détermina- 
*'  tion  of  the  merits  of  such  Petition,  or  after  any  order  of  the 
^^  Hpose  for  discharging  the  order  of  reference  of  such  Peti- 
c<  tictt  to  the  General  Committee  of  Elections,  or  after  the 
•*  withdrawal  of  any  Petition,  as  hereinbefore  provided,  t*iic 
^^  Speaker  shall  make  an  oider  that  the  same  be  taxed,  and 
^  shall  proceed  to  examine  end  tax  such  costs  and  expenses, 
**  and  shall  report  the  amount  thereof,  together  with  the  name 
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^  of  the  parly  liable  to  pay  the  same,  '  and  the  «ame  of  the 
^^  party  entitled  to  recme  the  sflme^  to  the  House,  and  ahaU 
*^  also,  upon  application  made  to  him,  deliver  to  the  party  a 
^  certificate  signed  by  him  expressing  the  amount  of  the 
*^  costs  and  expenses  allowed  on  such  report,  with  the  name  of 
^'  the  party  liable  to  pay  the  same,  and  such  certificate  so  sign- 
*'  ed  by  the  Speaker  shaU  be  conolnsiYe  evidence  for  all  pnr- 
^^  poses  whatever,  as  wellof  theamooiltof  the  demand  as  of 
*^  the  title  of  the  party  therein  named  to  recover  the  same,  from 
^^  the  patty  therein  stated  to  be  liable  to  the  pajrment  thereof.; 
^^  and  the  party  claiming  under  the  same  shall,  upon  pay- 
*^  ment  thereof,  give  a  receipt  at  the  foot  of  such  eertificate, 
*^  which  shall  be  a  sufficient  disohaige  for  the  same.^ 

Hat  in  and  by  the  135th  section  of  the  said  Act,  it  is 
further  provided  as  follows,  that  is  to  say  : 

^'  That  whenever  such  Cominittee  reports  to  the  House 
^^  that  the  opposition  made  to  any  such  Petition  by  any  par^ 
*^  appearing  before  them  was  frivolous  or  vexatious,  the  per- 
^^  sons  who  signed  such  Petition  shall  be  entided  to  lecover 
^^  from  the  paaty  with  respect  to  wiiom  such  report  is  mide, 
^^  the  full  costs  and  expenses  which  cnich  Petitioners  have 
^^  incurred  in  prosecuting  their  Petition  ;  siach  costs  and 
^'  expenses  to  be  ascertained  in  the  manner  heieinafter  des- 
*^  cribed,  to  wit,  in  the  manner  prescribed  in  and  by  the 
*^  section  last  above  recited. 

And  the  said  Defendants  not  confeslsing  or  admitting  as 
aforesaid,  do  further  allege  and  say  : 

That  it  is  not  alleged  nor  shewn  in  the  said  declaration 
that  all  the  formalities  {»escribed  in  and  by  the  said  Statute, 
and  required  to  entitle  the  said  Plaintiff  to  instimte  an  action 
a:  law  to  recover  from  the  said  Defendants  the  amount 
demanded  by  the  present  action,  or  any  pait  thereof,  have 
been  observed,  and  that,  in  truth  and  in  fact,  the  said  fohnali* 
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ties  have  not,  nor  bas  any  one  of  them,  been  ofaeerved  and 
complied  with»  ponoant  to  the  reqaiiement»of  thesaidstatnte. 

That  at  the  commencement  of  the  Session  of  Parliament, 
mentioned  in  the  said  declaration,  the  said  Defendants^ 
André  Bezeau,  Richard  Charles  Pc»rter  and  William  Brogan, 
Petitioners,  in  and  by  one  Petition  against  the  return  of  John 
Greayes  Clapham,  in  the  said  declaratic»  named,  as  member 
of  the  Provincial  Parliament  for  the  County  of  Megantic, 
and  the  said  Defendant,  Dunbar  Ross,  Petitioner,  in  and  by 
another  Petition  against  the  said  return  of  the  said  John 
Greaves  Clapham,  caused  respectively  recognizances  to  be 
entered  into  for  the  payment  of  all  costs  and  expenses  which, 
under  the  provisions  of  the  Election  Petitions  Act  of  1851, 
referred  to  in  the  said  declaration,  should  or  might  become 
payable  by  them  upon  their  respective  Petitions  aforesaid,  to 
any  party  entitled  to  receive  the  same,  cor^rmably  to  the 
directions  of  the  said  Statute. 

That  in  and  by  the  evidence  taken  under  the  Commission 
executed  by  the  said  Plaintiff,  and  in  the  said  declaration 
mentioned,  and  returned  and  reported  to  the  Honorable  the 
Speaker  of  the  said  Commons  House  of  Legislative  Assem- 
bly, before  the  twenty-third  day  of  June,  in  the  year  one 
thousand  eight  hundred  amd  fifty-four,  it  abundantly  appeara 
that  the  said  Defendant,  Dunbar  Ross,  the  petitioning  candi- 
date in  the  said  declaration  named,  after  a  scrutiny  of  all  the 
votes  enregistered  in  favor  of  John  Greaves  Clapbam,  Esquire, 
the  sitting  member,  and  in  the  several  documents  accom- 
panying the  said  Commission  referred  to,  had  an  absolute 
majority  of  one  hundred  and  forty  legal  votes  over  the  said 
sitting  member,  under  and  by  virtue  of  which  evidence  and 
scrutiny  the  said  Dunbar  Ross  fully  established  that  he  ought 
to  have  been  returned  as  duly  elected  a  member  of  the  said 
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CommoDS  House  of  Legislative  Assembly,  to  represent  the 
County  of  Megantic,  in  the  said  declaration  mentioned,  and 
was  entitled  to  the  seat  then  held  by  the  said  sitting  member 
as  representative  of  the  said  County  of  Megantie,  and  the 
opposition  of  the  said  John  Greaves  Clapham,  to  the  said 
petition  was  frivolous  and  vexatious. 

That  the  Select  Committee  appointed  by  the  said  Commons 
House  of  Legislative  Assembly  to  try  the  merits  of  the  said 
£lection[Petitions,  in  the  said  declaration  mentioned,  did  not, 
on  or  before  the  said  twenty-third  day  of  June,  in  the  year 
aforesaid,  make  their  final  report  to  the  said  Commons 
House  of  Legislative  Assembly,  on  the  merits  of  the  said 
Election  Petitions,  or  of  either  of  them,  as  required  in  and  by 
the  said  ISOth  and  other  sections  of  the  said  Act,  nor  were 
the  costs  and  expenses  incurred  by  any  one  of  the  said  par- 
ties upon  the  said  Election  Petition,  and  the  opposition  thereto, 
ascertained,  or  certified  in  the  manner  prescribed  in  and  by 
the  said  lS9th  section  of  the  said  Act,  nor  otherwise  how- 
ever, nor  were  the  same  adjudged  by  the  said  Select  Com- 
mittee to  be  paid  by  either  of  the  said  parties  to  the  other  of 
them,  at  any  time  before  the  day  and  year  last  aforesaid,  and 
without  the  making  of  which  final  report,  and  an  adjudica- 
tion upon  the  costs  to  be  paid  by  either  party,  and  the  certi- 
fying thereof,  and  of  the  person  entitled  to  receive  the  same, 
the  said  Plaintiff  hath  no  right  of  action  whatever  against  the 
said  Defendants,  nor  any  one  of  them,  under  the  provisions 
of  the  said  statute,  nor  has  this  Honorable  Court,  any  juris- 
diction or  power  to  award  the  said  costs  or  any  part  thereof. 

That  on  the  said  day  and  year  aforesaid,  the  Parliament 
of  the  Province,  under  and  by  virtue  of  a  proclamation  to 
that  effect,  in  due  form  of  law  made,  was  dissolved,  by 
reason  whereof,  the  said  Select  Committee  became  and  was 
discharged,  and  the  said  Commons  House  of  Assembly,  and 
the  said  Select  Committee  were  thereby  for  ever  prevented 
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and  inoapaeitftted  from  making  such  final  leport,  or  aaoer- 
taining  the  costs  aforesaid,  or  adjndicating  npon  the  payment 
thereof,  or  making  any  report,  or  order,  or  adjudication  what- 
soever in  the  premises.  Whereby,  and  by  reason  of  the  pre- 
mises, the  said  Defendants,  and  each  of  them,  were  prevented 
and  debarred  from  demanding  or  recovering  from  the  said 
sitting  member  the  full  costs  and  expenses  by  them  incurred 
in  prosecuting  their  said  Election  Petitions,  as  provided  in 
and  by  the  said  lS5th  section  of  the  said  Act,  and  the 
said  Plaintiff  was  and  is  thereby  precluded  from  any  right  or 
action  in  the  premises,  against  them  the  said  Defendants,  or 
any  one  of  them.  And  the  Defendants  concluded  by  praying 
for  the  dismissal  of  the  action. 

To  this  the  Plaintiff  filed  a  replication  to  the  défense  em 
fonds  en  fait^  and  a  general  answer  to  the  peremptory 
exception,  and  pleaded  by  special  demurrer  to  the  perenqitoty 
exception,  in  manner  foUowtng  : 

And  the  said  Plaintiff  by  protestation,  and  not  admitting  or 
confessing  any  of  the  allegations,  matters  or  things,  in  the 
plea  of  perpetual  exception  peremptoiy  in  law  of  the  Defen- 
dants in  this  cause  filed,  contained,  saith  ;  that  the  said  plea, 
and  the  matters  therein  contained,  in  manner  and  form  as  the 
same  are  therein  stated  and  set  forth,  are  not  sufficient  in  law 
for  the  said  Defendants  to  maintain  their  said  plea,  or  to  have 
the  action  of  the  said  Plaintiff  in  this  cause  dismissed  ;  and 
that  the  said  Plaintiff  is  not  bound  by  law  to  answer  the 
same. 

And  this  the  said  Plaintiff  is  ready  to  maintain  and 
verify. 

Therefore  by  reason  of  the  insufficiency  of  the  said  plea  in 
this  behalf,  the  said  Plaintiff  prays  judgment  as  he  has 
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already  prayed  in  and  by  his  declaration  in  this  canse  filed, 
and  that  the  said  Defendants  be  barred  fiom  maintaining 
their  said  plea;  and  that  the  said  plea  be  dismissed  with 
costs. 

And  the  said  Plaintiff  according  to  the  form  of  the  rales 
and  orders  of  practice  of  this  Honorable  Conrt,  in  such  case 
made  and  provided,  states  and  shews  to  the  Court  here,  the 
following  causes  and  grounds  of  demurrer  to  the  plea,  that  is 
to  say  : — 

First. — Because  the  tenth  section  of  the  said  Election  Peti- 
tions Act  of  1851,  recited  in  the  said  plea  of  the  said  Defen- 
dants, is  not,  as  pretended  by  the  said  Defendants,  restrictive 
of  the  absolute  and  undoubted  right  of  the  Plaintiff  to  recover 
of  and  from  the  Defendants,  as  the  parties  upon  whose  appli* 
cation  to  the  Select  Committee,  in  the  said  Act,  and  in  the 
declaration  of  the  Plaintiff,  and  in  the  said  plea  mentioned, 
the  Plaintiff  was  appointed  Commissioner  for  the  purposes  in 
the  said  Act  and  declaration  also  mentioned,  the  amount  by 
him  demanded  in  the  present  cause  ;  but  the  said  section 
merely  gives  to  such  Commissioner  an  additional  security 
for  the  payment  of  the  amount  to  become  due  to  him,  and 
a  light  of  action  against  the  sureties  who  may  have  entered 
into  the  recognizance  in  the  said  Act  and  plea  mentioned, 
over  and  above  that  afforded  against  the  petitioners  ;  and 
because  the  said  section  does  not  provide,  or  enact,  or  state, 
that  when  such  recognizance  shall  have  been  entered  into, 
no  other  recourse  shall  be  bad  by  any  such  Commissioner 
than  upon  or  under  such  recognizance,  nor  that  the  petition- 
ers shall  be  released  or  absolved  from  pecuniary  responsibility, 
and  because  by  other  sections  of  the  said  Act,  other  parties 
who  also  have  a  right  of  action  under  the  said  recognizance, 
can  nevertheless  also  enforce  payment  of  their  claims  against 
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the  petitioners,  long  before  any  claim  under  such  recogni- 
zance could  be  enforced. 

Secondly. — Because  the  one  hundred  and  thirtieth  section 
of  the  said  Act,  also  in  the  said  plea  recited,  is  not  suspensive 
of  the  claim  or  right  of  action  of  the  said  Plaintiff,  and  the 
provisions  thereof  do  not  and  cannot  prevent  him  from 
bringing  his  present  action  at  this  time  ;  and  because  by  the 
provisions  of  the  said  Act,  the  said  Plaintiff  was  not,  and  is 
not,  bound  to  await  the  making  of  the  final  report  by  the 
Select  Committee  in  the  said  section  mentioned  in  the  Elec- 
tion Petitions  in  the  said  declaration,  since  the  amoant 
allowed  the  Commissioner  by  the  said  section  for  his  services 
on  the  commission,  and  for  his  travelling  expenses,  are  doe 
by  the  party  or  parties  on  whose  application  to  the  Select 
Committee,  such  Commissioner  was  appointed,  and  no^ 
merely  by  the  party  who  may  be  condemned  by  the  Select 
Committee  in  their  said  final  report  to  pay  the  costs  and 
expenses  when  the  opposition  of  such  last  mentioned  party 
has  been  judged  to  be  frivolous  and  vexatious  ;  and  because 
it  is  moreover  alleged  in  the  said  plea,  that  by  reason  of  the 
dissolution  of  Parliament,  such  final  report  was  not,  and 
never  could  be  made  by  the  said  Select  Committee  in  the 
said  declaration  and  plea  mentioned. 

IMrdlff. — Because  the  one  hundred  and  thirty-ninth  sec- 
tion of  the  said  Act,  in  the  said  plea  also  recited,  is  not  appli- 
cable to  the  case  of  the  Plaintiff,  who  was  appointed  such 
Commissioner,  upon  the  application  of  the  Defendants,  but  is 
solely  applicable  to  cases  in  which  the  costs  and  expences 
may  have  been  adjudged  by  any  Select  Committee  to  be 
paid,  or  which  otherwise  might  become  payable  under  the 
provisions  of  the  said  Act  to  any  party  prosecuting  or  oppo- 
sing any  Election  Petition,  or  to  any  witness  summoned  to 
attend  before  such  Committee,  and  not  to  the  case  of  a  Com- 
missioner like  the  Plaintiff;  and  because  the  costs  and 
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expenses  of  the  party  prosecuting  or  opposing  any  such 
Election  Petition,  or  of  any  such  witness,  are  not  fixed 
defined,  or  regulated  by  the  Act,  and  have  therefore,  in 
the  language  of  the  said  section,  to  ^^  be  ascertained" 
in  the  manner  by  that  same  section  provided  ;  whereas 
the  amount  and  allowance  of  the  Commissioner  are 
fixed,  defined  and  regulated  by  the  one  hundred  and 
thirtieth  section  above  mentioned  ;  and  cannot  therefore  be 
subject  tu  be  in  any  other  way  ascertained  ;  cannot  be 
chaiged,  and  need  not  be  stated  by  whom  the  same  are  to 
be  paid,  since  by  the  Act  itself  they  are  declared  to  be  due 
the  Commissioner  by  the  parties  on  whose  application  the 
said  Commissioner  shall  have  been  appointed  ;  and  because 
finally,  the  said  one  hundred  and  thirty-ninth  section  fixes  a 
diflerent  period  for  applying  for  the  payment  of  the  costs  or 
expences  referred  to  therein,  to  wit,  not  later  than  three  calendar 
months  after  the  detemi  nation  of  the  merits  of  the  Election 
Petitions  ;  whereas  the  one  hundred  and  thirtieth  section, 
which  has  reference  to  the  payment  of  the  Commissioner's 
services,  provides,  that  he  shall  be  entitled  to  such  payment 
immediately  after  such  final  report  shall  have  been  made. 

Fourthly^ — Because  the  one  hundred  and  thirty-fifth  sec- 
tion of  the  said  Act,  also  in  the  said  plea  recited,  is  no 
answer  to  the  Plaintiff's  demand,  inasmuch  as  it  assumes 
that  the  costs  and  expences  incurred  by  the  Defendants  as 
petitioners,  could  only  be  ascertained  in  the  manner  in  the 
said  one  hundred  and  thirty-ninth  section  described  ;  whereas 
that  section  is  only  applicable  to  a  totally  different  class  of 
individuals  and  cases. 

Fifthly, — Because  the  allegation  in  the  said  plea  that  the 
Defendants  entered  into  recognizances  as  therein  mentioned 
for  the  payment  of  all  costs  and  expenses,  which,  under  the 
provisions  of  the  said  Act,  should  or  might  become  payable 
by  them  upon  their  respective  petitions  aforesaid,  to  any 
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party  entitled  to  receive  the  same,  is  no  answer  to  the  Plain- 
tifT's  demand,  inasmuch  as  the  giving  the  said  recognizances, 
or  entering  thereinto,  did  not  affect  the  Plaintiff's  right  to 
recover  from  the  petitioners,  to  wit,  the  Defendants,  the 
amount  of  the  demand  he  would  become  entitled  to,  upon  the 
performance  of  his  services  ;  and  because,  moreover,  the  pre- 
sent action  is  not  brought  upon,  nor  has  the  same  any  thing 
to  do  with  the  same  recognizance. 

Sixthly, — ^Because  it  is  no  answer  to  the  Plaintiff's  demand 
that,  aa  the  Defendants  allege,  by  the  evidence  taken  by  and 
before  him  as  such  Commissioner,  Dunbar  Ross  one  of  the 
said  Defendants,  established  a  legal  majority  of  votes  over 
John  Greaves  Clapham,  the  sitting  member  for  the  County 
of  Megantic,  in  the  said  plea  mentioned,  and  that  in  conse- 
quence thereof,  the  said  Dunbar  Ross  should  have  been 
legally  returned  and  elected  as  such  Member  ;  inasmuch 
as  no  conclusion  drawn  from  that  fact  having  been  established, 
could  or  can  warrant  a  refusal  on  the  part  of  the  Defendants 
to  pay  the  Plaintiff. 

Seventhly. — Because  in  order  to  vest  jurisdiction  in  this 
Honorable  Court  in  the  present  matter,  and  to  give  a  right 
of  action  to  the  Plaintiff,  it  was  not  necessary  that  the  said 
Select  Committee  should  have  previously  made  their  final 
Report  to  the  Commons  House  of  Legislative  Assembly  of 
this  Province  on  the  merits  of  the  said  Election  Petitions,  or 
either  of  them,  nor  that  the  charges  made  by  the  Plaintiff 
should  have  been  ascertained  in  any  other  way  than  by  that 
already  ascertained  and  regulated  by  the  said  Act  itself,  nor 
that  the  costs  and  expenses  should  have  been  adjudgi^d  by 
the  said  Select  Committee  to  be  paid  by  either  of  the  parties 
concerned,  or  interested  in  the  prosecution  or  opposition  of 
the  said  Petitions,  to  the  other,  or  that  any  certificate  of  the 
same  should  have  been  required. 

Eighthly. — Because  the  dissolution  of  the  Parliament  and 
the  discharge  of  the  said  Select  Committee,  and  the  incapacity 
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of  the  latter  body  to  make  a  final  Report  or  adjudication, 
could  not  and  did  not  oust  the  Plaintif!  of  his  already  acquired 
right  to  be  paid  for  services  performed  by  him,  completed, 
and  the  result  thereof,  together  with  all  his  proceedings, 
returned  to  the  Speaker  of  the  said  House  before  that  disso- 
lution and  discharge  ;  and  because  the  right  of  the  Plaintiff 
was  not  and  is  not  dependent  oa  any  such  final  Report  or 
adjudication,  nor  dependent  upon  the  powers  of  the  said 
Select  Committee  to  ascertain  any  costs  or  expenses  incurred, 
nor  on  the  obtaining  of  any  certificate  of  such  costs  or  ex- 
penses having  been  awarded. 

NintUp.^-Becsxise  the  allegations  contained  in  the  said 
plea,  that  by  reason  of  no  final  Report  or  adjudication  having 
been  made  by  the  said  Select  Committee,  the  said  Defen- 
dants were  prevented  and  debarred  from  demanding  or 
receiving  from  the  said  Sitting  Member,  their  full  costs  and 
expenses  incurred  in  prosecuting  the  said  Election  Petitions, 
is  no  answer  to  the  Plaintifi's  demand,  inasmuch  as  the  right 
of  action  of  the  Plaintiff  accrued  on  the  application  of  the  said 
Defendants  for  the  appointment  of  a  Commissioner,  and  the 
sum  now  demanded  of  them,  became  and  would  be  due  and 
payable  by  them,  even  though,  by  the  fioal  Report  or  adjudi- 
caticm  of  the  said  Select  Committee,  such  costs  and  expenses 
would  not  or  could  not  have  been  recovered  from  the  said 
sitting  Member  by  the  said  Defendants  ;  and  because  the 
said  costs  and  expenses  of  the  Defendants  could  only  have 
been  recovered  from  the  sitting  member  in  case  the  said 
Select  Committee  had  reported  that  the  opposition  by  the 
said  sitting  Member,  to  the  said  Petitions  of  the  Defendants, 
had  been  firivolous  or  vexatious  :  and  because  the  said  Select 
Committee  were  not  bound,  even  though  the  Defendants  had 
established  a  legal  majority  of  votes  for  the  said  Dunbar 
Ross,  and  that  the  said  Dunbar  Ross  should  have  been  re- 
turned as  member,  to  report  that  such  opposition  was  frivolous 
or  vexatious,  but  was  a  point  on  which  they  could  report 
affirmatively  or  negatively  as  they  thought  right. 
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TerUUy. — Because  the  right  of  the  Plaintiff  to  his  present 
action  is  in  no  wise  Dependent  on  the  faculty,  exercise  of,  or 
power  to  resort  to  a  remedy  by  the  Defendants,  to  be  reim- 
bursed by  any  other  party,  the  amount  due  the  Plaintiff. 

Eleventhtly. — Because  the  dissolution  of  the  said  Parlia- 
ment was  an  exercise  of  the  Royal  Prerogative,  an  act  over 
which  the  Plaintiff  had  no  control. 

Twelfthly, — Because  such  act  could  not  in  law  deprive 
the  Plaintiff  of  his  right  of  action  before  this  Honorable  Court 
for  the  recovery  of  his  present  demand,  for  services  by  him 
performed  long  antecedent  to  the  period  of  such  dissolution. 

Thirleenthly. — BecausQ  were  the  pretensions  of  the  Defen- 
dants maintained,  the  Plaintiff  would  be  in  the  position  of  an 
individual  who  having  performed  work  and  labor  for  the 
Defendants,  at  their  instance  and  request,  and  expended 
monies  for  them  at  their  like  instance  and  request,  is  never- 
theless unable  to  compel  payment  therefor  by  legal  means, 
and  would  therefore  suffer  a  great  wrong  without  having  any 
remedy. 

The  facts  alleged  by  the  Plaintiff  and  Defendants  respect- 
ively were  admitted. 

Judgment — 

The  Court  having  heard  the  parties  by  their  respective 
Counsel,  as  well  upon  the  plea  of  demurrer  in  this  cause  filed 
by  the  Plaintiff  to  the  plea  of  perpetual  exception  of  the  De- 
fendants, as  finally  upon  the  merits  of  the  present  case  : — 
Considering  that  the  services  set  forth  in  the  Plaintiff's  decla- 
ration, as  the  ground  of  demand,  are  alleged  to  have  been  ren- 
dered in  obedience  to  a  commission  to  him  directed  as  one 
of  the  Circuit  Judges  of  Lower  Canada,  by  a  Select  Com- 
mittee of  the  Legislative  Assembly  of  this  Province,  acting 
under  the  authority  of  the  "  Election  Petitions  Act  of  1861,*' 
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uid  to  whom  had  been  referred  oertain  Election  Petitions  of 
the  said  Defendants,  in  the  said  pleadings  referred  to,  and 
that  the  then  existing  Parliament  of  this  Province  was,  on 
the  twenty-third  daj  of  Jane  now  last,  and  daring  the  conti- 
naance  of  the  parliamentiy  contestations  raised  npon  the  said 
Election  Petitions,  dissolved  by  proclamation  of  the  then 
Governor  General  of  this  Province,  whereby  the  said  Select 
Committee  of  the  said  Legislative  Assembly,  appointed  to 
try  the  matters  referred  to  them  in  and  by  the  said  Election 
Petitions,  were  prevented  and  for  ever  precluded  fiom 
making  a  final  report  in  the  premises,  as  required  by  the  said 
Act,^nd  that  the  several  other  formalities  and  conditions 
therein  prescribed,  in  reference  to  the  certifying  of  the  costs 
incurred  upon  the  said  contestations,  and  the  party  or  parties 
thereto,  who  ought  or  might  by  law  be  adjudged  to  pay  the 
same,  conformably  to  the  provisions  of  the  said  Act,  were  not 
observed  and  fulfilled  in  c<Hisequenee  of  the  said  dissolution  ; 
it  is  therefore  considered  and  adjudged,  by  the  Court  of  our 
Lady  the  Queen,  now  here,  that  the  several  allegations  of  the 
said  declaration  have  been  well  and  sufficiently  answered 
by  the  causes,  matters  and  things  pleaded  in  and  by  the  said 
exception  of  the  said  Defendants,  and  duly  admitted  and 
proved  in  this  cause,  and  that,  by  reason  thereof,  the  action  of 
the  said  Plaintiff,  in  this  behalf,  be  hence  dismissed  with 
«osts. 

PoPK  and  IL  Pops,  for  Plaintiff. 
Ross,  DuiiBâs,  for  Defendants. 
Stuast,  Aiii»bxw,  Counsel  for  Defendants. 
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^^A^ll^sfiï?^'  I    DISTRICT  OF  QUEBEC. 
Before  Roixavd»  Panks*  and  Aylwin,  Justices, 

No.67. 


ScoTip,    Plaintiff  in  the  Court  below^    AppeUani^ 

and 
IIescrofi',  Defendant  in  the  Omrt  behrwy  RespomlenL 


The  RMpondent,  u  maiIflT  of  a  Ym* 
fd,  luid  brouglLt  frooi  Liverpool,  a 
quantity  of  galvaniied  metal  detiveraole 
it  the  Fort  of  Quebec,  iQ  **  order  o»  m» 
■igni,"  and  no  consignee  beins  found* 
Ike  RJeepondent  aent,  amon^  otMii,  to 
)he  Ap|!eUant,  to  ascertain  if  he  was.  the 
tm\x)Tter,  the  hitter  answered  that  he 
expected  a  quantity  qf  metal,  bat  not 
having  received  any  advice  of  it  h  arri- 
Tal,  be  would  not  take  it.  The  Stctnte 
regulating  the  Customs  requires,  that 
fanporters  should,  within  ûv  dsya  after 
the  arrival  of  the  Veeseli  iuid  tbe  goods 
and  pay  the  duties  thereon,  and  that  in 
deiault  thereoi,  it  sh^ll  be  lawful  for  the 
Officers  of  Customs  to  convey  such  goods 
to  the  CustiMna'  warehouse*  The  »etal 
was  kept  on  board  for  12  days  after 
arrival,  and  by  authority  of  t4ie  Collec- 
tpr  of  Customs,  convcjfd  in  nn  order  to 
tne  Otficer  of  that  Departmeut  onboard, 
diiecUng  hijp  to  land  the  vtetal  and  coi^- 
vey  it  to  the  Customs'  war^ouee,  the 
betal  was  landed  on.  the  wharf,  where  it 
lay  fo^some  days  exp^ed  to  the  rain 
and  weather,  by  the  action  of  which  h 
^a^dasHyed;  a^  tha  AMAUunt  hav- 
ing sued  for  these  damages  it  was — 


Held:— That  the  Respondent  had 
fully  complied  with  the  terms  and  con 
ditions  of  the  Bill  ol  Lading,  that  there 
was  no  neflligenceor  carelessneea  on  his 
part,  and  that  he  was  not  responsible  tor 
these  damages. 


L'Intimé,  maitre  d*un  Navire,  avait 
apporté  di»  Liverpool,  une  quantité  de 
métal  k' al vanisé  qui  devait  dtic  livrée 
daiislePortdeQ.uébec,  **  à  ordre,"  et 
le  consignataire  n'ayant  pu  ôti^e  trouvé, 
l'intimé  fit  des  perquisitions  pour  le 
découvrir,  et,  entre  autres,  fit  demander 
&  l'Appelant  s*il  en  était  l'importateur, 
auquel  celui-ci  repondit  qu'il  attendait 
de  t(  l9  cfTets  mais  qu^il  ne  les  [j^drait 
pas,  vu  qu'il  n'avait  reçu  aucun  avîs  de 
leur  arrivée.  Le  Statut  qui  rè^lc  Ira  droite 
de  Douane  exige,  que  tout  importateur 
devra,  dans  les  cinq  jours  qui  suivront 
l'arrivée  d'un  Navire,  faire  mettre  à  terre 
ses  effets  et  payer  les  impôts  sur  iceux, 
et  qu'à  défaut  de  ce  taire,  il  sera 
loisiUe  aux  Ofilciers  de  Douane  de 
transporter  telles  marchandises  au  ma- 
gasin des  Douanes.  Les  marchandises 
lunnt  gardées  à  bord  pendant  douae 
jours  pprès  l'anivée  du  Navire,  et  après 
ce  délai,  par  ordre  du  CoUecteurà  l'Offi- 
cier de  Douane  à  bord,  lui  coniman- 
dartde  Aire  mettre  à  terre  ces  mar- 
chandises, et  les  transporter  au  magasin 
des  Douanes,  «lies  furent  décharsées 
«ur  le  quai,  où  elles  i«itdrept  pendant 
quelques  jours  exposées  au  mauvais 
temiw,  et  furent  oiidommagéc^,  etl'Aii- 
pclant  ayant  institué  une  action  en  dom* 
mages  il  fut — 

Jugé  : — Uue  l'Intimé  s'était  eniiere- 
n>o;it  C4>n formé  aux  t«rmoR  et  conditions 
du  Cunnaisscmeiit,  qu'il  n'y  avait  aucune 
n^Mgence  ou  manqqe  it  s«.ins  de  sa 
p«.rt,  et  qu'il  n'étsUt  pas  responsable  de 
ceedommagea 


Judgment  rendered  the  12th  October,  1852. 

This  was  an  appeal  from  a  judgment  rendered  by  the 
Superior  Court,  sitting  at  Quebec,  on  the  26th  July,  1852, 
dismissing  the  Appellant's  action,  instituted  for  the  recovery 
of  damages  alleged  to  have  been  caused  [by  the  act  of  the 
Respondent,  to  a  quantity  of  galvanized  metal,  belonging  to 
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the  Appellant,  shipped  at  Liverpool  on  board  of  the  vessel  of 
which  the  Respondeat  was  Mastet.  (1) 

The  Appellant's  declaration  in  substance  alleged,  that 
Morewood,  Brothers  and  Co.,  of  Liverpool,  (who  also  traded 
at  New  York,)  shipped  96  bundles  of  galvanized  metal  in 
good  order,  of  the  value  of  £239,  on  board  the  ship  ^^  Glens- 
evilly,"  of  which  the  Respondent  was  master,  on  t|ie  27th 
February,  1851,  at  Liverpool,  and  that  the  Respondent,  as 
master,  imdertook  to  convey  the  same  thence  to  Quebec,  to 
be  delivered  there,  unto  order,  or  their  assigns.  That  the 
shippers  subsequently  endorsed  the  bill  of  lading  signed  by 
the  Respondent,  and  delivered  it  to  the  Appellant  That  the 
Respondent  upon  the  arrival  of  the  ship  at  Quebec,  landed 
the  said  metal  upon  one  of  the  wharves,  without  notice  to 
the  Plaintiff,  or  without  advertising  for  a  consignee,  according 
to  usage  and  custom  at  the  port  of  Quebec,  and  that  while  on 
the  wharf,  the  Respondent  so  negligently  and  carelessly 
conducted  himself  with  respect  thereto,  that  it  became 
damaged  by  rain,  causing  a  loss  to  the  Appellant  of  £250, 
for  which  sum  a  judgment  was  prayed. 

The  Respondent  pleaded  a  défense  au  fonds  en  fatty  ex- 
pressly denying  the  truth  of  each  and  every  allegation  of  6ict 
set  forth  in  the  declaration. 

The  evidence  established  that  the  bill  of  lading  was  to 
order,  or  their  assigns,  and  had  been  endorsed  to  the  Appel- 
lant, without  any  knowledge  thereof  having  been  given  to  the 
Respondent.  The  Glenswilly  arived  at  Quebec,  on  the  9th 
May,  1851,  and  a  Custom  House  Officer  wad  then  placed  on 
board,  who  remained  until  the  whole  of  the  cargo  had  been 
discharged.  The  consignee,  being  untknown  to  the  Respon- 
dent, caused  inquiries  to  be  made  among  parties  who 
were  likely  to  be  importers  of  galvanised  metal,  in  order  to 
discover  the  owner  ;  among  others,  the  Appellant  was  called 

0)2L.C.  Rep.  p.  47t.        ' 
18* 
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npon,  and  infonned  that  96  bundles  of  galvanized  metal  were 
on  boaid  firom  Liverpool,  and  he  was  asked  if  he  were  the 
consignee,  he  replied  that  he  was  expecting  that  quantity  of 
metal  from  Liverpool,  but  that  not  having  received  any 
advice  of  the  shipment  on  board  the  Glenswilly,  he  could  not 
take  it.  An  advertisement  for  a  consignee  had  been  posted 
up  in  the  Exchange.  After  the  lapse  of  twelve  days  an 
order  was  procured  from  the  Collector  of  the  Customs, 
addressed  to  the  Custom  House  Officer  on  board,  directing 
him  to  land  the  metal  and  convey  it  to  the  Customs  ware- 
house. The  metal  was  landed  on  the  21st  May,  and  placed 
on  a  wharf,  where  it  remained  until  the  26th,  when  the 
Appellant  claimed  it,  having  received  the  day  before  (sun- 
day)  a  letter  firom  the  New  York  firm  inclosing  the  bill  of 
lading,  and  stating  that  in  consequence  of  an  error  on  the 
part  of  the  Liverpool  shippers,  the  bill  had  been  sent  to  a 
wrong  party.  During  the  interval  between  the  21st  and 
26th,  the  metal  had  been  damaged  by  rain  to  the  amount  of 
£87.  ,The  Custom  House  Officer,  Treinor,  who  had  been  on 
board,  deposed,  that  the  metal  could  not  have  been  landed 
without  his  permission,  and  that  he  would  have  had  it  sent  to 
the  warehouse,  but  was  prevented  by  press  of  business  ;  that 
it  was  then  under  the  control  and  responsibility  of  the  Custom 
House  authority,  and  that  while  the  metal  was  on  the  wharf, 
a  watchman  from  the  Custom  House  had  charge  of  it. 

H01.T,  for  Appellant  :  The  responsibility  of  the  Respon- 
dent did  not  terminate  when  the  galvanised  metal  in  ques- 
tion was  placed  upon  the  wharf  ;  and  the  Respondent  was 
not  discharged  from  the  custody  of  the  goods,  not  having 
made  a  delivery  or  advertised  for  a  consignee  in  the  usual 
way  ;  he  was  bound  to  take  care  of  the  goods  when  he  placed 
them  upon  the  wharf,  the  owner  not  being  there  to  receive 
them.  (1) 

(1)  1  Valis,  LiT.  Ill,  Tit  11,  Art.  V.,  den  CoanaiEtanents,  p.  636,  ia 
■ooM  -.'t  Part'«Miif,  Coon  de  Droit  Com.  Nc.7i8,  p.  Ib7:— 3  Boolay-Paty  ,p. 
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If  it  shoold  appear  to  thi«  Court  that,  at  the  time  when  the 
goods  in  question  received  the  damage  complained  of,  the 
owner  (the  Appellant)  had  not  taken  possession  of  them  and 
faa<l  not  termpiated  the  custody  of  the  carrier,  (the  Respon- 
dent) by  any  act  or  direction,  the  Appellant  conceives  that 
the  cited  authorities  will  be  regarded  as  having  a  direct 
application  to  the  point,  and  as  jfixing  upon  the  Respondent 
the  legal  liability  for  the  injury  sustained  by  the  goods. 

The  Judgment  of  the  Court  below  sets  forth  as  one  of  its 
grounds,  that  *^  the  said  Plaintiff  did  notj  within  five  days 
**  after  the  arrival  of  the  Ship  "Glenswilly,"  in  which  the 
**  ninety  six  bundles  of  galvanized  metal  mentioned  in  the 
^  Plaintifi's  Declaration  were  imported,  cause  the  said  ninety^ 
^^  six  bundles  of  galvanized  metal  to  be  entered  inwards^  as  by 
**  law  he  wad  bound  to  do."  It  is  in  evidence  and  admitted 
on  all  hands  that  the  vessel  arrived  at  Quebec  on  the  9th  of 
May.  The  Plaintiff  received  no  intelligence  of  his  goods 
being  on  board  until  the  25th  of  that  month,  (a  Sunday) 
and,  the  next  morning,  caused  the  necessary  entry  to  be 
made.  It  is  for  this  Honorable  Court  to  say  whether  the 
non-performance  on  his  part  of  what  may  be  considered  an 
impossibility,  can  reasonably  or  legally  be  urged  as  a  fMtif 
fera  Judgment  against  him.  The  ISth^ection  ofthePro^ 
▼incial  Act,  10  and  11  Vic.  cap.  31,  does  certainly  require 
the  importer  of  goods,  by  sea^  to  enter  inwards  and  land  them 
within  five  days  after  the  airival  of  the  importing  vessel,  but, 
the  Appellant  respectfully  submits,  this  is  not  to  be  under- 
stood as  changing  or  affecting  in  any  way  the  law  as  it 
regulates  the  respective  and  mutual  rights  and  obligations 
of  the  ship-master,  and  of  the  owner  of  the  goods  entrusted  to 
him.  The  Statute  in  question  had  in  view,  in  the  Section 
adverted  to,  the  protection  of  the  revenue  only,  and  was 
I 

324  :— Story  on  BailoMoU,  Cb.  ▼!,  M  542,  543,  544,  545  :--AngelI  on  Carriers' 
66  315  3'i5«  291,  395,  304:^1  Abbott  on  Shipninffr6th  Amorican  Ed.]  Part  IV 
Ch>pi  y,  pp.  4e6, 467, 468  :-7  Mai  and  6r.  850-.Buame  ▼•.  GatUâa. 
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Beyer  intended  to  dhifl  the  ca/re  of  floerehandise,  before  deli- 
yeiy,  from  the  former,  to  the  Custom  House  authorities. 

The  Court  below  considered  the  goods  as  having  been,  at 
the  time  they  received  the  damage,  ^*  in  the  custody  and 
"  possession  of  the  officers  of  Her  Majesty's  Customs."  With 
due  respect  for  the  opinion  of  that  Court,  the  Appellant  con- 
tends that  there  is  no  evidence  in  the  record,  shewing  that 
the  Custom  House  ever  took  possession  of  the  goods.  The  Col- 
lector, Mr.  Dunscomb,  says  that  he  granted  a  special  permit 
to  land^  Thi»  permit  was  exhibited  to  the  tide«waiter  on 
board,  and  the  goods  were  thereupon  put  upon  the  wharfs 
The  tide-waiter  says  ^^  I  allowed  the  iron  to  be  landed  on  the 
*^  wharf,"  The  metal  was  landed  on  the  20th  May.  He 
left  the  vessel  on  the  24th.  Up  to  that  time,  he  says,  he  had 
not  tin^e  to  look  after  it,  and  when  be  left  he  repcnrted  to  Mr. 
Alleyn,  one  of  th«  landing-waiters,  that  it  was  still  on  the 
wharf,  and  that  Mr.  Alleyn  said  he  would  look  after  it.  If 
appears,  upon  cross  examination,  that  this  witness  (Treinor) 
was  a  stranger  in  Qnebec^  and  that  the  ^'  Glenswilly"  was 
the  first  vessel  he  had  ever  been  on  board  of  as  a  Custom- 
House  Qficer.  His  duty  was  simple  enough,  beiog  limited 
to  seeing  that  nothing  was  discharged  from  the  ship  without 
a  permit,  but  he  seems  to  have  considered  himself  as  an 
officer  of  far  bi^ier  gmde  and  importance,  and  to  have 
looked  upon  the  ^^  whole  cargo  "  as  under  his  '^  control  " 
and  ^^  responsibility*"  It  is  a  somewhat  singular  feature  in 
the  case  that  the  Respondent  should  have  contented  himself 
with  the  evidence  of  this  inferior  officer,  and  should  have 
declined  to  receive  the  testimony  of  Mr.  Alleyn,  the  landing- 
waiter  alluded  to  (whom  he  served  with  a  subpœna  duces 
tecum)  and  of  Mr.  Newton,  a  Custom  House  broker,  when 
they  attended  in  Court  in  obedience  to  his  subpœnas.  The 
tide-waiter  says  that  he  returned  the  oider  or  warrant, 
together  with  the  other  papers,  to  the  landing-waiter,  Mr. 
Aheyn.    That  gentleman  was  surely  the  proper  person  to 
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account  for  its  loss  or  explain  its  natutfe,  and  to  state  what 
^a8  actually  done  in  the  matter.  The  calling  of  him  as  a 
witness  and  then  refnsing  to  examine  htm  is  sig^ifieaii^ 
'fhe  Respondent  conchides  that  the  Custom  House  tdok 
possession  of  the  iron,  because  the  witness  iVeifw^f  says  that 
^  Would  have  looked  after  it  if  he  had  had  time  and  that 
**r.  Alteyn  sfiid  he  would  see  aboot  it  ;  aiid  this  is  all  the 
^vidence,  touching  possession  by  the  Custom  House,  ^hich 
^«  to  be  found  upon  the  record. 

5«t,  the  Appellant  submits,  even  had  the  Custom  House 

authorities  taken  possession  of  the  goods  (which  they  could 

^^^J^  have  done  in  order  to  secure  the  duty,)  this  would  not 

^avG  been  a  good  answer  in  the  mouth  of  the  Respondent  to 

^^  -A.ppellant's  claim.     Misconduct  on  the  part  of  the  Cus- 

^'^^    House  with  reference  to  the  goods,  might  havered 

f^^'^    that  department  a  liability  in  damages  to  the  ship-; 

^siex»  from   whom  the  goods  were    received,  but  could 

Ç  h^ve  been  set  up  as  a  defence  by  the  latter  in  an  action 

^he  non-delivery  of  the  goods. 

^  ^*    the  hearing  upon  the  merits  in    the  Court  Ttelow, 

^^  I^^fendaiit's  Attorney  dontended  that  the  bolder  of  vL  bill 

^^îrig  has  no  action  against  the  «hJjMnaster  for  dartiage 

5^^  ^y  him  to  the  goods.    The  Court  did  not  express  an 

^  -"^ioii  upon  this  question,  but  the  Appellant  believes  that 

,       *^ï^nce  to  the  authorities  which  bear  upon  it,  will  show 

^  ^vi^h  an  action  well  lies.  (1) 

n  ^^**^  for  Respondent  :  The  obligation  entered  into  by  the 
j^  ,  ^^i:ident  is  evidenced  by  the  bill  of  lading  being  sofught 
^g  ^  ^iiforced,  the  first  question  which  presents  itself,  is^to 
ç^  ^^^in  by  the  laws  of  which  Country  this  obligation,  or 
^-_,^^t3t  is  to  be  governed.     The  bill  af  lading  was  executed 

_^  ci  >r-- • 

ViTï^i^     «\    ^*o°«)-  Lou»-  Repto.  p.  303,  Morvan  w.  Belh— 1  PtaûmmuMf  Qonivde 

'n     J^l^rC*^"-.   No.3l4:— 2,  No.728:— 1  Valin,  pp  C59,  660,  665:— 1  AWwlton 

-^^i^c^  ?j^,  [Sixth  Am.  Ed.]  p.  401:— 1  Smith's  Leading  Omcs,  pp.  40^,4^:^8 

'"^«pU.,  p.  33*2,  Dawes  vi,  I'eck  :— Holt  on  Shipping,  pp.  377.  398. 
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in  England,  and  it  should  be  remembered  tbat  die  parties  Up 
the  contract  (the  Shippers  and  the  Respondent)  are  residents 
in  that  Coontry,  and  therefore  not  to  be  jMesomed  asenterii^ 
into  a  eontract  to  be  governed  by  laws  wholly  diflferent  fioBi 
their  own,  and  of  which  they  could  have  no  knowledge* 
Without  presuming  to  offer  a  decided  opinion  upon  this  point 
of  law,  I  would  nevertheless  submit,  that  the  contract  entered 
into  by  him  was  one  whieh  must  be  governed  by  the  law  of 
England.  The  following  authorities  would  seem  to  favor 
this  view.  ^^  Si  l'Acte  contient  la  date  d'un  lieu,  il  est  natu- 
*^  rel  de  croire  que  les  parties  ont  vouhi  en  suivre  les  formes  z 
*^  car  chacun  des  contmclants  pouvant  ignorer  la  loi  en 
*^  vigueur  dans  le  domicile  de  l'autre,  ils  sont  présumés  vou* 
**  loir  suivre  celle  du  pays  où  ils  traitent"  (1) 

^  The  place  of  making  a  contract  should  be  considered  itt 
expounding  it."  (2) 

If  then,  the  contract  in  question  is  to  be  governed  by  tEiè 
law  of  England,  it  would  follow  that  the  obligation  or  con- 
tract of  the  Respondent  is  not  transferable,  and  that,  in 
consequence,  the  Appellant  cannot  maintain  any  action  on 
the  bill  of  lading.  An  action  would  lie  against  the  Respon- 
dent by  the  shippers  with  whom  he  had  contracted,  but  not 
With  the  Appellant, 

In  support  of  this  doctrine,  the  Respondent  would  refer  to 
the  case  of  Thompson  vs.  Domhiy  (3)'*^  A  bill  of  lading  is  not 
*^  negotiable  like  a  bill  of  exchange,  so  as  to  enable  the 
*^  Indorsee  to  maintain  an  action  upon  it  in  his  own  name, 
^  the  eSebt  of  the  indorsement  being  only  to  transfer  the  right 
**  of  property  in  the  goods,  but  not  the  contract  itself." 


(l)4Plud.  DroitCom. 
(9)  HMnwn'i  OiatfV  p 
(S)14llMMiiuawJ 


f  4  Plud.  Droit  Com.  Nos.  1486, 149a 
roliby,  !>.  409. 
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Whatever  may  be  the  contract  between  the  Consignor  and 
Consignee,  the  agreement  for  the  carriage  is  between  the 
carrier  and  the  ccmngnor.  (1) 

A  transfer  of  the  property  "  is  veiy  different  from  a  trans- 
fer of  the  contract/'  said  Lord  Tenterden  in  Sargent  vs. 
Morris.  (2) 

Mr.  Justice*  Yates  held  a  similar  view  of  this  difference.  (S) 

Thronghout  the  whole  of  Abbott's  Work  on  Shipping,  it 
will  be  found  that  wherever  language  is  used  which  might 
seem  on  a  superficial  examination  to  admit  the  right  of 
action  in  the  consignee  on  the  contract  itself,  that,  neverthe- 
less, such  is  not  the  case,  since  the  examples  cited  are 
confined  to  actions  for  trover,  where  the  property  of  the  goods 
only  was  claimed.  Should  this  view  be  held  by  this 
Honorable  Court,  this  case  would  end  here. 

If  on  the  other  hand,  the  Court  should  be  of  opinion  that 
the  contract  in  question  is  to  be  governed  by  the  law  of  the 
place  where  it  was  to  be  executed,  it  may  be  argued  that  the 
obligation  is  transferable.  Although  the  authority  does  not, 
it  is  submitted,  go  so  far.     ^^  Le  connaissement  peut  être  au 

'^  porteur ;  il  peut  être  à  ordre,  et.  •  •  •  • . celui  à  qui  il 

*'  est  transmis  par  voie  d'endossement,  est  saisi  de  suite  de  la 
"  propriété  des  marchandises  y  énoncées.^^  (4)  This  goes  no 
further  apparently  than  the  English  doctrine.  If  however  it 
be  maintained  that  under  the  French  system,  the  contract  is 
transferable,  it  is  manifest  that  such  transfer  could  only  be 
made  in  conformity  with  the  rules  of  that  system. 

^^  L'endossement  doit  être  daté,  cette  première  condition 

•  •••••  ^^  s'applique  aux    endossements, sans  aucune 

**  modification."  (6) 

(1)  Abb.  im  Shimii^,  p.  412. 

(S5  3  B.  aad  Aid.  S73  :— Abb.  on  Shipping,  p  412  :— Stoiy  on  Agençji  pw 
345. 

(3)  Abbott  on  Shippingi  p.  635. 

(4)  3  Paid.  Droit  Com.  No.  728. 

(5)  1  Pard  Droit  Com.,  No.  343. 
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^^L'endossement  doit  encore  exprimer  la  valeur  faaniie.''(l) 

Neither  of  these  essential  conditions  has  been  complied 
with  in  relation  to  the  bill  of  lading  or  indorsement  now 
before  the  Court.  The  indorsement  is  simply  ^'  Deliver  to 
Henry  S.  Scott,  Esquire,  Quebec,  or  Order,  Morewood, 
Brothers  and  Co."  No  proof  was  offered  by  the  Appellant 
to  show  that  he  had  given  value  or  consideration  for  these 
goods  or  for  this  bill.  Indeed  under  the  circumstances,  the 
Respondent  could  not  have  maintained  an  action  for  freight 
against  the  indorsee,  and  if  not,  then  there  was  no  mutuality 
between  them.  As  well  from  the  nature  of  the  indorsement, 
as  from  the  failure  of  proof,  it  may  safely  be  averred  that  in 
law,  the  Appellant  could  only  be  regarded  as  the  agent  of 
the  Shippers  ;  and  "  If  the  person  to  whom  the  delivery  is 
"  ordered,  is  only  agent  of  the  shipper,  and  has  no  property 
^^  in  the  goods,  it  has  been  thought  that  he  cannot  maintain 
^^  an  action  in  fus  awn  nam$j  against  the  master  for  not 
"  delivering  them.  Not  in  assumpsit^  for  the  contract  in  the 
'^  bill  of  lading  was  not  made  with  him,  but  with  a  third 
"  person,  the  consignor  of  the  goods.  Not  in  trover,  because  no 
^^  property  having  passed  to  him,  he  can  have  no  right  to 
"  complain  of  their  non-delivery  or  conversion  as  an  injury 
"  to  himself,"  (2)  and  also  :  "  The  indcnrsement  of  a  bill  of 
'^  lading  without  consideration,  does  not  transfer  any  property 
^*  in  the  goods,  the  mere  indorsement  of  a  bill  of  lading  by 
^^  the  consignor  to  an  agent,  to  authorize  him  to  stop  the 
^^  goods  in  transitu •»m...v/i\l  not  enable  such  agent  to 
**  maintain  assumpsit  or  trover  for  the  goods  in  his  own 
"  name  :"  (3)  Now  no  consideration  was  ever  given,  nor  is  it 
even  pretended  that  any  was  given  for  these  goods  or  for  tHfs 
bill. 


(1)  1  Pard.  Droit  Com.,  No  515. 

(3)  1  Camp.  36R,  Waring  tb.  Cox. 

(3)  4  East  21 1,  Cox  t9«  Harden  :— Story  on  Agency»  pp.  340|  356. 
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There  is  no  evidence  whateyer  to  shew  that  the  metal  was 
damaged  by  salt«  The  Appellant,  as  well  at  the  Enquête  as 
at  the  hearing  on  the  merits  before  the  Court  below,  formally 
declared  that  he  abandoned  that  allegation  of  his  declaration 
which  set  forth  damage  from  this  cause.  The  next  point  to 
be  taken  up  is  the  Appellant's  allegation  that,  by  the  custom 
of  the  port  of  Quebec,  the  Respondent  was  bound  to  gire 
notice,  demanding  a  consignee,  as  well  through  the  papers 
as  at  the  Exchange. 

In  answer  to  this,  the  Respondent  submits  that  such  is  not 
shewn  to  be  the  general  custom  at  the  port.  The  Appellant's 
own  witnesses  shew  that  no  such  general  custom  exists. 
Apart  from  this,  the  Respondent  maintains  that  to  prove  a 
custom,  it  is  not  merely  necessary  to  state  that  it  exists, 
but  instances  thereof  must  be  proved. 

^^  A  usage  of  trade  must  be  proved  by  instances."  (  1) 

"  Usage  of  trade  is  a  general  and  prevailing  course  of 
"  business,  and  witnesses  who  are  called  to  prove  it,  should 
"  cause  their  minds  to  revolve  over  instances  known  to  them 
"  of  its  having  been  acted  on."  (2) 

Now  the  Appellant  has  not  proved  a  single  instance  to 
establish' the  custom  alleged  ;  therefore  his  allegation  falls. 

Besides,  the  Respondent  contends  that  he  was  not  bound 
to  give  notice.  ^^  Although,  by  the  bill  of  lading,  the  goods 
^'  are  deliverable  to  merchants  in  London,  whose  residence 
"  is  well  known,  no  notice  to  them  of  the  ship's  arrival  is 
"  necessary  to  render  them  liable  for  demurrage."  (S) 

^^  Where  a  bill  of  lading  of  goods,  by  a  general  ship, 
^^  deliverable  to  order,  contains  a  stipulation  that  the  goods 
'^  are  to  be  taken  out  in  a  certain  number  of  days  after  arrival, 

(n  Pritchard*s  AJmy  Digest  153. 

(2)  Harri80o*8  Di$E  Castonsand  Prescriptions,  p.  9S78, 

^3)  4  Camp.  161,  Barman  ▼«.  Mant. 
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**  or  to  pay  demnrrage,  the  indonee  of  the  BiU  of  Lading, 
^^  who  takes  ont  the  goods,  is  liable  for  demnrrage  from  the 
^^  expiration  of  the  days  calculated  from  the  arrivai  of  the 
"  ship,  without  receiving  any  notice  of  that  event''  (1) 

Apart,  moreover,  from  the  circumstance  that  the  custom  of 
the  port  of  Quebec  has  not  been  established  to  be  what  the 
Appellant  alleged  it  was,  the  reverse  is  clearly  proved,  and 
instances  are  given  by  the  Respondent  of  a  différent  custom. 
Now,  "  if  a  custom  be  set  forth  generally,  and  it  be  proved 
^^  that  there  are  exceptions,  it  is  a  fatal  variance."  (2) 

But  the  Respondent  is  enabled  to  take  higher  ground,  for 
the  Appellant  only  asserts  the  custom  to  advertise  in  the 
papers  as  well  as  in  the  Exchange.  The  only  object  sought 
for  in  these  advertisements  is  to  find  the  consignee.  The 
Appellaut's  own  witness  clearly  establishes  that  the  notice 
in  question  was  posted  up  in  the  Exchange  for  several  days 
before  the  metal  was  landed,  and  he  proves  a  notice  given 
to  the  Appellant  of  an  infinitely  more  certain  description  than 
any  insertion  in  a  newspaper,  for  this  witness  called  on  the 
Appellaht  in  person  to  ask  him  if  he  were  the  consignee  of 
these  very  96  bundles  of  galvanized  metal  from  Liverpool  : 
while  he  also  proves  that  the  Appellant  said  that  he  was  then 
expecting  that  very  quantity  of  that  metal  from  Liverpool. 
Indeed  the  letter  from  New  York  shews  that  the  Appellant 
had  ordered  that  metal  himself.  No  better  notice  could  be 
given  to  the  Appellant.  It  is  idle  therefore  to  insist  on  a 
mere  formality. 

The  next  point  which  the  Respondent  submits  is,  that  his 
responsibility  in  relation  to  this  metal  ceased  by  landing  it 
on  the  whaiî 

^^  The  manner  of  delivering  the  goods,  and  consequently 
^*  the  period  at  which  the  responsibility  of  the  master  and 

(1)  4  Canp.  159.  HaniAii  vs.  Cl«rke. 

(2)  PrHchanl^sAdm.  Dig  153. 
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^  owners  will  cease,  depend  upon  the  custom  of  particular 
«<  places  and  the  usage  of  particular  trades."  (1)  A  reference 
is  made  by  the  author  to  the  Ordonnance  de  la  Marine  (2) 
which  will  presently  be  adverted  to.  But  the  usage  of  a 
particular  place  cannot  vary  the  general  law.  (S) 

Now,  no  custom,  it  has  already  been  shewn,  has  been 
pxoYed.    The  law  therefore  must  decide  the  matter. 

*^  With  respect  to  goods  coming  from  a  foreign  countiy,  it 
*^  was  said  by  Mr.  Justice  Buller,  that  the  Bill  of  Lading 
^  was  only  an  undertaking  to  cany  from  port  to  port,  and 
^^  that  according  to  the  established  course  of  trade,  a  delirery 
^*  on  the  usual  whaif  is  such  a  delivery  as  will  discharge  the 
"  master."  (4) 

On  referring  to  the  Ordonnance  de  la  Marine,  (5)  the  diver- 
sity of  custom  referred  to  will  be  observed  ;  but  it  is  shewn, 
nevertheless,  that  in  the  several  ports  mentioned  by  the 
author,  the  master  is  discharged  from  all  responsibility  when 
the  goods  are  landed  on  the  wharf.  In  speaking  of  those 
who  are  to  receive  the  goods,  he  says  :  *^  A  la  déchaige,  il 
^^  les  font  prendre  tout  de  même  sur  le  bord  du  navire  par 
*'  leurs  pcyte-faix  pour  les  descendre  au  quai,  et  dès  lors 
^'  aussi  elles  sont  à  leurs  risques,  sans  rien  imputer  au  maître 
**  s'il  survient  des  avaries  en  descendant  du  navire.  A 
^^  Marseille,  c'est  au  maître  à  rendre  les  marchandises  au 
^  quai,  après  quoi  il  est  quitte.  Sentence  du  16  Juillet,  1748." 

Valin  goes  frtrtber.  He  says  :  ^^  Le  registre  des  commis 
^  de  la  douane  fait  foi  de  la  décharge  des  marchandises  sur 
*'  le  quai,  à  quoi  se  borne  rengagement  que  le  mattxfi  a  con- 
^^  trade  par  le  connaissement,  après  avoir  averti  néanmoins 


(1)  Abu  on  Shipping  463. 
<2)  1  VaYîn  p.  630. 

(3)  CM.  444  Rez  vs.  Skltero, 

(4)  5  Tenn  Re|v.  967  Hyd«  n.  Trent  and  Mtxmj  Navigation  Conpuij. 
'     1  Yalinp.fi30. 
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"  tous  les  intéressés  au  chargement  de  se  trouver  sur  le  quai 
"  à  la  descente  de  leurs  marchandises,  pour  qu'ils  aient 
"  respectivement  à  les  faire  enlever."  (1)  It  has  been  shewn 
that  a  personal  notice  was  given  to  the  Appellant.  The  Bill 
of  Lading  being  to  order  and  the  Respondent  being  unable 
to  discover  the  consignee,  could  do  no  more. 

'^  Le  mattre  est  toujours  déchargé  lorsqu'il  paraît  par  les 
^^  regîtres  qu'il  a  fait  mettre  à  quai  toutes  les  marchandises 
"  portées  par  ses  connaissements."  (2) 

^^  La  règle  ordinaire  est  que  les  effets  des  marchands  char- 
"  geurs  doivent  leur  être  rendus  à  quai,^^  (3) 

"  Les  marchands  &c.,  ne  pourront  laisser  5ttr  Ze*  gwaw  leurs 
"  marchandises  plus  de  trois  jours,  après  lesquels  elles  seront 

*^  enlevées  à  la  diligence  du  maître  du  quai •  •  aux 

"  dépens  des  propriétaires."  (4)  This  authority  supposes  the 
possibility  of  consignees  not  removing  or  claiming  their 
goods  ;  and  yet  for  three  days  they  are  exposed  on  the  wharf. 
At  page  459,  it  is  shewn  that  the  same  rule  applies  to  ^^  des 
^^  effets  dont  les  propriétaires  ou  commissionnaires  ne  sont 
"  pas  connus." 

The  next  point  to  be  considered  is,  which  party  had  a 
better  lien  on  the  metal.  That  is  to  say  :  Was  the  lien  of 
the  Custom  House  on  this  metal  for  securing  the  revenue 
better  or  of  a  more  privileged  nature  than  that  of  the  Res- 
pondent for  his  freight  ?  And,  secondly,  if  such  were  the 
case,  could  the  Cust(»n  House  take  possession  thereof? 
Both  these  questions,  it  is  submitted,  must  be  decided  in  the 
affirma^ve. 

The  Respondent,  under  the  law  of  France,  could  not 
retain  the  goods  in  default  of  the  payment  of  his  freight  ;  he 

(1)1  Valio,  Ord  de  la  Marine  p.  63G. 
(2)1  VaUn,ï>.63G. 


(3)  I  Talin.V  637. 
(4)9  Valin,  p.  438. 
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conld  only  demand  that  they  should  be  deposited  in  the 
bands  of  a  third  party  until  his  dues  had  been  satisfied,  (t) 
Who  this  dépositaire  must  be,  under  the  law  of  Canada, 
will  be  presently  shewn. 

The  English  law  is  different  on  this  point,  for  under  that 

system,  the  master  may  detain  any  part  of  the  merchandize 

for  the  freight.  (2)  Again  ^^  if  the  goods  are  landed  or  sold  by 

^^  the  Officers  of  the   Customs,  the  freight  not  having  been 

'^  paid,  the  produce  of  the  sale  is  to  be  first  applied  to  the 

^^  payment  of  the  freight."  (3)  This  doctrine  is  consonant  to 

that  of  the  French  law,  by  which  the  master's  lien  "  passe 

^  même  avant  le  privilege  du  trésor  public,  pour  les  droits 

^^  de  douanes  et  autres  semblables."  (4)  The  law  of  Canada 

^9  wholly  difierent.     This  difference  on  various  points  of  law 

^  £iigland  and  France  is  alluded  to  here,  only  to  show  that 

^hc  authorities  cited  from  the  respective  systems  of  those 

Coouiyjgg    ought    to  be  received  with  caution,  since  in 

^^Qada  the  law  is  so  very  different,  and  in  so  far  as  this 

^'^^^  is  concerned,  is  completely  applicable  to  the  facjs. 

J.    ^^i  reference  to  the  Customs'  Act,  (5)  the  priority  of  the 

^*^  of  the  Customs  is  declared.     For  it  is  enacted  that  if  the 

'^OtJ^  l^g  jj^^  entered  and  the  duties  paid,  they  shall  be  taken 

c^    ^*i^  warehouse,   by  the  Officers  of  Customs,  "  And  if  such 

cc   ^^^^ods  be  not  duly  entered  and  the  duties  due  thereon  paid 

<c  ^^^t.hin  three   months  from  the  date  of  such  warehousing, 

V     ^^^ether  with  all  charges  of  removal  and  warehouse  rent, 

„  ^fc/^^  same   shall  be   sold  by  public   auction  to   the  highest 

„       ^^der,  and  the  proceeds  thereof  shall  be  applied,  First,  to 

^^     ^^  payment  of  duties  and  charges,  and  the  overplus^  if  any ^ 

„   ^^er  discharging  the   vessel's  lien,   shall  be   paid  to  the 

_^^^^^7ner  of  the  goods." 

C^^  3  Pard.  n.  719. 

>^>  Abb.  on  Shipping,  461. 

V^>  Imp.  Sut.  6Gm.  IV.  Cap.  107.  S.  134:— Abb.  on  Shipping  p.  462. 

^î^>  2  emrd.  11.963. 

^^:>  10  &  II  Vic.  Cmp.  31.  Sfc  12, 
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It  therefore  follows  that  the  Custom  House  had  a  prior 
lien,  and  could  therefore  take  possession  of  the  metal  for 
securing  the  payment  of  their  duties  and  charges. 

The  only  other  point  to  be  examined  is,  whose  duty  it  was 
to  send  the  metal  to  the   Customs'  Warehouse.    It  will  be 
remembered  that  the  ^^  Glenswilly"  arrived  at  Quebec  on  the 
9th  May,  and  a  Custom  House  Officer  was  sent  on  board 
that  day,  that  the  metal  was  only  discharged  on  the  21st 
May,  that  is  to  say,  twelve  days  after  the  arrival  of  the  ship, 
that  during  that  time,  the  Appellant  made  no  entry  thereof, 
and  that  the  Custom  House  was  in  charge  of  the  same. 
The  clause  already  referred  to  (1)  is  conclusive  on  this  point, 
and  the  duty  and  rights  of  the  Officers  of  Customs  are  clearly 
defined.    ^^  And  be  it  enacted,  that  every  importer  of  any 
<^  goods  by  sea,  or  from  any  place  without  this  Province,  shall, 
'^  within  five  daysj  after  the  arrival  of  the  importing  vessel, 
^^  make  due  entry  inwards  of  such  goods,  and  land  the 
^^  same*  • .  «And  the  person  entering  any  goods.  •  •  .shall,  at 
^*  the  same  time,  pay  down  all  duties,  due  upon  all  goods 
*^  entered  inwards  ;  and  the  Collector,  or  other  proper  Officer, 
^^  shall  immediately  thereupon  grant  his  warrant  for  the 
^*  unlading  of  such  goods,  and  grant  a  permit,  &c.  And  in 
«^  default  of  such  entry  and  landing,  or  production  of  such 
^^  goods  or  payment  of  duty,  It  shall  be  lawful  for  thb 
*<  Officsrs  of  Customs  to  convet  such  goods  to  the  Cus- 
"  TOMS  Warehouse  ;  and  if  such  goods  be  not  duly  entered, 
^*  and  the  duties  due  thereon  paid,  within  three  months  from 
^^  the  date  of  such  warehousing,  together  wtth  all  charges 
^^  of  removal  and  warehouse  rent,  the  same  shall  be  sold 
^*  by  public  auction  to  the  highest  bidder,  and  the  proceeds 
*^  thereof  shall  be  applied,  first,  to  the  payment  of  duties  and 
^^  charges,  and  the  overplus,  if  any,  after  dischai^ing  the 
*^  vessePs  lien,  shall  be  paid  to  the  owner  of  the  goods." 

(1)  10  &  n  Vk.  Ca|i.  31,  Sec.  12, 
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Now  as  it  was  lawful  for  the  Officers  of  Customs  to  take 
possession,  so  was  it  lawful  for  the  Respondent  to  give  them 
possession  :  He  could  not  land  without  their  permissiof),  or 
niove  them  any  where,  if  he  did  so,  the  goods  would  have 
l>een  forfeited,  (section  8.  )  and  being  landed  after  the  expi- 
ation of  the  five  days,  and  the  duties  not  having  been  paid, 
Ae  Customs  took  possession  in  accordance  with  the  provi- 
sions of  the  statute.  The  59th  section  of  this  statute 
regulates  the  notice  to  be  given  by  the  Customs  in  relation 
to  the  public  sale  of  such  goods.  The  evidence  clearly 
establishes  the  possession  of  the  Officers  of  Customs  ;  the 
oietsd  was  no  longer  in  the  custody  or  possession  of  the  Res- 
pondent, and  when  a  delivery  has  been  prevented,  because 
^Ae  thing  is  no  longer  in  the  possession  of  the  party  who 

sooald  make  delivery,  when  he  has  been  dispossessed  there- 

^  the  obligation  to  deliver  ceases.  (1) 

N'o'w,  the  Customs  had  a  superior  claim  or  lien  on  this 

^etal.     They  took  possession  and  maintained  it  over  the 

^spondent.     The  Respondent,  instead  of  only  allowing  five 

"ays,    allowed  a  delay  of  twelve  days  to  elapse  before  the 

^^^^1  was  landed.     After  the  lapse  of  five  days,  as  the  con. 

®^riee  had  not  appeared,  the  dqty  of  removal  devolved  upon 

®    officers  of  Customs.     Their  own  Officer  was  ordered  to 

rr^^^^y   the  metal  to  the  Warehouse.     He  did  not  do  so. 

^  'ïietal  was  then,  while  on  the  wharf,  in  the  custody  and 

possess  Jq^  of  the  Custom  House  Officers,  and  not  in  that  of 

^^spondent,  and  any  damage  which  may  have  been 

^^i^^ned  to  it,  is  not  attributable  to  him,  nor  can  he  be 

^^^«   liable  therefor. 

.^^^^      Court  below  took  this  view,  and  on  the  26th  July 
*    ^«ndered  the  following  Judgment. 

^^  lx«  Court  &c..  Considering  that  the  said  Plaintiif  did 


^^^^ithin  five  days  after  the  arrival  of  the  ship   "  Glen- 


^^hier,  Venle,No.60. 
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"  swilly,''  in  which  the  ninety-six  bundles  of  galvanized 
"  metal,  mentioned  in  the  PlaintifPs  declaration,  were 
"  imported,  cause  the  said  ninety-six  bundles  of  galvanized 
"  metal  to  be  entered  inwards  as  by  law  he  was  bound  to 
"  do  ;  and  considering  that  by  reason  thereof,  and  of  the 
"  Defendant  not  having  received  any  information  from  the 
"  shippers  of  the  said  ninety-six  bundles  of  galvanized  metal, 
"  or  from  the  Plaintiff,  being  the  person  to  whom  the  said 
"  ninety-six  bundles  of  galvanized  metal  were  to  be  delivered 
"  by  the  Defendant,  he,  the  said  Defendant,  was  justified  in 
"  allowing  the  Officers  of  Her  Majesty's  Customs  to  take 
^^  possession  of  the  said  ninety-six  bundles  of  galvanized 
"  metal  ;  and  considering  also  that  it  is  established  by  the 
"  evidence  adduced  in  this  cause,  that,  at  the  time  the  said 
'*  ninety-six  bundles  of  galvanized  metal  sustained  the 
^^  damage  for  which  the  said  Plaintiff  now  seeks  to  make 
^^  the  Defendant  liable,  the  said  ninety-six  bundles  of  gal- 
^^  vanized  metal  were  in  the  custody  and  possession  of  the 
"  Officers  of  Her  Majesty's  Customs,  in  consequence  of  the 
^^  neglect  aforesaid  on  the  part  of  the  Plaintiff,  and  had  ceased 
"  to  be  in  the  possession  of  She  Defendant,  the  Court  doth 
^^  dismiss  this  action  with  costs  to  the  Defendant." 

The  Judgment  on  the  appeal  is  as  follows  : 

^^The  Court  &c..  Seeing  that  it  is  established  in  evidence 
that  the  said  Respondent  safely  arrived  and  conveyed  the 
galvanized  metal  mentioned  in  the  declaration  of  the  said 
Appellant,  and  landed  and  delivered  the  same  in  good  order 
and  condition  upon  the  wharf  at  the  Port  of  Quebec,  and 
hath  fully  complied  with  the  terms  and  conditions  of  the  bill 
oflading  declared  upon,  and  that  the  said  Appellant  hath 
wholly  failed  to  establish  the  negligence  and  carelessness  by 
him  complained  of  in  his  said  declaration  against  the  said 
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Respondent,  and  that  in  the  judgment  of  the  Court  below 

^'CJB  is  no  error  :  it  is  by  the  Court,  now  here,  adjudged,  that 

^^  said  judgment  appealed  from,  to  wit  :  the  judgment  ren- 

^^d  in  this  cause  by  the  Superior  Court  for  Lower  Canada, 

^  Quebec,  on  the  twenty-sixth  day  of  July,  one  thousand  eight 

^liicired  and  fifty-two,  be  and  the  same  is  hereby  affirmed* 

*7^cl  it  is  further  ordered,  that  the  said  Respondent  do  recover, 

^^ti    ajid  against  the  said  Appellant,  his  costs  in  the  present 

PA«^.l.     And  it  is  further  ordered  by  this  Court  that  the 

^^^<i   be  remitted  to  the  Court  below.*' 

^  ^-^^■^x»   and  Iryise,  for  Appellant. 


o:k-j 


No, 


^^6. 


9    Dunbar,  Counsel  for  Appellant. 
->  Thomas,  for  Re^ndent 

SUPERIOR  COURT.— MONTREAL, 
^«fore  Day,  Smith  and  Mondelkt,  Justices. 

Bunker, • Plaintiffs 

vs. 

Carter, Dtfendant 

and 
Richardson,  es  qualités. .  .Beprenant  P Instance. 


dee 


■•t^^l^  ^' — That  an  acUon  cannot  be 
ffrt^y^>  w^^  «J  by  a  vendor  against  a  vrn- 
^1  «<^  ^^^ovar  an  instalment  due  on  the 
'j^^^i.,^^^^^*»^,  the  deed  containing  a  sti- 
f  ^^  ^m^^  *^  ^^  vendor  shoald  fur- 
j^e^^^    ^        the  purchaser,  before  payment 

tb^^^^V*-^^'**'""*"**  *  "rt>ficût«  from  the 
^^  l^^^^roflhe  County  within  which 
^^^"^T^^^^  is  situated  that  there  are  no 
£^^  ^l^"^^  o'  incumbrances  on  the  land, 
*P^^^|<^  ^^  *e  being  no  proof  that  such  certt- 
J^^^^Ç^  "^ras  furnished  :  notwithstanding 
^^^'^V^^  adduced  with  the  Plaiotirs 
vj^V»V  ^«  to  the  pleas  of  a  notarial  re- 
V^^^  m^*  Jiot  registered,  dated  previous  to 
i^^«,  discharging  the  mortgage  or 
^t^^^^  de  finds  claim  alleged  by  the 
^*^^^^^^^ants  pleas  to  exist  oa  the  land  in 


Jug6  : — Glu'une  action  ne  peut-être 
maintenue  par  un  vendeur  contre'.un^ao* 
^uéreur  pour  le  recouvrement  d'un 
instalment  du  sur  un  prix  de  rente, 
l'acte  contenant  une  clause  qui  oblige 
le  vendeur  de  fournir  à  l'acquéreur,  avant 
le  paiement  de  l'instalment,  un  certificat 
du  Registrateur  du  Comté  dans  lequel 
rimmeuble  est  sittté,qu*il  n'existe  aucune 
charge  on  hypothèque  sur  la  propriété, 
s'il  irest  prouvé  que  tel  certificat  a  été 
produit  :  et  quoiqu'il  soit  prouvé  par  une 
quittance  notariée,  non  enregistrée,  an- 
térieure à  la  vente,  produite  avec  les  ré- 
ponses du  Demandeur  aux  défenses  du 
Défendeur  que  l'hypothèque  ou  privilège 
de  bailleur  de  fonds  allè|^é  par  les 
ptoidoyers  du  Défendeur  exister  sur  l'im- 
meuble, est  éteinte. 


Judgment  rendered  the  SOth  May,  1855. 

^   T*be  action  was  brought  to  recover  part  of  the  price  of  a 

^^*tn  sold  by  the  Plaintiff  and  his  wife,  Frances  Richardson, 
19* 
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m 
to  the  Defendant,  by  Notarial  deed  dated  the  28th  of  June, 

1854.  The  price  was  £200,  of  which  £50  were  acknowledged 

by  the  deed  as  paid,  the  remainder  being  payable  as  follows, 

viz  :  £50  on  or  before  the  15lh  oi  August,  1854,   (being   the 

instalment  sued  for  by  the  action,)  £50  in  one  year,  and  the 

balance  of  £50  in  two  years  from  tlie  date  of  the  deed.    The 

deed  contains  the  following  clause  : 

"And  it  is  further  agreed  between  the  said  parties,  that  the 
"  vendors  shall  furnish  to  the  said  purchaser  a  certificate  in 
"  writing  from  the  Registrar  of  the  County  of  Chambly,  that 
"  there  are  no  mortgages  or  incumbrances  on  the  said  land 
"  and  premises,  before  the  payment  of  the  fifty  pounds 
"  hereinbefore  payable  on  the  fifteenth  day  of  August  next, 
"  shall  be  made  ;  and  should,  by  such  certificate,  any  raort- 
"  gages  or  incumbrances  appear  to  exist  on  the  said  land 
"  and  premises,  the  payment  of  fifty  pounds  aforesaid,  and  the 
"  subsequent  payments,  if  necessary,  shall  be  applied  by  the 
"  said  purchaser  in  extinguishment  of  such  mortgages  or 
"  incumbrances,  without  any  order  in  writing  on  the  part  of 
"  the  said  vendors  being  necessary  for  that  purpose,  and 
"  the  receipt  or  receipts  of  such  mortgage  creditor  on  the  said 
^^  land  and  premises,  shall  be  a  full  and  ample  discharge  to 
"  the  said  purchaser,  to  the  extent  of  such  payment  or 
"  receipt,  on  account  of  the  consideration  or  purchase  money 
"  herein  mentioned." 

The  PlaintiiT,  in  addition  to  the  allegation  usual  in  similar 
actions  specially  referred  in  his  declaration  to  the  clause 
above  cited,  and  alleged  that  he  had  furnished  the  Defen- 
dant with  the  certificate  required. 

The  Defendant  pleaded  a  Défense  au  fonds  en  fait  and 
several  exceptions. 
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Firstly.^— ThnX  the  promise  to  pay  the  instalment,  sought 
to  be  recovered,  was  made  only  upon  the  condition  of  the 
vendors  furnishing  the  Defendant  with  a  certificate,  as  set 
forth  in  the  clause  ;  that  this  certificate,  although  often 
demanded,  had  never  been  furnished. 

Secondly. — That  the  promise  to  pay  the  instalment  was 
made  on  the  condition  referred  to,  and  that  by  the  deed  the 
vendors  guaranteed  the  land  franc  el  quitte^  and  undertook 
to  defend  the  purchaser  from  all  troubles,  hindrances  and 
mortgages  :  That  under  a  deed  of  sale  of  the  29th  May, 
1837,  from  Debartzch  to  the  Plaintiff,  of  the  land  in  question, 
registered  in  the  Registry  Office  for  the  County  of  Cham- 
bly,  on  the  12th  October,  1843,  a  mortgage  of  £380  existed 
on  the  land  in  favor  of  Debartzch  with  a  privilege  of  Bailleur 
defands^  in  consequence  whereol  the  Defendant  was  injured» 
(rouble^  and  prevented  from  selling  the  lot,  and  that  the 
Plaintiff  had  no  right  of  action,  until  this  mortgage  was 
discharged. 

The  third  exception  contains  allegations  similar  in  effect 
to  those  set  forth  in  the  first  and  second  exceptions,  and 
further,  that  the  vendors  never  furnished  the  certificate 
required  by  the  deed,  but  exhibited  to  the  Defendant  a  Re- 
gistrar's certificate  filed  with  plea,  from  which  it  appeared 
that  the  land  remained  mortgaged  for  the  sum  of  £380, 
above  referred  to,  which  is  alleged  to  be  a  trouble  and 
damage  to  the  Defendant,  and  without  the  removal  of  which 
the  Plaintiff  had  no  right  to  recover  the  sum  sued  for. 

The  allegations  of  the  several  special  answers  to  the 
exceptions  were  to  the  effect  that  the  clause  relating  to  the 
Registrar's  certificate  established  no  condition  precedent  to 
the  payment  of  the  monies,  but  simply  that  a  Registrar's 
certificate   should   be  furnished,  showing  the  mortgages  in 
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existence  on  the  property,  to  the  payment  of  which  mortgage» 
the  Defendant  might  by  the  Common  Law,  and  without  the 
clause  in  question,  have  applied  the  balance  of  the  purchase 
money  ;  that  the  sale  did  not  contain  the  clause  of  franc  et 
quitte,  but  simply  a  clause  of  warranty  against  all  mortgages, 
dowers,  and  other  hindrances,  and  that  the  Defendant  had 
been  in  no  way  legally  troubled  in  the  possession  of  the  pro- 
perty ;  that  the  pretended  mortgage  referred  to  in  the  excep- 
tion had  been,  to  the  Defendant's  knowledge,  extinguished  by  a 
Notarial  receipt  from  the  heirs  Debartzch,  of  the  27th  June, 
1846,  (filed  with  the  special  answers)  ;  and  that  the  Plain- 
tiff par  reprise  dHnstance  had  a  right  to  claim  payment  of  the 
instalment  due. 

Admissions  werere  given  by  the  parties  that  the  Notarial 
receipt  was  signed  by  the  heirs  Debartzch,  but  was  not 
registered  previous  to  the  institution  of  the  action,  and 
that  the  Registrar's  certificate,  filed  by  the  Defendant  with  hi» 
plea  was  the  only  certificate  furnished  by  the  Plaintiff  to  the 
Defendant,  and  was  so  furnished  after  its  date^  the  4th  July, 
1854,  without  stating  when. 

The  certificate  is  as  follows  : 

"  Search  against  Isaiah  Bunker  of  Chambly,  4th  July, 
1854  : 

"  Registered,  12th  October,  1843- 

"  A  deux  heures  et  trois  quarts  P.  M.,  P.  Debartzch 
"  apporte  pour  enregistrement  un  sommaire  d'un  acte  de 
"  vente  par  Pierre  Dominique  Debartzch  à  Isaiah  Bunker, 
"  de  quatre  lopins  de  terre  situés  dans  le  Village  Debartzch, 
^'  pour  la  somme  de  trois  cent  quatre  vingt  livres,  cours  actuel, 
"  hypothéquant  le  dit  acquéreur  pour  sûreté  du  payment  de 
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^'  cette  susdite  somme,  tous  ses  biens  présents  et  futurs,  et 
*'  spécialement  les  prémisses  sus  vendues." 

JL'Acte  daté  29  Mai,  1837. 

Heie  follow  entries  as  to  various  other  deeds,  to  and  by  the 

•r*Ia.iritiiF,  not  showing  the  existence  of  any  mortgages  on  the 

iajici  in  question.     The  following  certificate  is  added  "  I  cer- 

^i^y  the  foregoing  to  be  extracts  from  deeds  recorded  in  the 

rtegistiy  Office  of  the  County  of  Chambly.'' 

**   Hegistry  Office,  Chambly,  this  fourth  day  of  July,  one 
t.honsand  eight  hundred  and  fifty-four. 
"  Signed, 

«  CH.  MIGNAULT, 

"  Deputy  Registrar,^^ 

^- *^e  Judgment  is  in  the  following  terms  : 

^j  Considering  that  by  the  deed  of  sale  in  the  Plaintiff's 

j^        ^^laration  set  forth,  it  was  specially  stipulated  and  agreed 

J  J        ^"^"^reen  the  said  parties,  that  the  said  vendors  shall  furnish 

ic      ^   "^-lie  said  purchaser  a  certificate  in  writing  from  the  Re- 

^^"^^^jrar  of  the  County  of  Chambly,  that  there   are  no  mort- 


4c  .^^  <Ses  or  incumbrances  on  the  said  land  and  premises, 
«c  .^^"^^^  ^^^  payment  of  fifty  pounds  payable  on  the  fifteenth 
cc        ^"^  of  August,  then  next,  shall  be  made  ;  and  that  by  rea- 


<,^         ^^>  of  such  stipulation,  and  by  law,  the  Defendant  before 

jj  ^^-^ing  such  sum  was  entitled  to  have  Irom  the  Plaintiff  a 

jj      ^^^ificate  or  certificates,  shewing  whether  any  and  what 

tc       ^^l>othecations  were  actually  subsisting  upon  the  land  and 

^j  ^^^raises,  in  and  by  the  said  deed  described  and  sold,  at  the 

^^  ^^^^rne  of  the  sale  thereof,  anjl  that  the  Plaintiff  failed  to 

^^  ^^^ish  such  certificate  or  certificates,  or  in  any  other  man- 

^^  ^^r  to   show  that  the  said  land  and  premises  were  fresfrom 

hypothecation  or  mortgage  and  incumbrances,  maintaining 
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"  the  exception  of  the  Defendant  in  that  behalf,  doth  dismisâ 
"  the  present  action  of  the  Plaintiff,  with  costs,  distraits  in 
*'  favor  of  Messrs.  McKay  and  Austin,  Defendant's  attorneys, 
"  reserving  to  the  said  Plaintiff  j>ar  reprise  cPinslancey  such 
"  further  recoui-se,  as  by  law  he  may  be  entitled  to/' 

Laflammk,  R.  and  G.,  for  Plaintiff. 

McKay  and  Austin,  fot  Defendant. 

SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Vanfelson,  Justices. 

(  HoL3iEs, Plaintiff. 

No.  676.   }  '  vs. 

(  Cartier  et  al.^ Defendants. 


HclJ  :— That  under  the  4th  Section 
of  the  Registry  Ordinance,  4th  Vict,  ch, 
30,  the  Defend&nts,  donataires  of  the 
land  Bought,  hy  the  action  to  be  declared 
hypothecated,  are  not  purchasers  or 
grnntecs  for  or  upon  valuable  consi- 
deration, as  mentioned  in  said  Section, 


Jugé:— due  sous  la  4e  section  ào 
rOriiônr.ance  4e  Vict.,  ch.  30,  les  Dé- 
fendeurs, donataires  de  la  terre  en 
raison  de  laquelle  \U  étaient  poursuivis 
hypothécairement  n'étaient  pas  acqué- 
reurs pour  ou  sur  valable  consideration, 
tel  que  mentionné  en  la  dite  section,  do 


so  as  to  enable  them  to  invoke,  as  aguin&t  ^  manière  à  ce  qu'ils  pussent  invoquer,  à 
the  PlaintiâTy  the  non-Registration  of  i  {'encontre  du  Demandeur,  le  défaut 
his  original  titre  de  créance^  or  the  Rc-  d'enregistrement  de  son  litr.'de  créance, 
gistration  of  the  judgment  founded  ou  I'inscript  on  du  jugcoient  fondé  sur 
thereon,  subsequent  to  the  insinuation  of  tel  tit.e,  à  une  époque  subséquente  à 
the  donation.  That  in  the  case  sub-  l'insinuation  de  la  donation,  due  dans 
mitted  the  Defendants  were  donataires  Tespèce  lea  Défendeurs  n'tStaient  paa 
à  titre  gratuit.  I  donataires  à  titre  gratuit. 

Judgment  rendered  the  28th  June,  1855. 

The  Plaintiff  in  his  declaration  set  up  a  Notarial  obliga- 
tion of  the  llth  of  November,  1837.,  made  by  Augustin 
Cartier,  in  favor  of  Edward  Henry,  and  transferred  to  the 
Plaintiff  by  deed  of  the  1st  of  March,  1841  ;  also  a  judgment 
obtained  by  the  Plaintiff  against  Augustin  Cartier,  on  the 
30th  November,  1853,  amounting,  with  interest  and  costs,  to 
£51  15  0.  The  Debtor  is  alleged  to  have  been  proprietor  in 
possession,  at  the  date  of  the  obligation,  of  a  certain  farm  in 
the  Baronnie  de  Longueuil,  in  the  declaration  described. 
Conclusion  against  the  Defendants,  hypothecarily,  as  in  pos- 
session of  the  property  at  the  date  of  the  institution  of  the 
action. 
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^be  Defendants  pleaded  : 

*'  X}é/ense  au  fonds  en  droite  on  the  ground  that  there  was 

Il   ^^'^gation  of  the  registration  either  of  the  obligation  or  of 

^'^Udgraent,  or  that  the  debtor  was  in  possession  or  propri- 

p.  \  ^f   the   land  at  the  date  of  the  judgment,   or  that  the 

J,     *^tiff.had  any  hypothecsury  rights  on  the  land.     This  Dé- 

^  ^Vas  dismissed  ; 

j^^  *     -A^n  exception  setting  up  a  deed  of  donation  before 
ti^^^^^^s,  of  the  7th  May,  1842,  from  the  said  Augustin  Car 
^t^^*   ^oad  wife,  to  their  sons,  the  Defendants,  of  the   land  in 
(^    Tl^^^"»  subject  to  the  payment  of  a  vente  viagère  in  favor 
'^^^^  donors  : — the  insinuation  of  the  donation  on  the  24th 
^^.         Hilary,  1844,  and  the  possession  by  the   Defendants  of 
^  V^nd  in  question,   as  proprietors,  since  the  date  of  the 
^oTVTition  : — that  at  the  date  of  the  registration  of  the  judg- 
luentofthe  13th  October,  1854,  the  original  debtor  was  not 
proprietor  of  the  land  in  question,  and  that,  consequently,  no 
mortgage  or  hypothèque  was  created  upon  it  by  the  judg- 
ment, nor  could  any  exist  under  the   obligation,   it  having 
never  been  registered  ; 

3.  Défense  au  fonds  en  fait. 

The  Plaintiff  by  special  answer  to  the  second  exception 
alleged,  that  the  suit  against  the  donor  was  pending  at  the 
date  of  the  donation,  and  that  the  present  Defendants  were, 
at  the  time  of  the  passing  of  the  deed  of  donation,  aware  of  the 
existence  of  the  debt,  and  of  the  obligation.  The  evidence 
consists  of  the  documents  referred  to  in  the  pleadings,  and  of 
admissions  given  by  the  Defendants,  that.Augustin  Cartier 
was  proprietor  of  the  land  at  the  date  of  the  obligation,  and 
remained  in  possession  till  the  donation  was  made  to 
the  Defendants,  and  that  the  Defendants  had  since  remained 
and  were  in  possession  of  the  land  as  proprietors. 
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Day,  Jastice  :  This  case  is  to  be  decided  on  a  point  not 
raised  by  the  pleadings  or  at  the  argument.  The  action  is 
an  hypothecary  action  founded  on  an  obligation  passed 
previous  to  the  Registry  Ordinance.  This  obligation  creates 
a  general  mortgage,  and  under  the  4th  section  of  the  Ordi- 
nance is  subject  to  registration.  The  Defendants  plead  that 
they  hold  the  land  by  a  deed  of  donation  from  their  father, 
duly  insinuated,  and  that  as  the  obligation  was  never  re- 
gistered, and  the  original  debtor  had  parted  with  the  land 
long  before  the  rendering  or  registration  of  the  judgment, 
no  mortgage  could  be  constituted  in  favor  of  the  Plaintiff,  on 
the  land  in  question.  We  are  of  opinion  that  the  donataires 
cannot  raise  this  point.  The  Ordinance  referred  to  declares 
that  every  Notarial  or  Judicial  Act,  privileged  or  hypothecary 
claim,  not  registered  within  the  term  limited  by  the  Ordinance, 
"  shall,  after  the  lapse  of  the  said  period,  be  inoperative, 
"  void  and  of  no  effect  whatever,  against  any  subsequent 
"  bond  fide  purchaser,  grantee,  mortgagee,  hypothecary  or 
"  priviledged  creditor,  or  incumbrancer,  for  or  upon  valuable 
"  consideration."  The  Defendants  hold  by  donation,  and  not 
for  valuable  consideration,  as  contemplated  by  the  Ordi- 
nance, and  the  Plaintiff  must  therefore  succeed. 

Judgment — 

"  Considering  that  the  Plaintiff  hath  established  by  evi- 
^'  dence  the  material  allegations  of  his  declaration,  and  that 
"  the  Defendants  acquired  the  land  and  premises  in  the  said 
^  "  declaration  serforth,  and  hold  and  possess  the  same  à  titre 
"  gratuity  as  donees  of  Augustin  Cartier  and  Céleste  Pate- 
"  naude,  his  wife,  and  are  not  purchasers  or  grantees  for  or 
^^  upon  valuable  consideration,  and  by  reason  thereof,  and 
"  by  law,  the  Defendants  cannot  object  or  plead  in  bar  of 
"  the  Plaintiff 's  action  that  the  obligation  in  his  said  decla- 
"  ration  set  forth  hath  not  been  registered,  or  cause  the  same 
"  to  be  dismissed  for  want  of  such  registration,  dismissing 
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^*  the  exception  of  the  Defendants,  doth  adjudge  that  the 
^'  lots  of  land,  mentioned  and  described  in  the  declaration  in 

"  this  cause  in  manner  following,"  etc "  be,  and  the 

*  same  are  hereby  declared  to  be  charged  and  hypothecated 
**  forthe  payment  of  the  sum  of  fifty-one  pounds,  fifteen  shil- 
'  lings  and  two  pence,  current  money  of  this  Province  of 

Canada,  due  as  follows,  to  wit  : "  Here  follows  state- 

^®ût  of  debt,  and  the  usual  provision  for  délaissement  by  the 
defendants,  &c.  (1) 

I-ORANGBR  and  PoMiNTiLLE,  for  Plaintiff. 
^OREAu,  Leblanc  cmd  Cassidy,  for  Defendants. 

•     SUPERIOR  COURT.— MONTREAL. 

Before  Smith,  Vanfelson  and  Mondslet,  Justi  ces. 

(  Fraser, Plaintiff. 

No.  968.   }  vs. 

(  LoisELLS, Defendant. 


Held:^Th*t  books  of  account,  tôres  t  Jag6:— due  let  livres  de  comptes, 
^^ tance  and  papers  of  the  Defendant,  |  titres  de  créances  et  papiers  du  Défen- 
l^^^possetsiDo,  are  exempt  from  attach-  I  deur,  eu  sa  possession,  sont  non  saisis- 


Judgment  rendered  the  17th  March,  1835. 

-^  Writ  of  Attachment,  before  judgment,  was  issued  in  the 
^fiase,  vmder  which  the  Sheriff  returned  that  he  had  seized  in 
®  -Defendant's  possession,  amongst  other  things,  a  pine 
^st  of  drawers,  commode.    A  petition  was  presented  by  the 

loir*  2  ^1^«  clause  in  the  Deed  of  Donation  as  to  the  rtnie  viagère  is  as  fol- 

^^  iucq(^«î^  donation  ainsi  fkite,  à  la  charge  pn^r  les  dits  Donataires  de  payer  et 
"  VréikT- ^^  les  cens  et  rentes  et  autres  droits  seigneuriaux,  d'où  i-elôvent  les  dites 
"  téoj-'^'^'t  tant  du  passé  qu'à  l'avenir;  en  outre,  à  la  charge  par  les  dit<  Dona- 
''leiir  ^^*aToir,  ceniiant  quatre  ans,  bien  et  duement  soin  ues  dits  Donateurs  à 
"Tola^»*^^*^"^  "^°'^"'^>  4^'®"'  dits  Donateurs  occuperont  à  l'ordinaire  à  leur 
"d'e«i  ^  ;  après  les  dites  (|uatre  années,  les  dits  Donateurs  auront  le  privilège 
"etd^^^^  des  dits  Donataires,  tous  les  ans,  le  tiers  des  dites  prémisses  sus  runnées 
"  dit  ^^  frémisses  mentionnées  dans  un  acte  de  donation  des  dits  Donateurs  au 
"  Mk^^^^Btant  Cartier,  en  date  du  vingt -deuxième  jour  de  Mai,  mil  huit  cent  qua- 
"inl^w  ^t-un,  reçu  devant  les  Notaires  soussignés,  ainsi  que  le  tiers  des  croits  des 
«Tol^^^^^  (irs  dits  Donataires,  à  la  ch.irge  par  les  dits  Donataires  de  fournir,  à  la 
^^^  des  dits  Uurateum,  un  cheval  altclè  tur  voiture  c(>nveiiable  au  temps." 
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Plaintiff  setting  forth  that  at  the  time  ol  the  seizure  the 
chest  of  drawers  was  locked,  and  that  the  Plaintiff  had  rea- 
son to  believe  it  contained  articles  liable  to  seizure,  which 
would  be  withdrawn  by  the  Defendant,  if  not  put  under 
seizure,  and  praying  that  the  Sheriff  be  authorized  to  break 
open  the  chest  of  drawers,  and  seize  such  of  its  contents  as 
might  be  liable  to  seizure.  The  Defendant  also  presented  a 
petition  setting  forth  that  the  commode  contained  books  of 
account,  and  papers  and  other  articles  non  saisissables^  and 
prayed  for  an  order  enjoining  the  Sheriff,  Bailiff  and  Gardien^ 
to  permit  the  Defendant  to  have  access  to  the  commode^  and 
that  the  articles  nan  saisissables  should  be  delivered  up  to  him? 
the  Defendant.  • 

The  Court,  after  hearing  the  parties,  rendered  Judgment, 
ordering  the  Sheriff  to  cause  the  Commode  to  be  opened,  and 
an  jnvenlory  of  its  contents  made,  reserving  to  pronounce 
further  on  the  petitions  on  receipt  of  the  Sheriff's  return. 

The  Sheriff  having  made  his  return,  the  Court  on  the  lllh 
March,  1855,  rendered  Judgment  granting  to  the  Defendant 
main-levée  of  the  seizure  of  the  Books  of  Account,  Titres  de 
créance  et  Acte^  mentioned  in  the  return,  and  ordering  the 
Sheriff  to  deliver  them  up  to  the  Defendant. 

Bethune  and  Dunktn,  for  Plaintiff. 
Laflamme,  R.  and  G.,  for  Defendant. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Smith  and  Vanfelson,  Justices. 

xr  C  McGiLLivRAY, Plaintiffs 

'^^'  1030.   ]  vs. 

(  Gerrard,  Curator, Defendant. 


c/jj^**  : That  the  Plaintiff,  under  the 

rat/oj^  ^^  ^^^^  ^^^^  recited  in  the  decla- 
o{  ^*  "Vvas  not  entitled  to  the  sum 
^yih^^*^y  sought  to  be  recovered 
«nt,-,^  ^otio  Ï,  and  that  a  bequest  (on  a 
JhpDç^^^iicy  mentioned)  giving  her 
WilJ^  rt^^*"  ôfdispoeing  of  the  sum  by 
wlme|,^^^5  not  vest  the  sum  in  her  ab- 
^  ^js  proprietor. 


Jugé  : — Que  la  Demandfresse,  en 
vertu  de  la  disposition  du  Testament 
allégué  dans  la  déclaration,  n'était  pas 
en  droit  de  réclamer  la  somme  men- 
tionnée en  la  dite  déclaration,  et  qu-un 
legs  (avec  condition  suspensive)  lui 
donnant  le  droit  de  disposer  par  Tests^* 
ment  de  la  somme  en  question,  ne  la 
constituait  pas  propriétaire  absolu  de 
celte  somme. 


Judgment  rendered  the  22nd  May,  1855. 

\u  this  cause  judgment  was  rendered  dismissing,  on  a 
^fense  au  fonds  en  droit,  the  Plaintiff's  action,  brought  for 
the  recovery  of  £666  13  4.  The  declaration  set  forth  the 
rights  of  the  Plaintiff  as  derived  from  a  clause  of  the  Will  of 
the  late  Duncan  McGillivray,  made  before  witnesses  on  the 
20th  of  March,  1808,  alleged  in  the  declaration,  and  which  is 
in  the  following  terms  : 

"  I  also  bequeath  to  Magdalen  McGillivray,  my  natural 
"  daughter,  now  at  Quebec,  the  yearly  interest  of  one  thou- 
"  sand  six  hundred  and  sixty-six  pounds,  thirteen  shillings 
"  and  four  pence,  current  money  aforesaid,  to  be  paid  to  her 
"  yearly  and  every  year,  in  quarterly  payments,  during  her 
"  natural  life,  which  said  sum  of  one  thousand  six  hundred 
"  and  sixty-six  pounds,  thirteen  shillings  and  four  pence,  I 
"  will  and  direct  that  my  said  Executors  shall  place  out  on 
"  securities  at  legal  interest,  at  their  discretion,  for  the  benefit 
"  of  the  said  Magdalen  McGillivray,  as  aforesaid,  and  after 
"  the  death  of  the  said  Magdalen  McGillivray,  if  she  ^^shall 
"  leave  alive  any  children  or  child  lawfully  begotten  in 
"  marriage,  I  then  give  and  bequeath  the  said  one  thousand 
^'  six  hundred  and  sixty-six  pounds,  thirteen  shillings  and 
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*'  four  pence,  to  such  child  or  to  such  children,  to  each  their 
"  just  and  equal  proportion  thereof,  share  and  share  alike  ; 
"  but  in  case  the  said  Magdalen  McGillivray  shall  die  leaving 
*'  alive  no  children  or  child  lawfully  begotten  in  marriage,  I 
'^  then  and  on  that  contingency  will  and  direct,  that  the  sum 
"  of  one  thousand  pounds,  current  money  aforesaid,  part  and 
*'  parcel  of  the  aforesaid  sum  of  one  thousand  six  hundred 
^^  and  sixty-six  pounds,  thirteen  shillings  and  four  pence, 
'^  shall  belong  to  and  make  part  of  my  residuary  estate,  and 
'i  shall  be,  as  such,  the  property  of  my  residuary  legatees, 
^^  hereinafter  named,  and  the  remainder  of  the  sum  aforesaid 
^'  of  £1666  13  4  shall  be  by  her  disposed  of  by  Will,  as  she 
"  may  think  proper." 

The  declaration  then  set  forth  probate  of  the  Will,  on  the 
27th  April,  1808  ;— the  marriage  of  the  Plaintiff  on  the  4th  of 
May,  1818,  with  Joseph  Famden,  since  deceased  ; — and 
that  the  sole  issue  of  the  said  marriage  were  Maiy  Jane 
Famden,  John  George  Famden,  and  Hunter  Richardson 
Famden,  all  living  and  of  full  age  ; — the  appointment  of  the 
Defendant  on  the  24th  June,  1848,  as  curator  to  the  substitu- 
tion created  by  the  Will  ;  and  his  receipt,  as  curator,  of  the 
sum  of  £1666  13  4  mentioned  in  the  Will; — the  appoint- 
ment in  due  form  of  law  of  Charles  Houghton,  as  utor  ad  hoc 
to  John  George  Famden,  then  a  minor,  for  the  purpose  of 
assigning  to  the  Plaintiff  the  rights  of  the  minor  in  the  said 
sum  ; — the  transfer  to  the  Plaintiff  by  Mary  Jane  and  Hunter 
Richardson  Farnden,  and  of  Charles  Houghton,  as  tutor  of 
John  George  Famden,  before  notaries,  on  the  7th  December, 
1850,  of  their  rights  in  the  said  sum  ; — and  the  ratification  of 
the  said  transfer  on  the  14th  Febraary,  1854,  by  John  George 
Famden,  then  of  age.  Then  follows  an  allegation  that  at 
the  time  of  the  institution  of  the  action  the  Plaintiii  was  55 
years  of  age,  and  that  it  was  not  possible  in  the  course  of 
nature  that  she  should  have  children. 
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The  Défeme  an  fonds  en  droit  was  founded  on  the  grounds  ; 
that  the  Plaintif}  had  shewn  no  right  to  the  sum  demanded  ; 
that  in  the  event  of  the  Plaintiff  dying  without  leaving  at  her 
death  any  children  alive,  and  without  having  made  any  Will 
disposing  of  the  sum  demanded,  such  sum  would  become 
the  property  of  the  universal  legatees  of  the  testator,  who 
would  be  entitled  to  demand  the  same  from  the  Defendant  ; 
and  that  the  Plaintiff,  by  the  allegations  of  the  declaration, 
shewed  she  bad  no  power  to  dispose  of  the  money  otherwise 
than  by  Will, 

Smith,  Justice,  dissenting  :  I  consider  that  the  clause  in 
the  Will  is  to  be  governed  by  the  law  regulating  substitutions  ; 
it  creates  a  fidéicommis  ;  the  Plaintiff,  by  the  words  giving 
her  power  to  dispose  of  the  money  by  Will,  became  absolute 
proprietor  of  the  same,  and  the  sum  sued  for  wonld  go  to  her 
heirs,  and  is  excluded  from  the  residvum  of  the  testator's 
estate. 

Day,  Justice  :  The  Court  does  not  look  upon  the  clause 
of  the  Will  as  constituting  a  bequest  which  can  vest  the 
money  absolutely  in  the  Plaintiff.  Her  interests  are  considered 
by  the  Court  as  including  merely  the  right,  first,  to  the  interest 
of  the  money,  and,  secondly,  of  disposing  of  it  by  Will.  This 
does  not  include  the  right  to  the  thing  itself  during  her  life* 
The  latter  part  of  the  clause  does  not  neutralize  the  former 
part  which  gives  her  the  interest  yearly,  during  her  life,  of 
the  whole  sum.  She  is  a  natural  daughter,  and  by  the  rules 
of  law  would  have  no  heirs  if  she  had  no  children.  The 
demurrer  therefore  is  well  founded. 

Judgment — 

*' Considering  that  it  appears  that  the  late  Duncan 

"  McGilllvray,  by  his  last  will  and  testament  in  the  Plain- 
'*  tiff's  declaration  in  part  recited,  gave  and  devised  to  the 
'*Plalntifftheinterestonly  ofthe  sum  of  £1666  IS  4,  cur- 
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"  rent  money  of  the  Province  of  Canada,  to  be  paid  to  her 
"  annually  by  his  trustees  therein  named,  together  with  the 
"  right,  under  certain  conditions  in  the  said  Will  set  forth,  of 
"  disposing  by  Will  of  the  sum  of  £666  13  4,  said  current 
"  money,  part  of  the  said  sum  of  £1666  13  4,  and  thai 
*'  under  and  by  virtue  of  the  said  Will  of  the  late  Duncan 
"  McGillivray,  or  by  reason  of  any  other  matter  or  thing  in 
"  the  said  declaration  alleged,  and  by  law,  the  Plaintiff  hath 
**not  become  entitled  to  have,  at  any  time,  during  her  life, 
"  the  said  sum  of  £666  IS  4,  said  current  money,  maintaining 
"  the  said  Défense  aujonds  en  Droit^  doth  dismiss  the  action 
"  of  the  Plaintiff  with  costs.  The  Honorable  Mr.  Justice 
"  Smith  dissenting  from  this  judgment." 

Carter,  Edward,  for  Plaintiff. 
Bleakley  and  Monk,  for  Defendant. 
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The  following  aie  the  observations  of  Mr.  Justice  Aylwin 
upon  Judgment  being  rendered,  in  the  Court  of  Appeals, 
in  the  case  of  Moffatt  el  alj  and  BouthiUier,  reported  ante 
page  2S5  : 

I  dissent  from  the  judgment  of  the  Court  in  this  case,  and 
although  in  expressing  the  grounds  of  my  opinion,  I  might 
confine  myself  within  strictly  technical  limits,  its  impor- 
tance to  the  commercial  community  requires  that  I  should 
go  beyond.  First  then,  as  to  the  form  in  which  the  matter 
in  contestation  between  the  parties  has  been  submitted  to  the 
Court  below  and  to  us.  The  object  which  both  parties  had 
in  view,  was  to  ascertain  whether  the  Respondent,  in  his 
official  capacity  of  Collector  of  Customs  at  Montreal,  was 
by  law  boimd  to  exact  and  receive  from  the  Appellants,  as 
the  impcHters  of  certain  goods  and  merchandise,  in  their  de- 
claration mentioned,  the  duty  of  customs,  by  law  establish- 
ed, "  according  to  the  actual  cash  value  of  such  goods  and 
**  merchandise  in  Ihe  principal  markets  of  the  country  whence 
^'  they  were  imported  into  the  Province,  at  the  time  the  said 
**  goods  were  imported  therefrom.^* 

The  declaration  asserts  that  "  the  invoice  of  the  said 
*^  goods  exhibiting  the  actual,  cost  and  fair  market  value 
^^  thereof,  at  the  time  of  purchase,  and  a  declaration  and 
"  entry  in  due  form  of  law  were  presented  and  given  to  the 
^^  said  Collector^  and  the  said  Appellants  being  desirous  of 
^'  warehousing  the  same,  in  accordance  with  the  Act  herein- 
^^  after  next  mentioned,  a  bond  for  securing  the  said  duties,  in 
^^  which  the  value  of  the  said  brandy^  at  the  time  of  purchase^ 
^^  was  adopted  and  received^  and  was  made  and  entered  into  by 
*^  the  said  Appellants  fit  due  form  of  law^  and  delivered  to  the 
^^  said  Respondent,  under  the  provisions  of  an  Act  of  the  Le- 
^^  gislatnre  of  this  Province  made  and  passed  in  the  session 
^^  held  in  the  10th  and  11th  years  of  Her  Majesty's  Reign, 
*^  intituled,  ^^  An  Act  for  repealing  and  consolidating  the  pre- 
'^  sent  duties  of  Customs,  &c.,"  and  the  said  sixty  hogsheads 
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'^  of  brsoidy  weie  theieapon  placed  and  deposited  in  a  pablic 
^'  warehouse,  at  the  port  of  Montreal  aforesaid." 

^^  That  afterw^s,  to  wit,  &c.,  the  Appellants  being 
^^  desirous  of  removing  the  said  goods  and  brandy,  and  of 
^^  paying  the  duty  thereon,  at  the  value  aforesaid,  required 
^^  the  said  Respondent  to  receive  such  ad  veUorem  duty  and 
^  to  permit  the  said  goods  to  be  removed,  yet  the  said  Res- 
^^  pondent,  collector  as  aforesaid,  unjustly  and  unlawfully 
'^  refused  to  receive  the  said  ad  valorem  duty  on  the  value 
^^  aforesaid^  but  informed  the  said  Appellants  thai  the  said 
^^  goods  had  beenappraised  by  him  for  duly  at  the  rate  or  price 
^^  of  160  francs  for  each  and  every  hectolitre  iA  the  said 
^^  brandy,  as  the  said  Respondent  averred  and  declared  the 
^^  value  thereof  at  the  tine  when  the  said  goods  were  exported 
'^  from  France^  that  time  being,  as  declared  by  him^  the  period 
^^  at  which  the  value  urns  appraised^  and  at  which  time  the 
^^  value  of  the  said  brandy  was  twenty-five  francs  per  hecto- 
^^  litre  more  than  and  exceeding  the  actual  and  fair  market 
^^  value  thereof  in  the  principal  markets  of  France,  at  the 
^'  time  of  purchase,  and  the  said  Respondenf  unjustly  andun- 
^'  lawfully  demanded  from  the  said  Appellants,  duty  oa  the 
^^  amount  last  aforesaid,  to  wit,  on  the  value  thereof  at  the 
"  time  of  the  export.  That  such  appraisement,  even  if  any 
"  such  was  made  by  him^  on  the  basis  and  principle  aforesaid, 
"  was  wholly  illegal  and  unwarranted  by  law." 

The  declaration  proceeds  \jo  state  a  protest  against  the 
Respondent,  followed  by  a  tender  ol  the  duties  according  to 
the  bond,  and  that  the  Appellants  were  compelled,  in  order 
to  avoid  a  forfeiture  of  the  said  goods,  to  pay  the  duty  so  un- 
justly demanded  by  the  said  Respondent,  to  wit,  amoun- 
ting to  the  sum  of  £50  5  0,  over  and  above  the  amount  of 
duty  which  was  justly  payable  in  respect  thereof,  on  Hie 
value  of  the  said  goods,  atthe  time  the  same  were  purchased 
by  the  said  Appellants,  which  said  last  mentioned  sum 
they  did  again  object  to  and  protest  against  paying,  but  the 
said  Respondent  unjustly  and  unlawfully  exacted  the  same. 
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The  declaration  then  asserts  that  a  bond  was  adapted  and 
received  by  the  Respondent,  at  the  hands  of  the  Appellants, 
in  which  a  certain  rate  of  dnties  was  agreed  to  between 
them  according  to  the  cost  price.  It  does  not  admit  any 
appraisement,  barely  states  a  pretension  by  the  Respondent, 
that  snch  was  made,  and  questions  the  making  c^  it.  It 
seems -to  me  therefore,  that  it  was  the  duty  of  the  Respon- 
dent to  have  affirmed  substantiTcly,  by  plea,  the  making  of 
any  aj^raisement,  in  derogation  of  the  bond  accepted  by 
him,  and  that  resort  to  a  general  demurrer  was  dangerous 
and  improper.  The  grounds  assigned  in  support  of  the  de- 
murrer involve  matters  of  fact  on  wich  the  parties  are  net 
agreed,  and  particularly  the  third  ground,  which  the  Comt 
below  adopted  in  its  judgment  in  this  respect,  seems  to  me 
singularly  faulty,  it  is  thus  expressed  :  * 

^<  Because  the  Defendant  was  reqizhed  by  low,  to  refuse 
^^  the  duty  tendered  to  him  by  the  Plaintiffs,  unless  such 
^  value  was  confirmed  and  established  by  the  appraisement 
^^  of  the  said  goods  in  virtue  of  the  provisions  of  the  statute 
^M6  Victoria,  cap.  85,  sect.  4,  which  enaets,  &c.,  and 
"  the  Plaintiffs  do  not  aver  that  the  valuation,  as  set  out  in 
^^  their  invoice,  was  so  confirmed  and  established.  " 

The  Appellants  admit  no  appraisement  at  all,  the  apprai- 
sement could  not  be  answered  by  the  Respondent,  but  was 
matter  of  plea  and  proof  for  him.  When  a  public  officer  is 
charged  with  extortion  over  and  above  the  amount  of  the 
bond  by  him  accepted  as  this  declaration  charges,  I  would 
desire  a  plea  of  justification,  and  a  substantive  issue  instead 
of  a  demurrer. 

I  shall  now  proceed  to  the  examination  of  the  merits  of 
the  case,  supposing  them  properly  to  present  themselves  for 
our  disposal.  Under  our  Provincial  laws  of  the  customs, 
the  invoice  is  always  to  be  produced,  when  attainable,  and 
the  entry  of  goods  is  predicated  upon  it.  In  the  present  ins- 
tance^ die  déclamation  states  that  the  Appells^ts  were  the 
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purchasers  in  France,  and  the  importers  into  this  country, 
of  the  goods  in  question  on  their  own  account,  and  the  cost 
price  of  which  they  distinctly  allege,  and  that  after  produc- 
tion of  the  invoice  to  the  collector  at  Montreal,  a  declaration 
and  entry  in  due  form  of  law  was  presented  and  given  to 
him,  and  a  bond  was  by  him  taken  pursuant  to  the  statute 
of  the  10th  and  11th  of  the  Queen.  The  statute  of  the  12tli 
Victoria,  cap,  1,  goes  the  length  of  prescribing  the  very 
forms  of  the  oaths  required  upon  the  entiy  of  goods,  to 
meet  :  IsL  the  case  of  an  agent,  consignee  or  importer  not 
being  the  oumer  ;  2dly.  that  of  an  owner  whose  goods  have 
been  purchased  ;  irdly.  that  of  an  ovmer  when  the  goods  have 
not  been  actually  pur chcued;  4thly.  of  an  owner,  consignee,  im- 
porter or  agent,  on  entering  merchandise  without  invoice  ;  bthly. 
of  an  owner  residing  out  of  this  Province,  whefk  there  is  no 
owner  in  the  Province  who  can  attest  the  invoice^  or  when  the 
owner  is  the  manufacturer,  or  concerned  in  the  manufacture 
of  the  goods.  To  these  forms  is  subjoined  the  follow- 
ing legislative  declaration  :  "  the  wording  of  any  of 
these  oaths  or  affirmation,  may  be  changed  to  suit  the  cir- 
cumstances of  the  case,  and  the  oath  or  affirmation  will  be 
sufficient  :  provided  the  requisite  facts  are  distinctly  stated 
and  sworn  to  or  affirmed. 

The  Appellants,  according  to  their  statement,  were  placed  iii 
the  second  category  "owners  whose  goods  have  been  purcha- 
sed," and  they  must  have  made  the  following  oath  or  affirma- 
tion, before  being  permitted  to  make  entiy;  "  I,  (name)  do  so- 
"  lemnly  and  truly  swear  that  the  bill  of  entry  now  deli- 
"  vered  by  me  to  the  Collector,  contains  a  just  and  true 
"  account  of  all  the  goods,  wares  and  merchandise,  im- 
"  ported  by,  or  consigned  to,  George  Moffatt  and  Co.,  in  the 

"  ship whereof ^is  master,  from  Charente,  that  the 

"  invoice  which  I  now  produce  contains  a  just  and  faithful 
"  account  of  the  actual  cost  of  the  said  goods,  wares  and 
"  merchandise,  that  I  do  not  know  nor  believe  in  the  exis- 
"  tence  of  any  invoice  or  bill  of  lading  other  than  âiose 
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"  now  piodnced  by  me,  and  that  they  are  in  the  state  in  which 
"  I  actually  received  them  ;  and  I  do  further  solemnly  and 
"  truly  swear,  that  I  have  not  in  the  said  bill  of  entry  concealed 
**  or  suppressed  any  thing,  whereby  Her  Majesty  the  Queen 
"  may  be  defrauded  of  any  part  of  the  duty  lawfully  due  on 
^^  the  said  goods,  wares  and  merchandise,  and  that  if  at 
"  any  time  hereafter  I  discover  any  error  in  the  said  invoice, 
'*  or  in  the  bill  of  entry  and  account  now  produced,  of  the 
^*  said  goods,  wares  and  merchandise,  or  receive  any  other 
"  invoice  of  the  same,  I  will  immediately  make  the  same 
"  known  to  the  collector  of  this  port.     So  help  me  God.  " 

It  is  urged  by  the  Respondent,  thai  duties  are  to  be  cal- 
culated upon  the  value  of  the  goods  in  the  principal  markets 
of  France,  at  the  time  of  the  export.  If  such  were  the  in- 
tention of  the  Legislature,  how  could  such  form  as  that 
which  precedes,  have  been  prescribed  by  legislative  autho- 
rity in  express  terms  ?  The  form  says  not  one  word  of  value 
at  all,  nor  of  any  time  or  any  p^ce  whatever,  on  the  con- 
trary, it  attaches  itself  to  the  actual  cost^  that  is,  the  sum 
which  the  importer  paid  to  obtain  the  articles,  or  the  band 
fide  invoice  price,  or  cost,  I  see  no  repugnancy  between  the 
form  just  given  and  that  which  precedes  it  in  the  statute 
book,  to  meet  the  category  first,  of  an  agent  not  being  the 
owner,  the  conclusive  and  material  part  of  which  is  as  fol- 
lows :  "  that  the  invoice,  now  produced  by  me  exhibits  the 
^^  actual  cost  or  fair  market  cash  value  at  the  time  when  the 
"  same  were  thence  exported  to  this  Province,  in  the  principal 
^^  markets  in  {insert  the  name  of  the  country  whence  the  goods 
"  tcere  exported  to  this  Province^  or  use  such  other  words^ 
**  as  taill  meet  the  facts)  of  the  said  goods,  wares  and  mer- 
"  chandise.  "  In  this  form  I  view  the  term  "  actual  cost  " 
as  put  in  contradistinction  to  '^  fair  market  cash  value  at, 
&c.y  "  the  two  things  being  essentially  different  and  I  read 
the  word  "  or  "  as  giving  the  agent,  &c.,  the  alternative  of 
swearing  either  tg  the  "  cost  "  or  to  the  "  fair  market  cash 
value  "  as  he  may  be  advised  or  feel  himself  warranted  in 
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doing.  I  am  fortified  in  the  belief  that  the  legifilatuie  m 
settling  the  ad  valorem  rate  of  duty,  intended  to  adopt  the 
"  actual  cost  "  as  the  basis,  by  the  fonn  piescribed  to  meet 
cqitegory  No.  3,  which  requires  that  the  party  should  di^ 
tlnctly  swear  :  ^^  that  the  said  goods  4"^.,  tpere  not  actually 
"  bought  by  me  or  by  my  agent  in  the  ordinary  mode  of  bar- 
'^  gain  and  sale,  but  that,  nevertheless,  the  invoice  wïàch  I 
^^  now  produce  contains  a  just  and  faithful  valuation  of  the 
"  same,  at  their  fair,  market  cash  value  in  the  principal 
"  markets  of  the  country  whence  exported,  at  the  time  they 
"  were  so  exported.  ^ 

Why  negative  ^^  the  purchase  by  bargain  and  sale,  in  the 
ordinary  mode,  "  and  why  resort  to  the  "  nevertheless,  " 
were  it  not,  that  the  ^^  actual  cost  "  was  what  the  legislar 
ture  aimed  at  getting.  " 

The  form  to  meet  the  fifth  category  again  requires  the  party 
to  swear  "  that  the  same  were  not  actually  purchased  by  me 
or  onmy  account  "  or  "  that  the  said  invoice  contains  a  just 
and  faithful  account  of  the  actual  cost  of  the  said  goods,  &c., 
by  a  clerical  error  or  a  misprint  in  the  9th  line,  page  101,  of 
the  statute  book  "  and  *'  is  put  for  "  or  "  before  the  words 
"  of  their  fair  market  value  in  the  principal  markets  of  the 
country  whence  exported,  at  the  time  when  the  same  were 
purchased  for  my  account.  ''  I  see  in  these  forms  prescribed 
by  the  legislature  a  well  marked  intention  to  ascertain  the 
"  actual  cost,"  and  in  the  absence  of  an  express  enact 
ment  that  the  value  in  the  principal  markets,  at  the  time  of 
export,  shall  be  the  standard,  I  .cannot  adopt  it  by  impli- 
cation or  inference.  I  am  disposed  to  restrict  it  to  the  case 
when  the  actual  cost  cannot  be  ascertained.  It  may  be  said 
that  the  revenue  is  endangered  by  the  literal  construction 
which  I  put  upon  the  forms,  even  should  such  be  the  case, 
I  would  not  feel  myself  justified  m  straining  after  another 
construction  by  fiscal  considerations.  But  the  danger  is 
only  imaginaiy,  with  the  power  given  to  the  collector  under 


311 

the  l«di  and  19th  sections  of  the  statute  of  1849,  and  the 
right  <tf  taking  payment  oi  the  duties  in  kind  at  the  invoice 
piioe.  The  invmce  so  far  fiom  being  conclusive  on  the 
Ciown,  binds  only  the  importer,  and  sound  policy  as  well 
as  old  commercial  usage  seek  for  the  production  of  the  in- 
voice, as  the  law  holds  the  party  rendering  it  liable  to  all  the 
consequences  of  a  false  statement  and  of  misrepresentation. 
It  i^  no  proof  in  his  favor,  but  strong  evidence  against  him  if 
impeached  of  fraud. 

If  I  could  enter  upon  the  question  of  appraisement  at  all, 
I  should  say  that  under  the  14th  section  of  the  statute  of 
1849,  which  enacts  that  ^^  the  appraisemetU  which  the  ofh 
Preiser  or  collector  aiding  as  swA  shall  make  thereof  ^  shall  be 
final  and  conclusive^  ^'  it  was  the  duty  of  the  Respondent  to 
plead  and  prove  such  appraisement,  and  this  being  done,  all 
controversy  before  die  ordinaiy  tribunals  would  have  been  at 
an  end.  The  value  of  the  goods  in  the  principal  markets  of 
the  country  whence  they  have  been  exported,  at  the  time  of 
export,  is  not  easily  to  be  ascertained  in  the  law  Courts,  and 
the  cost  of  the  opération  must  be  ruinous.  The  subject  more 
properly  falls  within  the  jurisdiction  <^  an  appraiser,  and  I 
am  impressed  with  the  belief  that  the  legislature  by  this  14th 
section  intended  to  put  an  end  to  litigation,  otftside  of  the 
purlieus  of  the  Custom  House  itself,  I  see  nothing  to  warrant 
the  pretensions  of  the  Respondent  to  charge  a  higher  rate  of 
duty  on  the  contingency  of  a  rise  in  the  value  of  imported 
goods,  between  the  time  of  purchase  and  that  of  export 
Under  the  26th  section  of  the  statute  of  1847,  by  which  it 
is  provided  ^^  that  all  goods  taken  out  of  warehouse,  at  any 
'^  time  hereafter,  shall  be  subject  to  the  duty  to  which  they 
^^  should  be  liable  if  then  imported  into  this  Provincej  and 
^^  not  to  any  other ^  "  another  and  a  different  question  might 
arise.  But  this  is  not  the  question  before  the  Court  I  am 
of  opinion  then  that  in  the  absence  of  any  cause  to  disturb 
the  adjustment  of  duties  made  by  the  bond  given  by  the 
Appellants  to  the  Respondent,  it  should  subsist,  and  thai 
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the  Appellants  are  entitled  to  recover  back  the  excess  paid 
by  them,  unless  the  Respondent  can  specially  justify  hi» 
claim  to  it  on  behalf  of  the  Crown  upon  some  other  groimd 
than  that  on  which  he  has  relied. 


VICE  ADMIRALTY  COURT.— LOWER  CANADA. 

Before  The  Hon.  H.  Black,  Judge,  Vice  Admiralty  Court. 

The  Varuna. — Davis. 


Held  :— That  seamen  brought  to  Que- 
bec under  artielee  of  agreement  in  which 
the  engagement  i«  expressed  thus  :—  *'  The 
"  sereral  persons  whose  names  are  hereto 
"subsoribed,  hereby  agree  to  serve  on 
**  board  the  said  ship  in  the  sereral  capa- 
"  cities  expressed  against  their  respectiTe 


"  names,  on  a  voyage  from  the  port  of  "  respectiTcment,  dans  nn  voyage  da  port 


"  Liverpool  to  Constantinople,  thence  (if 
"  required)  to  any  ports  and  places  in  tne 
"Mediterranean  and  BlaÀ  Seas,  or 
"  wherever  freight  may  oiTer,  with  liberty 
"  to  call  at  a  port  for  orders,  and  nnti! 
"  her  retam  to  a  final  port  of  discharge 
"  in  the  United  Kingdom,  or  fbr  a  term 
^'  not  to  exceed  twelve  months,'  *  are  entitled 
to,  and  can  sne  for  their  wages  in  Que- 
bec, and  cannot  be  oompelled  to  return  in 
the  ship  to  a  final  port  of  discharge  in  the 
United  Kingdom. 


Jugé  :— Que  des  marins  amenés  à  Que- 
bec  en  veitu  d'un  contrat  dans  lecmel  ren- 
gagement est  ainsi  exprimé  :  **  Les  per- 
*'  sonnes  dont  les  noms  sont  respect ve- 
*<  ment  souscrits  aux  présentes,  s'engagent 
**  de  servir  à  bord  du  dit  vaisseau  en  les 
"  capacités  aj^posées  vis-à-vis  leurs  noms 


"  de  Liverpool  à  Constantinoi^,  de  là 
"  (s'il  est  nécessaire^  à  aucun  port  ou 
"  nlaoe  dans  la  Méditerranée  eu  la  Mer^  * 
*'  Noire,  ou  dans  aucun  autre  endroit  ou 
**  l'on  pourra  se  procurer  du  fiet,  avec  la 
"  faculté  d'entrer  dans  un  port  pour  y 
"  prendre  des  ordres,  et  Jusqu'au  retour 
"  final  du  vaisseau  daas  un  port  du  Boy- 
"  aume-Uni  pour  y  décharger,  ou  pour  un 
"  terme  qui  n'excédera  pas  dbuse  mois," 
ont  droit  et  peuvent  poursuivre  pour  leur 
ga^s  à  Quéoeo,  et  ne  peuvent  être  oon- 
tramts  de  rester  à  bordjusqu'au  retour  du 
vaisseau  dans  un  port  du  Boyanme-Un! 
pour  y  décharger. 


Judgment  rendered  the  12th  October  1855. 

These  were  three  actions  for  which  a  reference  firom  two 
Ma^strates  had  been  obtained,  and  brought  into  this  Court 
by  Michael  Murphy  and  two  others,  for  the  recovery  of  their 
wages  for  services  performed  as  seamen  on  board  of  the 
vessel  called  the  "  Varuna,"  whereof  John  Davis  was  Mas- 
ter, on  a  voyage  from  Liverpool  to  Constantinople,  thence  to 
Malta,  and  thence  to  Quebec. 

The  Proctor  for  the  Master  by  protest  propounded,  that 
the  seamen  had  entered  into  written  agreement  with  him, 
the  Master,  in  Liverpool,  in  England,  on  the  29th  day  of 
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Maich  last  past,  whereby  they  boimd  themselves  and  agreed 
to  serve  on  board  of  the  said  vessel  the  ^^  Yarona,"  on  a 
voyage  from  the  port  of  Liverpool  to  Constantinople,  thence 
(if  required)  to  any  ports  and  places  in  the  Mediterranean  and 
Black  seas,  or  wherever  freight  might  offer,  with  liberty  to 
call  at  a  port  for  orders,  and  until  her  return  to  a  final  port 
of  discharge  in  the  United  Kingdom,  or  for  a  term  not  to 
exceed  twelve  months,  and  that  therefore  this  Court  had  no 
jurisdiction,  inasmuch  as  the  seamen  were  boimd  by  this 
agreement  to  return  in  the  ship  to  a  final  port  of  discharge  in 
the  United  Kingdom.  The  Proctor  for  the  Master  re- 
ferred to  the  94th  section  of  the  Mercantile  Marine  Act  1860, 
in  support  of  this  point,  which  act  he  said  regulated  the 
term  of  the  contract  or  agreement  in  this  case,  inasmuch  as 
the  articles  were  signed  on  the  29th  March  last,  before  the 
Merchant  Shipping  Act  now  in  force  came  into  operation  ; 
although  the  latter  act  contained  a  clause  of  the  same  cha- 
racter. The  section  of  the  act  of  1860  in  question,  enacts, 
that,  "  No  seaman  who  is  engaged  for  a  voyage  or  engage- 
ment which  is  to  terminate  in  the  United  Kingdom,  shall  be 
entitled  to  sue  abroad  for  wages  in  any  court,  or  before  any 
justice,  unless  he  be  discharged  in  the  manner  required  by  the 
General  Seaman's  Act,  and  with  the  written  consent  of  the 
Master,  or  proves  such  ill-usage  on  the  part  of  the  Master, 
or  by  his  authority,  as  to  warrant  reasonable  apprehension 
of  danger  to  the  life  of  such  seaman  by  remaining  on  board  ; 
but  if  any  seaman  on  his  return  to  the  United  Kingdom 
proves  that  the  Master  or  ovimer  has  been  guilty  of  any  con- 
duct or  default  which,  but  for  this  enactment  would  have 
entitled  the  seaman  to  sue  for  wages  bçfore  the  termination 
of  the  voyage  or  engagement,  he  shall  be  entitled  to  re- 
cover, in  addition  to  his  wages,  such  compensation,  not  ex- 
ceeding twenty  pounds,  as  the  Court  of  Justice  hearing  the 
case  may  think  reasonable.''  This  clause,  it  was  contended  ' 
lor  the  master,  took  away  all  jurisdiction  from  the  Court 
inasmuch  as  the  engagement  in  this  case  was  one 
which   was   to   terminate   in   the    United   Kingdom.     It 
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was  theiefine  contended  for  the  Master  that  the  seamen  must 
be  held  and  be  bound  4o  return  in  the  vessel  to  a  final  port 
of  discharge  in  the  United  Kingdom^  according  to  agiee> 
raent 

It  was  maintained  by  the  Proctor  for  the  seamen  that  they 
were  entitled  to  their  wages  here  in  Quebec,  and  were  not 
boimd  to  return  home  in  the  ship,  inasmuch  as  they  were 
merely  bound  to  go  to  any  port  or  ports  in  the  Mediterranean 
or  Black  Seas,  and  back  to  a  final  port  of  dischargoiin  the 
United  Kingdom,  and  that  the  Master  having  brought  the 
men  out  to  Quebec  had  broken  the  agreement,  and  that  it 
was  no  longer  binding  upon  the  men,  and  referred  to  some 
cases  which  he  alleged  were  precisely  similar  to  the  present 
one,  in  which  the  Court  bad  decided  that  the  men  were  en- 
titled to  their  wages. 

Hon.  Hbitrt  Black  :  Three  suits  for  wages  having  been 
instituted  by  seamen  against  the  ship  VanmOy  before  two 
Justices  of  the  Peace  for  the  Districf  of  Quebec,  the  cases 
have  been  by  the  Justices  referred  to  be  adjudged  by  this 
Court.  These  cases  turn  purely  upon  the  question  whether 
the  men  are,  under  the  94th  secticm  of  '^  The  Mercantile 
Marine  Act,  1850,"  or  the  190th  section  of  <^  The  Merchant 
Shipping  Act  1854,"  entitled  to  sue  for  their  wages  on  the 
ground  that  the  voyage  for  which  they  engaged,  and  their 
engagement,  have  been  terminated  by  the  ship's  having,  as 
they  allege,  abandoned  the  voyage  mentioned  in  the  articles 
of  agreement,  and  commenced  another  voyage  for  which 
they  had  not  agreed.  The  articles  are'  dated  the. t9th  of 
March,  1855,  and  the  part  material  to  the  present  caBe  is  in 
the  following  words  : — ^^  The  several  persons  whose  names 
are  hereto  subscribed,  hereby  agree  to  serve  on  board  the 
said  ship  in  the  several  capacities  expressed  against  their 
respective  names,  on  a  voyage  from  the  port  of  Liverpool  to 
Consta$Uinùple,  thence  (if  required)  to  any  ports  or  places  in 
ike  Mediterranean  or  Black  Seas,  or  wherever  freight  may 
offer^  with  liberty  to  call  at  apart  for  orders,  and  until  her  re- 
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turn  to  a  final  port  of  diidiafge  in  the  United  Eingdom^  or 
for  a  term  not  to  exceed  twelve  months/*  The  ship  went  to 
Constantiiiople  in  proaecntion  of  the  contemplated  voyage, 
and  then  retomed  to  Malta,  whence,  instead  of  going  to  m 
final  port  of  discharge  in  the  United  Kingdom,  she  came 
direct  to  Quebec,  in  search  of  freight,*  which  she  had  failed, 
to  obtain  at  the  ports  at  which  she  had  previously  been. 

The  94th  section  of  the  Mercantile  Marine  Act,  1850,  is 
in  the  following  words  : — ^*'  No  seaman  who  is  engaged  for 
a  voyage  or  engagement  which  is  to  terminate  in  the  United 
Kingdom,  shall  be  entitled  to  sue  abroad  for  wages  in  any 
court,  or  before  any  Justice,  unless  he  be  discharged  in  the 
manner  required  by  the  Greneral  Seamen's  Act,  and  with  the 
written  consent  of  the  master,  or  proves  such  ill-usage  on 
the  part  of  the  master,  or  by  his  authority,  as  to  warrant  leaso- 
Qable  apprehension  of  danger  ta  the  life  of  such  seaman,  by 
remaining  on  board;  but  if  any  seman  on  his  return  to  the 
United  langdom  proves  that  the  master  or  ovimer  has  been 
gailQr  of  any  conduct  or  defietult  which,  but  for  this  enactment, 
would  have  entitled  the  seaman  to  sue  for  wages  before  the 
temiination  of  the  voyage  or  engagement,  he  shall  be  en* 
titled  to  recover,  in  addition  to  his  wages,  such  compensa* 
tion,  not  exceeding  twenty  pounds,  as  the  court  of  justice 
bearing  the  case,  ioa,y  think  reasonable."  This  provision  is 
also  repeated  in  the  Merchant  Shipping  Act,  1854,  which 
came  into  operation  on  the  first  of  May  last.  The  contract 
being  dated  before  that  day,  must,  I  think,  be  considered 
with  reference  to  the  former,  though  it  would,  in  law,  make 
no  difference,  as  the  words  of  the  two  acts  are  the  same.  (1) 

If  the  ship's  coming  to  Quebec  can,  under  the  act,  be  con- 
sidered as  a  prosecution  of  the  voyage  under  which  these 
men  shipped,  then  they  are  not  entitled  to  sue  here,  and  the 
case  must  be  dismissed.    If  on  the  contrary,  the  ship's 

(1)  13tb  and  Uth  Vwt  Cap.  93. 


316 

coming  to  Quebec  cannot  be  held  to  be  a  prosecution  of  such 
voyage,  then  the  voyage  for  which  they  engaged  is  at  an 
end  by  the  act  of  the  master  or  owners,  and  they  must  re- 
cover. 

The  language  used  by  the  legislature  with  regard  to  the 
'  description  of  the  voyage,  which  must.be  inserted  in  the  ship- 
ping articles,  has  been  altered  several  times  in  the  successive 
acts  ;  but  the  words  of  the  Mercantile  Marine  Act,  1850, 
which  was  in  force  when  the  contract  was  entered  into, 
are,  that  the  articles  shall  mention,  *^  the  nature,  and  as  far 
as  practicable,  the  length  of  the  voyage  or  engagement  on 
which  the  ship  is  employed."  The  law  which  came  in  force 
on  the  first  of  May  last,  (1)  but  which  does  not  however 
legally  apply  to  these  cases,  is  nearly  the  same.  It 
requires  that  the  agreement  shall  contain  :  ^*  the  nature  and 
as  far  as  practicable,  the  duration  of  the  intended  voyage  or 
engagement."  A  voyage  is  a  technical  phrase,  and  imports 
a  definite  commencement,  and  end.  In  the  present  case 
the  commencement  was  Liverpool,  and  the  end  a  final  port 
of  discharge  in  the  United  Kingdom.  But  the  act  also  re- 
quires that  the  nature  of  the  voyage  be  stated,  and  in  com- 
pliance with  this  requirement  it  is  described  in  the  articles 
as  to  Constantinople,  thence,  if  required,  to  any  ports  and 
places  in  the  Mediterranean  or  Black  Seas,  or  wherever 
fifeight  might  offer,  with  liberty  to  call  at  a  port  for  orders, 
and  until  her  return  to  a  final  port  of  discharge  in  the  Uni- 
ted Kingdom  :  and  as  the  act  also  requires  that,  as  far  as 
praticable,  .  the  length  of  the  voyage  or  engagement  on 
which  the  ship  is  to  be  employed  should  be  men- 
tioned, the  articles  state  a  term  not  to  exceed  twelve  months. 
The  nature  of  a  voyage  imdoubtedly  consists  in  the  place 
or  places  td  which  it  is  intended  to  be  made  ;  and  the  ins- 
trument in  the  present  instance  must  be  construed  with  re- 
ference to  the  description  of  the  voyage  given  in  it,  as  well 


(I)  17ih  and  IStli  YkL  Cmp.  104. 
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as  to  the  tenn  of  twelve  months  to  which  that  voyage  is  to 
be  limited.  This  tenn  must  be  constraed  as  a  further  limi- 
tation to  the  description  of  the  voyage,  and  not  as  an  altera 
native  substituted  for  the  previous  description  of  its  nature, 
authorising  a  voyage  to  any  part  of  the  globe  to  and  from 
which  the  ship  could  go  and  return  in  twelve  months.  To 
constme  it  as  such  alternative  would  be  to  nullify  the  pré- 
viens description  of  the  nature  of  the  voyage  ;  which  the 
act  requires  as  well  as  its  probable  length,  shewing  clearly 
the  intention  of  the  legislature  that  the  nature  of  the  voyage 
was  a  thing  perfectly  distinct  from  its  mere  length,  and  that 
both  length  and  nature  were  of  the  essence  of  the  contract, 
and  must  be  stated.  Now,  I  cannot  think  that  a  voyage  to 
Quebec,  through  the  gulf  of  St.  Lawrence  in  the  north  wes- 
tern pai^s  of  the  Atlantic  Ocean,  can  be  considered  to  be 
part  of  a  voyage  to  a  port  or  ports  in  the  Mediterranean  or 
Black  Sea,  in  the  south  eastern  parts  of  another  quarter  of 
the  globe. 

The  words  "  or  wherever  freight  may  offer,"  are  to  be 
constraed  with  reference  to  the   previous  description  of  the 
voyage,  and  must  be  considered  as  meaning  any  ports  or 
places  in  the  two  seas  named  in  the  articles,  or  some  place 
in  their  immediate  neighbourhood,  or  between  them  and 
the  United  Kingdom.     Lord  StowelVs  expressions,  in  com- 
mentmg  upon  the  application  of  the  words  "  or  elsewhere  " 
^û  a  parallel  case,  are  remarkably  apposite.     He  observes 
that  they  are  not  to  be  taken  in  that  indefinite   latitude  in 
which  they  are  expressed  ;  they  are  no  description  of  a 
voyage  ;  they  are  an  unlimited  description  of  the  navigable 
globe  ;  and  are  not  to  be  admitted  as  a  universal  alibi  for 
the  whole  world,  including  the  most  remote,  and  even  pes- 
tilential shores,  indefinite  otherwite  both  in  space  and  time  ; 
they  must  receive  a  reasonable   construction,  which  must 
be,  to  a  certain  extent,  conformable  to  the  necessities  of 
commerce.    The  word  "  elsewhere  "  must,  in  its  construc- 
tion, vary  much,  according  to  the  situation  of  the  primary 
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port  of  destinatioii  ;  if  it  is  applied  to  a  country  lemote  from 
all  neighbouring  settlements,  it  is  entitled  to  a  larger  conft- 
traction — ^if  to  one  that  is  surrounded  by  many  adjacent 
ports,  the  limitation  woald  be  much  nanrowed,  and  I  cannot 
help  observing  here,  that  the  captain  has  deprived  Umself 
of  an  extensive  latitude,  by  describing  the  primary  port  to 
be  in  the  neij^bonrfaood  of  many  adjaeent  ports,  whidi 
could  supply  cargoes  (1).  It  appears  to  me  that  no  reaso- 
ning can  be  more  conclusive  than  this  ;  and  tUnking,  as  I 
do,  that  the  voyage  of  the  Varuma  to  Quebec,  is  one  which 
cannot  come  within  the  description  of  the  intended  voyage 
for  which  the  men  agreed,  but  is  adeparture  finom  that  voyage, 
and  the  substitution  of  a  new  and  perfectly  diflfeient  one,  by 
which  departure  and  substitution  Ûke  contmct  between  them 
and  the  Master  is  terminated,  I  am  of  opinion  that  \|ie  men 
are  entitled  to  recover  their  wages  at  this  port,  and  I  accor- 
dingly over-rule  the  protest  of  the  Master  by  which  their 
right  so  to  recover  has  been  contested. , 

Alletn,  for  Seamen. 

Pope,  for  Ship. 


SUPERIOR  COURT.— QUEBEC. 
Before  Bowkn,  Chief  Justice,  Morik  and  Badglxt,  Justices. 

(    Ths  Bank  of  Uppsr-C  an  aba, Plaintif. 

No.  2076.  ]  vs. 

(    Alain  e/  a/,. Defendants.- 


Held  :-«ThaA  an  affldavit  for  a  writ  of  ea* 
piai  ad  napondondnm,  made  bj  the  Book- 
keeper  of  a  braaoh  of  the  Bank  of  Uppei^ 
Canada,  if  raffioiedt. 


Jag<  :— <^'iin  afldarit  pour  nn  writde 
eapiaa  ad  reepondendiuii,  fut  par  le  teneur 
de  livre  d'une  snoonrsale  de  la  Banque  do 
Hant-Oanada,  est  suffisant 


Judgment  rendered  the  19th  September,  1855. 

The  cause  was  heard  upon  a  rule  to  quash  the  writ  of 
ciqiias  issued  against  the  body  of  Alfred  Morel,  one  of  the 
Defendants,  upon  the  following,  among  other  grounds  : — 

That  the  afBkiavit,  upon  which  the  writ  of  capias  issued, 


(I)  ThftMinerTa,  1  Hagg.  361. 
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was  not  made  by  the  Bank  ci  Upper-Canada,  or  the  Bbok- 
kaeper,  clerk,  or  legal  attorney  of  such  Bank,  but  by  the 
Book-keeper  of  an  alleged  Branch  of  the  said  Bank  of  Up- 
pei^anada,  and  not  by  the  Book-keeper  of  the  Bank  itself. 
That  as  the  alleged  indorser  of  the  promissory  note  men- 
tioned in  the  said  afBdavit,  the  said  Alfred  Morel  could  only 
be  made  answerable  for  the  sum  of  money  in  the  said  note 
specific,  upon  its  being  shewn  that  the  said  note  had  been 
duly  presented  at  maturity  to  the  maker  thereof,  and  that 
upon  the  default  of  the  latter  to  pay  the  amount,  the  note  had 
been  duly  protested  as  by  law  required  ;  and  that  notice  of 
such  default  and  non  payment  and  protest,  had  been  duly 
given  to  the  said  indorser. 

The  only  ground  upon  which  the  Court  remarked  was  the 
first,  and  it  was  observed  that  affidavits,  on  the  part  of  cashier» 
of  Banks  had  been  held  good  and  sufficient  in  the  district 
of  Montreal  ;  and  that  the  distinction  between  the  Book- 
keeper of  a  Branch  of  the  Bank,  and  the  Book-keeper  of 
the  Bank  itself,  was  one  which  the  Court  could  not  reco- 
gnise ;  and  that  the  motion  to  quash  the  capias  must  there- 
fore be  dismissed. 

JuDOfifENT  : — "  The  Court,  &c.,  upon  the  motion  of  the 
3rd  March  last,  pursuant  to  notice  in  this  cause  made  and 
fyled  by  Alfred  Morel,  one  of  the  Defendants  in  this  cause, 
that  the  writ  of  capias  ad  respondendum  in  this  cause  is- 
sued, returned  and  of  record,  be  quashed  and  set  aside  with 
costs,  and  the  recognizance  of  the  said  Alfred  Morel  cancel- 
led and  held  for  naught,  and  the  said  Alfred  Morel  permitted 
to  enter  a  common  appearance,  for  the  reasons  mentioned 
and  set  forth  in  the  said  mle  ;— considering  that  the  grounds 
set  forth  in  support  of  the  said  motion,  are  insufficient  in  law, 
the  said  motion  is  hereby  overruled  with  costs.'* 

Ross,  Sol.  General,  for  Plaintiffs, 
Joins,  for  Morel. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Sicith,  Yanfelson  and  Moin>ELET,  Justices.  '* 
Ex  parte. 

'  JosKPH,  PetiUfmer  for  BatifieaUan  of  Title^ 

and 
No.  1228.  '    Leslie, •  •  •    Opposant, 

and 
^  AiTLDJO,  etal Intervening  parties* 


Held  : — That  the  express  aathoiisation 
f)t  the  hoebaiid  to  his  wife,  êéparie  de 
hienêf  to  beoome  boond  aa  his  raretj,  is 
eoffidentlj  proved  bj  a  Botatial  deed 
jdgned  by  ttem,  in  the  beKinning  of  which 
the  wife  appears,  with  o&er  creditors  of 
her  hosbaiid,  and  is  declared  to  be  "  au- 
"  t9rUê4  enJuMee^  and  otherwise  the- 
**  reb J  specially  anthorized  by  her  hn»- 
**  band,  testified  by  his  signature  thereto  " 
as  party  of  the  Jlrti  part,  and  also  ap- 
pears, with  another,  as  surety  for  her 
hosbaad,  and  as  a  party  of  the  fourth 
paHf  although  no  words  of  anthoniatioD 
are  contain^  in  that  part  of  the  deed 
where  they  appear,  or  where  she  bindr 
herself  as  ««ch  sure^. 


Jugé  : — Qae  Tantorisafcion  expresse  da 
de  mati  à  sa  femme,  séparée  de  biens,  pour 
s'engager  comme  sa  caution,  est  suffisam- 
ment pronrée  par  on  acte  notarié  signé 
par  eux,  au  commencement  du  quâ  la 
femme  comparaissant  arec  fkotres  créanderB 
de  son  man,  eetdédarée  Atre  "  autorisée  an 
justice  et  en  outre  spécialement  autorisée, 
au  dit  acte  par  son  mari,  partie  au  dit  acte 
et  signataire  d'ioelui,"  eomme  partie  d*une 
part^  arec  un  autre  oonmie  caution  de  son 
her  mari,  et  comme  partie  en  quatrième  lien, 
quoique  oette  partie  de  Tacte  oi  Us 
oomparaissent,  et  où  la  femme  s'oblige 
comme  caution  de  son  mari,  ne  contienne 
aucune  autorisation  spéciale. 


Judgment  rendered  the  22d  May,  1855. 


The  Petitioner  prayed  for  ratification  of  a  notarial  deed  of 
sale  made  to  him  on  the  11th  November,  1853,  by  Louis 
Auldjo  and  others,  as  the  sole  heirs  and  heiresses  at  law 
and  devisees  of  their  mother,  the  late  Helen  Richardson, 
formerly  of  Montreal,  wife  of  the  late  George  Auldjo,  in  his 
lifetime  of  the  same  place,  merchant;  the  said  late  Helen 
Richarson  having  been  duly  and  legally  separated  from  her 
said  husband  as  to  property,  as  well  by  marriage  contract 
made  and  executed  at  Montreal,  on  the  4th  day  of  October, 
1816,  as  by  judgment  of  the  Court  of  King's  Bench  for 
the  District  of  Montreal,  duly  executed. 

The  Opposant,  Leslie,  filed  an  Opposition  founded  on  a 
notarial  agreement  of  the  9th  day  of  May,  1836,  enregis- 
tered  on  the  Srd  of  September,  1843,  copied  at  frill  length 
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in  the  Opposition.  The  agreement  purports  to  be  executed 
between  vanoos  parties,  creditors  of  the  late  firm  of  Mait- 
land,  Garden  and  Auldjo,  amongst  others  :  ^^  Helen  Ri- 
^^  chaidson,  of  the  City  of  Montreal,  autorisée  en  justice, 
^  and  otherwise  thereby  specially  authdrized  by  her  hus- 
^^  band,  George  Auldjo,  Esquire,  testified  by  his  signature 
^  thereto,  the  said  Helen  Richardson,  acting  as  one  of  the 
^^  heiresses  at  law  of  the  late  Honorable  John  Richardson, 
^^  and  as  assignee  and  purchaser  of  the  debts  of  William 
^^  Christie  (and  various  others  named)  of  the  first  part, 
^^  James  Leslie,  of  the  said  City  of  Montreal,  merchant, 
^  of  the  second  part;  the  said  George  Auldjo,  of  Montreal, 
^^  of  the'  third  part,  and  Thomas  Brown.  Anderson, 
"  and  Helen  Auldjo,  of  the  fourth  part.  "  This  agree- 
ment sets  up  in  effect  the  dissolutiim  of  Maitland,  Gar- 
den and  Auldjo,  on  the  18th  of  April,  1826,  by  reason  of 
insolvency  ;  an  assignment  of  the  19th  of  July,  1826,  by  the 
late  firm  with  the  consent  of  the  parties  of  the  first  part,  of 
all  the  property  of  the  firm  to  James  Leslie,  Homtio  Gates 
and  James  Fleming,  and  the  survivor  and  survivors  of  them, 
astrastees,  for  the  benefit  of  the  creditors, — the  death  of 
Gates  and  Fleming; — agreement  of  the  23d  of  October, 
1834,  between  George  Auldjo  and  various  creditors  having 
claims  against  the  firm  to  the  extent  of  £26,220  8  0,  that 
Leslie,  as  surviving  trustee,  should  make  over  and  relinquish 
to  Auldjo  the  remainder  of  the  estate.  The  rendering  of 
an  account  by  Leslie,  whereby  it  appeared  that  £70,087  8  4 
had  been  received,  and  £68,598  7  8  paid  by  the  trustees, 
leaving  a  balance  of  £1509  0  8,  then  in  the  hands  of  Auldjo, 
of  the  remainder  of  the  Trust  Estate,  Auldjo  binding  himself 
to  indemnify  Leslie  against  all  claims  of  the  representatives 
of  his  late  copartners,  or  of  the  creditors  of  the  firm,  and 
fiom  and  by  reason  of  all  the  acts  of  Leslie  or  his  co-trustees 
in  the  gestion  of  the  estate,  and  from  all  the  acts  which 
Auldjo,  as  attorney  of  James  Leslie,  might  hereafter  per- 
form under  the  power  of  attorney  referred  to. 

21 


Heie  follows  the  okase  :  *<  And  die  said  Helen  Anldjo, 
<^  did  and  doth  hereby  convenant,  promise  and  agree  to  and 
^^  .vnth  the  said  James  Leslie,  and  dolh  bind  and  oblige  bev- 
><  selfy  her  heirs,  executors  and  curators  unto  the  said 
<'  James  Leslie,  his  heirs,  executors  and  curateurs  as  sure^ 
^^  lor  him  the  said  George  Auldjo,  and  for  the  true  and  faith- 
^^  fill  performance  by  him  the  said  George  Aul^Jo,  of  all^ 
<^  each  and  eveiy  the  covenants,  by  him  the  said  Geoige 
<^  Auldjo,  to  and  in  favor  pf  him  the  said  James  Leslie,  herein- 
^^  before  contained,  hereby  renouncing  the  benefit  and  ad- 
*<  vantage  of  division,  discussion  and  fidejussion."  Then 
follows  a  similar  undertaking  by  Thomas  Brovtm  Anderson, 
as  surety  with  the  said  Helen  Auldjo,  and  a  ftdl  ratification 
of  the  transfer,  and  a  releas;^  and  acquittance  to  Leslie  from 
the  various  creditors.  The  Opposition  then  alleges  that,  at 
the  date  of  the  agreement,  Helen  Richardson  was  proprietor 
of  the  property  mentioned  in  the  deed  of  sale  to  the  Petitioner. 

Conclusion  :  That  ^^  no  Judgment  of  Ratification  be  ren- 
^^  dered  unless  the  property  be  declared  hypothecated,  in 
^^  favor  of  the  Opposant,  to  the  obligations  in  the  said  deed 
^^  stipulated  by  the  said  late  George  Auldjo,  in  favor  of  the 
^^  said  Opposant,  for  which  obligation  the  said  Helen  Ri- 
^^  chardson  became  the  said  security,  to  wit  :  that  the 
^^  said  George  Auldjo,  his  heirs,  executors  and  curators,  shall 
^^  and  will  from  time  to  time,  and  at  all  times  hereafter,  efifec- 
^^  tually  indenmify  and  save  harmless  the  said  Opposant 
"  from,  &c.  " 

The  vendors,  Louis  Auldjo  et  ai.y  intervened,  and  by  IM- 
feme  en  droit  and  Exception  contested  the  Opposition  of 
Leslie,  on  the  ground  chiefly  that  the  undertaking  of  Helen 
Auldjo,  as  surety,  was  null  and  void  for  want  of  expiess 
authorization,  without  which  she  oould  not  legally  contract 
or  create  any  hypothec  on  her  property. 

Issue  being  joined,  admissicms  were  given  of  the  death  of 
George  Auldjo  ; — ^that  Helen  Auldjo  and  Helen  Riohardsoo, 
were  not  different  persons  ; — and  that  she  was  in  possession 
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of  the  property  in  question  at  the  date  of  the  agreement  of 
Ifay,  18S6,  and  the  parties  were  heard  by  consent  on  all 
the  issnes  raised. 

SuFTH,  Justice,  dissenting  :  I  consider  there  was  no 
smfficient  authority  to  enable  Mrs.  Auldjo  to  become  su- 
rety for  her  husband  ;  the  authority  given  to  her,  unne- 
cessarily, in  her  quality  of  creditor,  and  femme  réparée  de 
biens  in  the  first  part  of  the  deed,  can  not  be  transferred 
to  another  part  of  the  deed  wherein  she  appears  in 
another  quality,  and  where  her  acts  tended  to  the  alienation 
of 'her  property.  The  authorization  all  admit  must  be 
express  ;  the  presence  of  the  husband  would  not  suffice, 
and  looking  at  the  reason  as  well  as  the  letter  of  the  rule  of 
law,  Ï  can  see  no  such  express  authorization  in  the  deed 
submitted. 

Yanfelson,  Justice  :  The  authorization  must  be  express  ; 
but  I  think  the  authority  is,  in  this  case,  express,  and  that  it 
extends  to  the  whole  deed.  The  law  does  not  prescribe  the 
fonn  or  place  of  authorization  ;  and  looking  at  the  main  end 
and  object  of  the  deed  which  was  to  finee  Mr.  Leslie  from 
liability,  and  to  vest  the  remainder  of  the  partnership  estate 
in  Geoi^  Auldjo,  on  security  being  given,  I  cannot  but  con- 
sider the  authority  as  sufficiently  express  and  formal.  It 
is  admitted  to  be  so  in  thg  first  part  of  the  deed  ;  and  there 
no  authorization  was  necessaiy  to  the  wife  as  creditdlh,  se- 
parated as  to  property  from  her  husband,  and  the  question 
is  whether  this  authorization  applied  to  the  other  part  of 
the  deed.  Would  it  not,  in  case  of  doubt»  be  more  reaso- 
nable to  con^der  the  authorization  as  applicable  to  that 
portion  of  the  deed  where  it  is  indispensable  in  order  to 
the  validity  of  the  Acte^  and  to  give  effect  and  full  foroe  to 
thé  end  all  parties  Had  in  view,  than  to  restrict  it  arbitrarily 
to  the  clause  where  it  is  totstlly  useless»  and  thereby 
render  the  main  object  of  the  Acte  void. 

MoHDKiAT,  Justice  :  The  Acte  has  different  parts,  but  it 
is  cmly  one  Acte.  The  Acte  is  signed  by  the  parties  ;  how 
can  they  restrict  the  authorization  to  only  one  part  of  it  ? 
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JuDoioarr  :  ^'  Considering  the  several  Interests  of  the  res- 
pective parties  to  the  said  agreement  of  the  said  tenth  day 
of  May  one  thousand  eight  hundred  and  thirty  six,  and  that 
the  principal  object  the  said  parties  had  in  view,  in  ente- 
ring  into  and  executing  the  said  agreement,  was  to  release  the 
said  James  Leslie  from  the  several  obligations  and  liabilities 
to  which  he  was  held  and  bound,  at  and  before  the  execu- 
tion of  the  said  agreement,  and  to  invest  the  said  Greoige 
Auldjo  with  the  same  ;  considering  further  that  in  and  by  the 
said  agreement,  the  said  Helen.  Richardson,  wife  of  the 
said  George  Auldjo,  being  thereto  specially  authorized)  as 
by  law  required,  did  become  one  of  the  sureties  of  the  said 
(Seorge  Auldjo,  her  husband,  for  the  true  and  faithful  per- 
formance of  the  undertaking  of  him  the  said  George  *  Auldjo 
to  and  in  favor  of  the  said  James  Leslie  is  good 
and  valid  in  Law  ;  and  considering,  lastly,  that  firom 
the  nature  of  the  agreement  entered  into  by  the  said  parties, 
the  only  object  for  which  the  said  Helen  Richardson,  by 
Law,  required  a  special  power  and  authority  from  her  said 
husband  to  become  legally  party  thereto,  was  in  relation  to 
such  security,  to  enable  him  the  said  George  Auldjo  to  re- 
ceive the  assets  of  the  late  Bankrupt  Estate  of  Maitland 
Garden  and  Auldjo  thus  in  the  hands  of  the  said  James 
Leslie  ;  and  that  the  said  Helen  Richardson  was  formally 
authorized  to  that  effect,  in  and  •by  the  said  agreement  ; 
doth  dismiss  the  Défense  au  fonds  en  Droit  and  Exceptions 
Peremptoires  of  the  said  Louis  Auldjo,  and  others,  Inte> 
vening  parties  in  this  cause,  as  unfounded  in  Law,  with 
costs  against  the  said  Louis  Auldjo  and  the  Intervening 
parties.  " 

David  and  RAksAT,  for  Petitioner. 
Cherrisr,  Dorion  and  Donioir,  for  Opposant. 
Cartier  and  Bsrthrlot,  for  Intervening  parties. 
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COUR  SUPERIEURE,— MONTREAL. 
**ïe8ent8  ;   Day,  Vanfelson  et  C.  Mondklst,  Juges. 
'  MoREAu DeTnanderesse, 

No.  942.  \  Mathews Défendeur^ 

et                  # 
,  Fkrer Intervenani. 


tri^  'H^e  Ift  BtipalatioD  dans  un  oon- 
2^  06  mariage  qoe  "les  faton  époux 
""  intiment  ayeo  lean  biens  et  droits  à 


^Qn  d'eux  appartenants,  et  tels  qu'ils 
£*f^°' Ï«W  éoheoir  ci-après,  à  quelque 
^  9^  ee  soit,  lesquels  dits  biens  men- 
J^  ou  immeubles  entreront  dans  la 
tten#î?*"*'»nauté"  est  un  ameublisse- 
uj.T.^'^^i^l  de  tous  les  biens  des  oon- 
Ç'^2,  ^^iv^obstant  olause  de  réàUsatlon 
"•Wnrt  ^'****  et  que  le  douaire  ooutumier 
pt^^  ^luiîquemment  être  réclamé  sur  les 


Held  :~That  a  convenant  in  a  marriage 
contract  that  "thejMurUes  take  one  ano- 
ther with  the  property  and  rights  to  each 
of  them  respeotiyely  belonging,  and  saoh 
as  may  thereafter  accrue,  of  what  nature' 
sperer,  which  said  property  moreable  or 
«nmoTeable  shall  enter  into  the  oommu- 
nity  "'  is  a  oorenantof  ameiûiUwiMnt  of 
all  the  property  belonnng  to  the  parties, 
notwitlutanding  a  subsequent  daase  of 
rêaliaaîion  ;  smd  that  consequently  the 
customary  dower  cannot  be  claimed  out 
of  the  husband'sproprM. 


Jugement  rendu  le  SO  Décembre  1854. 

^  ^^^XXon  était  portée  devant  la  Cour  Supérieure,  à  Mont- 

^  ^>  Par  la  Demanderesse,  comme  cessionnairë  et  étant  aux 

.     ^^  d'Amable  Ursule  et  Henriette  Martineau,  enfants  de 

*^ablç  Martineau  et  d'Ursule  Lemieux,  contre  le  Défen- 

jj.  ^>  ^11  revendication  de  moitié  d'un  immeuble  dont  ce  der- 

^j^  ^  ^tait  détenteur,  que  la  Demanderesse  déclarait  affecté 

ej       ^^aire  coutumier  en  faveur  de  la  dite  Ursule  Lenueux, 

1^     ^^^    enfans,    smivant  les  con^^entions  de  mariage  entre 

g^j   ^it    Amable   Martineau  et  la   dite    Ursule    Lemieux, 

1^  ^^^t  acte  devant  Delisle,  et  confrère,  Notaires,  en  date  du 

V       *^\Tier*1801;  la  stipulation  est  dans  les  termes  sui- 

ce  l^  dit  futur  époux  a  doué  et  doue  la  dite  future  épouse  du 

(c      ^Xxaire  coutumier,  ou  de  la  somme  de  quinze  cents  livres, 
ce   ^^chelins  de  vingt  cbppre?,  de  douaire  prefix  une  fois 
Ce  ^^yé,  sans  retour,  à  prendre  sur  tous  et  chacuns  les  biens 
^^ubles  et  immeubles,  présents  et  à  venir  du  dit  futur 
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*^  époux,  qu'il  en  a  dès  a  préeeut  chargés,  affectés^  obligés  et 
**  hypothéqués  à  gaiantir  et  faire  valoir  le  dit  douaire  ;  " 

John  Fisher,  l'auteur  du  Défendeur,  intervint  et  prenant 
le  fait  et  cause  de  ce  dernier,  plaida  par  une  première  ex- 
ception, que  par  le  contrat  de  mariage  en  question,  il  fut, 
entre  auties  choses,  stipulé  et  convenu  entre  le  dit  Amable 
Maxtineau  et  Ursule  L^mieux,  qu'ils  seraient  communs  en 
tous  biens  meubles  et  conquets  immeubles,  et  que  dans  cette 
communauté  de  biens,  entreraient,  ainsi  que  permis  sous  fat 
coutume  de  Paris,  tous  leurs  biens,  terres  et  héritages, 
meubles  et  mobilier,  présens  et  futurs,  meubles  et  immeu- 
bles ;  qu'en  vertu  de  cette  stipulation,  la  totalité  desr  biens 
possédés^ ar  le  dit  Amable  Mditineau  au  temps  de  son  mar 
liage  et  du  dit  contrat,  y.compris  l'immeuble  décrit  en  la 
déclaration  de  la  Demanderesse,  devinrent  et  furent  ameu* 
blis,  et  formèrent  partie  de  la  communauté  de  biens  qui  dès 
lors  exista  entr'eux,  et  que  l'immeuble,  sur  lequel  la  De- 
manderesse réclamait  le  douaire,  ayant  été  aliéné  pendant  la 
communauté,  ne  pouvait,  en  tant  que  le  Défendeur  y  était 
concerné,  être  grevé  du  dit  douaire  coutumier  en  faveur  de 
la  dite  Ursule  Lemieux,  ou  de  ses  enfans,  non  plus  qu'en 
faveur  de  la  Demanderesse.  Par  une  seconde  exception, 
Fifiher  opposait  que  le  terrain,  que  la  Demanderesse  alléguait 
être  grevé  du  douaire  coutumier,  avait  été  échangé  franche- 
ment et  sans  firaude  par  le  dit  Amable  Martineau,  et  aa 
femme,  pour  un  teirain  de  plus  grande  valeur. 

Par  une  troisième  exception,  Fisher  *  plaidait  que  cet 
échange,  ayant  été  fait  avec  garantie  de  tous  troubles  et  em- 
pêchemens  quelconques,  par  le  dit  Amable  Martineau,  et  Ur- 
sule Lemieux,  Poption  donnée  à  cette  derQière,  ou  aux  en- 
fans  s'était  trouvée  anéantie  et  éteinte  quant  au  terrain  en 

question. 

« 
La  quatrième  exception,  mettsdt  en  fait  que  les  enfants  douai- 

riers   représentés  par  la  Demanderesse  avaient  reçu,  en 

avancement  d'hoirie,  des  sommes  considérables  dont  ils  ne 
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t'étaient  pas  dênantù)  et  avaient  à  divenes  époques  fait 
acte  dliêritienu 

Une  cinquième  exception,  énonçait  qu'oatre  l'immeuble 
Acquis  en  échange  par  le  dit  Amable  Martineau,  et  qui  était 
devenu  sujet  au  douaire  (s'il  avait  jamais  existé),  le  dit  Ama- 
ble Martineau  au  jour  du  dit  échange  était  propriétaire  d'un 
autre  héritage  en  la  t^aroisse  St.  Roch,  et  qui  devait  être 
assujetti  au  dit  douaiie,  à  l'exclusion  de  toute  demande 
peur  tel  douaiie  sur  l'immeuble  possédé  pur  le  dit  Défen- 
deur. 

Dans  une  sixième  exception^  Fisher  alléguait  que  dans 
et  par  le  contrat  en  question,  il  fîit  convenu  que  les  biens 
.meubles  et  immeubles,  présens  et  à  venir  de  chacun  des 
conjoints,  entreraient  dans  la  communauté  de  biens  stipulée 
au  dit  contrat  et  en  fonneraient  partie  ;  que  l'immeuble,  sur 
partie  duquel  on  réclamait  le  douaire  était  devenu  ainçi  ameu- 
bli, et  dès  ce  moment  le  dit  Amable  Martineau  en  avait  eu  l'en- 
tière disposition,  comme  des  autres  biens  de  la  communauté, 
et  cet  immeuble  devint  passible  aux  dettes  et  obligations 
que  pouirait  contracter  la  dite  communauté  ;  que  subsé- 
quemment,  avant  qu'il  fût  né  aucun  enfant  de  ce  mariage, 
Martineau  et  sa  femme  échangèrent  avec  promesse  solidaire 
de  garantie  de  tous  troubles  et  empêchemens  quelconques, 
le  dit  immeuble  avec  le  nommé  Leduc  et  cessèrent  alo» 
d'en  être  propriétaires,  et  leur  communauté  cessa  égale- 
ment d'en  être  propriétaire,  et  en  outre  devint  obligée  à  en 
assurer  la  possession  au  dit  Leduc,  et  ses  ayant  cause  ;  que 
cette  propriété  depuis  lors,  subit  plusieurs  aliénations  que 
lui,  Fisher,  l'acquit  du  Shérif  sur  décret  et  avait  droit  de  la 
vendre,  et  que  le  Défendeur  l'ayant  acquise  de  lui,  la  possé- 
dait à  juste  titre,  dûemênt  inscrit  et  en  force  au  temps  de 
l'institution  de  l'action  ;  que  Martineau  à  son  décès  ne  la 
possédait  plus  ;  que  ses  enfans  ayant  renoncé  à  sa  succéi^ 
tien,  ainsi  qu'à  celle  de  leur  mère,  avaient  par  lA  lenoaeé  à 
tous  droits  qu'ils  pouvaient  avoir  sur  le  dit  immeuble,  qui 
était  grevé  des  dettes  et  obligations  de  la  communauté,  et 
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devait  en  être  considéré  encoie  comme  ^grevé  ;  que  panni  ces 
dettes  et  obligations,  se  trouvait  l'obligation  de  garantir  Ledac 
et  ses  ayant  cause  tel  que  sus  expliqué  ;  qu'en  conséquence 
le  dit  immeuble,  ne  pouvait  être  distrait  de  la  dite  commu- 
nauté,^ et  Pameublissement  n'en  pouvait  être  mis  de  côté  au 
détriment  du  dit  Fisher  et  du  Défendeur. 

Par  une  huitième  exception,  Fisher  plaidait  que  le  trans- 
port fiedt  à  la  Demanderesse,, était  une  cession  de  droits  liti- 
gieux, faite  sans  aucune  valeur  ou  considération,  et  sur  la- 
quelle la  Demanderesse  ne  devait  rien  obtenir  du  Défendeur* 
A  la  première  de  ces  exceptions,  la  Demanderesse  répondit 
que  l'immeuble  en  question  n'avait  pas  été  ameubli  par  le 
susdit  contrat  de  mariage  ;  que  les  futurs  n'avaient  jamais  eu 
cette  intention,  nonobstant  la  clause  troisième  invoquée  par 
l'Intervenant,  mais  avaient  entendu  se  soumettre  au  régime  de 
laconmiunauté  légale  telle  qu'établie  parla  coutume  de  Paris, 
vu  qu'il  est  stipulé  dems  ce  contrat  :  lo.  Communauté  suivant 
la  coutume  ;  2o.  Séparation  des  dettes,  douaire  prefix  ou 
coutumier  au  choix  de  la  future  épouse  ;  So.  Un  préciput  ; 
4o.  Reprise  par  la  future  de  son  apport  au  cas  de  renonciation  ; 
5o.  Le  remploi  des  propres  des  conjoints  aliénés  pendant  le 
marage.  Que  l'intention  des  parties  avait  été  d'ameublir 
que  les  conquets  et  les  fruits  de  leurs  propres,  et  que 
leurs  propres  n'entreraient  dans  la  communauté  que  pour 
les  fruits  seulement.  ^ 

A  la  seconde  exception,  la  Demanderesse  répondit,  que 
longtemps  avant  son  décès,  Amable  Martineau,  s'était  dé- 
nanti et  dépossédé  de  l'immeuble  quUl  avait  eu  en  contr'é- 
change  de  celui  sur  lequel  le  douaire  était  maintenant  ré- 
clamé. 

La  réponse  aux  autres  exceptions  était  générale. 

Vakfelsov,  Juge  : — L'action  est  réelle  aux  fins  d'obtenir 
un  douaire  coutumier  dû  aux  enfans  d' Amable  Martineau, 
dont  la  Demanderesse  est  cessionnaire. 

La  présente  demande  procède  d'une  stipulation  entre  ce 
nommé  Amable  Martineau,  et  Ursule  Lemieux,  contenue  en 
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ienr  contrat  de  mariage  endate  du  1er  février  1801,  devant 
Delisle,  et  confrère,  notaires,  dans  lequel  on  trouve  entr'au- 
ties  conventions  ordinaires  sur  tel  contrat^  les  suivantes, 
«avoir  : 

1^  Communauté  de  biens  suivant  la  coutume  de  Paris. 
8^  Douaire  coutomier,  ou  douaire  prefix  de  1500  livres. 
S^  Préciput,  chambre  garnie.  * 

4^  Exclusion  des  dettes  respectives  des  futurs  ^conjoints. 
5^  Remploi  des  propres  aliénés. 

La  troisième  clause  du  contrat,  cause  de  la  difficulté  ici, 
est  énoncée  en  ces  termes  : 

^^  Se  prennent  les  dits  futurs  ^poux  avec  leurs  biens  et 

^'  droits  à  chacun  d'eux  appartenant,  et  tels  qu'ils  pourront 

'  ieiir  écheoir  ci-après,  à  quelques  titres  que  ce   soit,  les- 

'^  qnels  dits  biens  meubles  et  immeubles,  entreront  dans  la 

^*tQ  communauté.  " 

• 

.,.  ^st  à  propos  d'observer  ici  que  les  mots  usités  *'  ameu- 
^®«ment  "  et  "  propres  "  sont  omis,  et  que  cette  clause 
^^^  pas  libellée  dans  les  termes  généralement  employés  (1). 

-C,^  XDéfendeuret  l'Intervenant  soutiennent  que  cette  clause 

^^i^nt  un  ameublissement  absglu  et  qui  fait  tomber  dans  la 

.  '^^^ciTmauté  tout  ce  que  les  parties  contractantes  avaient 

^^^>    et  conséquemment  exclu  toute  demande  de  douaire 

^^^^Xnier.  Si  cette  prétention  peut  être  soutenue,  je  suis 
jj  ^  admettre  que  s'il  y  a  ameublissement,  il  n'y  a  pas 
jj  ^^11  douaire,  et  que  cette  action  doit  être  renvoyée  ;  mais 
çqL  ^"'^^  contraire,  on  doit  adopter  l'interprétation  donnée  au 
j)j^  ^*^t  par  la  Demanderesse,  et^si  les  différentes  clauses  de 
pj^  ^^  peuvent  avoir  effet  et  s'harmoniser  entr'elles,  comme  le 
^     ^^dla  Demanderesse  ;  cette  dernière  doit  avoir  gain 

^^^nse. 

^^^  ^^inr  bien  juger  des  droits  respectifs  des  parties  sous  l'opé- 
^^^de  ce  contrat,  il  nous  faut  considérer  attentivement  et 


^n 
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examiaier  toules  les  stipulations  dans  leur  ensemble,  et  par  là 
s'assurer  de  Pinlentioa  des  parties. 

Amable  Martineau,  le  futur,  était  veuf  de  Marie  Joseplite 
Leduc  sa  première  femme  ;  un  contrat  de  mariage  avait  ^té  fiedt 
entr'eux,  dans  lequel  il  avait  été  expressément  stipulé  que 
tons  leurs  biens,  y  compris- les  immeubles,  étaient  aUneuHis 
pour  mirer  en  œvtmunauté  ;  ils  étaient  alors  propriétaires 
d'héritages  dont  partie  fait  Pobjet  du  présent  procès  Par  la 
clause  d'ameublissement  ces  biens  sont  devenus,  i^irès  la 
dissolution  de  communauté,  aequeis  dans  la  personne  de  Mtu^ 
tineau  le  survivant.  Telle  étant  la  situation  des  aflhires  de 
Martineau,  lors  de  son  convoi  en  secondes  doces  avec  Ursule 
Lemieux,  il  est  facile,  dans  mon  opinion,  de  donner  une  in-, 
terprétation  rationelle,  et  un  sens  légal  aux  difiérentes  clau- 
ses qui  ne  forment  toutes  ensembles  qu'un  seul  contrat  ;  et 
voyons  si  elles  peuvent  raisonnablement  et  convenablement 
sortirleur  effet,  et  si  elles  Ip  peuvent,  l'intention  des  parties 
sera  claire,  évidente  et  hors  de  doute. 

Examinons  l'acte  clause  par  clause  et  qu'y  trouvons 
nous  ? 

Une  communauté  de  biens  suivant  la  coutume  de  Paris. 
C'est  là  le  droit  commun  dft  Bas-Canada,  et  cette  clause 
n'est  pas  susceptible  de  deux  interprétations. 

Vient  ensuite  la  clause  par  laquelle  il  est  stipulé  que  lea 
foturs  époux  ne  sercmt  point  tenus  des  dettes  antérieures  au 
mariage.  Cette  clause  est, généralement  insérée  dans  les 
contrats  de  mariage,  et  déroge  à  l'art  221  de  la  coutume. 
Les  termes  sont  trop  clair;  pour  avoir  besoin  d'interpré» 
tation. 

Suit  la  clause  Se,  cause  de  la  difficulté,  citée  plus  haut. 
Le  Défendeur  et  l'Intervenant  y  trouvent  un  ameuUissemetU 
formel.  S'il  en  est  ainsi,  avec  quels  biens  chacun  des  fu- 
turs paiera-t-il  les  dettes  par  lui  contractées  avant  le  ma^ 
riagc  ?  S'il  en  est  ainsi  que  devient  la  communauté  légale 
stipulée  dans  la  première  clause  sous  la  sanction  du  droit 
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conunnn  ?  Que  devient  le  douaire  côotimiier  stipulé  par  la 
4e  clause  qui  sait  immédiatement  ce  prétendu  luaaeubliase» 
ment  ?  A  qum  bon  la  septième  clause  où  l'on  stipule  foi^ 
mellement  la  manière  dont  les  deniers  provenant  de  l'alié- 
nation des  propres  seront  employés  ?  Si  la  totalité  des  pro- 
ipK^eiA  ameublie^  le  mari  étant  par  la  loi,*  «€tgYie»r  eimaUre 
de  la  communauté,  peut  en  disposer  comme  bon  lui  semble, 
(sans  fraude  s'entend),  et  dans  ce  cas  que  devient  cette  sep- 
tième clause  ?  .  Si  les  parties  avaient  en  vue  un  ameublisse- 
memlj  pourquoi  n'avoir  pas  employé  la  formule  suivie  et  ap- 
prouvée ?  Pourquoi  omettre  le  mot  usité,  ameublissement  9 
Pourquoi  n'y  pas  insérer  le  mot  essentiel  de  ^^  propres," 
les  biens  mêmes  sur  lesquels  était  créé  le  douaire  ?  En  ac- 
cueillant la  prétention  du  Défendeur  et  de  l'Intervenant, 
toutes  ces  conventions  agréées  entre  les  parties  se  trouvent 
abs(dument  détruites  et  mises  au  néant,  et  cela  pour  donner 
effet  à  une  prétendue  clause  d^ameubUssemeni  qui  n'a  jamais 
été  dans  l'intention  des  parties,  d'après  l'ensemble  du  con- 
trat De  l'autre  côté  en  adoptant  ^interprétation  que  la  De- 
manderesse donne  à  ce  contrat,  chacune  des  clauses  de  cet 
acte  concorde  et  s'harmonise  avec  les  autres.  Je  n'hésite 
aucunement  à  dire  que,  dans  mon  opinion,  dans  l'espèce 
présente,  il  n'y  a  pas  ameublissement  ^  ^ais  en  supposant 
qu'il  y  eût  doute  à  ce  sujet,  il  y  a  des  règles  de  droit  posi- 
tives, qui  doivent  nous  régir  dans  ce  cas,  et  qui  sont^  con- 
elusives  ;  ces  règles  veulent  que  dans  le  cas  où^une  clause  est 
obscure  et  paraît  en  contradiction  avec  une  autre  qui  l'ac- 
eompagne,  il  faut  interpréter  l'une  par  l'autre  de  manière 
à  les  laisser  subsister  toutes  deux,  et  leur  donner  effet,  et  au 
soutien  je  cite  les  autorités  qui  suivent. 

^<  Toutes  les  clauses  des  conventions  s'interprètent  les 
unes  par  les  autres,  en  donnant  à  chacune  le  sens  qui  résulte 
de  Pacte  entier.  "  (1) 


(1)  6.1^mnier,  Na  318:— Domat,  Loli  Civiles,  Ut.  1,  tit  1,  seet  2,  Des  Ocmtn- 
tku  «H  génénO,  p.  10  .—1  Bourk»,  OommuiMté,  2  parÔ»,  aeo.  1,  p.  524  ^^ 
VoaT.  DraiflMt,  AmeablinoiMBfti  f  0»  p.  626. 
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^^  Les  amenblissements  demandent  à  ètfe  clairement  ex* 
primés,  lorsque,  d'après  les  termes  du  contrat,  il  y  a  lieu  de 
douter  si  les  parties  ont  eu  intention  d'en  former  un,  l'on  pré- 
fère en  général  l'interprétation  qui  tend  à  l'écarter  "  (1). 

En  dernier  lieu  jç  vois  une  cause  récente  qu'on  trouve  dçns 
les  rapports  du  Bas-Canada  (2)  qu'on  citera  peut-être  ici  ; 
mais  elle  n'a  aucune  application  au  cas  actuel  ;  les  deux 
parties  y  admettaient  pleinement  que  le  cqntrat  contenait 
une  clause  formelle  d'ameublissement,  et  la  '  seule  question 
soulevée  par  les  parties  était  de  savoir  si  cette  clause  ex- 
cluait le  douaire  coutumier  ou  non.  La  cour  décida  dans 
l'affirmative,  et  je  concours  volontiers  dans  cette  opinion. 

Sur  le  tout,  je  suis  enclin  à  conclure  qu'il  n'y  a  pas  d'a- 
meublissement dans  le  contrat  de  mariage  sous  considé- 
ration ;  que  le  douaire  en  question  est  dtf,  et  que  la  Deman- 
deresse doit  avoir  jugement  en  sa  faveur. 

En  adoptant  cette  opinion,  je  n'ai  pas  manqué  d'examiner 
les  difiérents  moyens  de  défense  proposés  à  l'encontre  de  la 
demande,  mais  je  n'en  trouve  aucun  de  fondé  en  droit  ou 
légalement  prouvé. 

Pour  toutes  ces  raisons,  je  ne  concours  pas  dans  le  juge- 
ment qui  va  être  reidu. 

Day,  Juge  : — Ce  n'est  que  sur  une  forte  conviction  que 
je  me  suis  déterminé  à  adopter  une  opinion  contraire  à  celle 
de  mon  savant  confrère,  dont  la  longue  expérience  et  l'habi- 
tude de  ces  matières  m'auraient  autrement  entraîné  à  con- 
courir avec  lui. 

A  la  demande  en  cette  cause  pour  douaire,  le  Défendeur 
n'a  pas  plaidé,  mais  Fisher,  son  garant,  a  plaidé  ameublis- 
sement  de  l'immeuble  en  question,  par  le  contrat  de  mariage 
même  où  ce  douaire  était  stipulé,  et  conséquemment  que  ce 
douaire  ne  pouvait  être  pris  et  recouvré  sur  cet  immeuble. 


(1)  'ÎTovAxmg,  Contrat  de  Mariage  Ko.  1986,  p.  601. 

(2)  1.  Vécia,  fias-Canada,  p.  25,  Tooaaint  a  al  js,  Leblanc 
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qni  avait  été  aliéné  par  les  époux  pendi^nt  le  mariage.  La 
Demaaderesse  a  répondu  à  cette  exception  que  la 
clause  invoquée  par  Fisher  n'était  pas  une  convention 
d'ameublissement  de  propres,  et  li'avait  pas  d'autre  effet  que 
de  £ûre  tomber  les  acquets,  et  les  fruits  des  propres,  danl^]^ 
communauté.  L'honorable  juge  Yanfelson  nous  a  dit  qu'il 
fallait  mettre  de  côté  la  stipulation  du  douaire  ou  l'autre 
clause  si  c'est  un  ameublissement.  Il  est  évident  en-  effet 
que  si  la  clause  en  question  est  véritablement  un  an^eu- 
blissement  de  tous  les  biens  des  futurs  époux,  c'est  la  met- 
tre de  côté  que  d'accorder  le  douaire.  La  clause  en  question 
doit  gouverner  tout  le  contrat,  et  si  elle  est  claire 
et  positive,  elle  doit  faire  écarter  toutes  les  autres  clauses 
qui  pourraient  lui  sembler  contraires.  C'est  là  une  propo- 
sition générale  que  nous-  adoptons  ;  prenant  ensuite  cette 
.  clause,  quoiqu'inusité  dans  la  forme  de  sa  rédaction,  nous 
trouvons  qu'elle  peut  se  concilier,  en  partie  du  moins,  avec 
les  autres  stipulations  de  l'acte. 

La  première  clause  établit  qu'il  y  aura  communauté  de 
biens  suivant  la  coutume  de  Paris,  les  parties  dérogeant  à 
tontes  autres  lois  et  coutumes  c(»itraires.  Vient  ensuite  la 
clause  de  séparation  de  dettes  ;  puis  la  troisième  clause 
objet  de  la  controverse  ;  mais  avant  de  s'y  arrêter  il  esta 
propos  d'observer  que  l'effet  de  la  première  clause  était  de 
faire  tomber  dans  la  communauté  tous  les  meubles  des  parties, 
les  conquets  et  les  fruits  des  propres.  La  troisième  clause 
est  comme  suit  :  ^^  Et  se  prennent  les  dits  futurs  époux 
^  avec  leurs  biens  et  droits  à  chacun  d'eux  appartemmts,  et 
^^  tels  qu'ils  pourrcmt  leur  écheoir  ci-après,  à  quelque  titre 
^'  que  ce  soit,  lesquels  dits  biens  meubles  ou  immeubles 
^^  entreront  dans  la  dite  communauté.  " 

On  trouve  dans  cette  clause  tout  te  qui  est  requis,  et  il 
est  impossible  de  réunir  des  mots  qxd  pussent  exprimer 
aussi  bien  et  sans  ambiguïté  l'intention  des  parties.  Si  ces 
termes  lenferment  toutes  espèces  de  biens  des  futurs  époux, 
l'ameublissement  est  général  et  absolue;  et  si  on  ne  lui 
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donne  pas  cette  interpiétation  que  sigiiifiei«rt-elle  ?  elle  n'a- 
joutera rien  à  ce  qui  est  stipulé  dans  la  première  olause^ 
qui  fait  tomber  dans  la  communauté  tous  les  Mens  meuUes 
et  conquets  immeubles.  Si  on  recherche  dans  les  auteurs 
quels  sont  les  termes  qui  comportent  Pameublissemc^t,  il  ne 
peut  y  avoir  de  doute  sur  la  clause  dont-il  s^git.  (t)  Sur- 
Tant  Ouyot,  il  suffit  de  stipuler  que  les  futurs  coiqoints  se^ 
rent  eomffmns  dans  tam  leurs  biens  poor  en  opérer  l'ameublis- 
seqient.    (2). 

Je  n'ai  donc  aucun  doute  que  dans  l'interprétation  juste 
des  termes  dont  on  s'est  servi  ici,  il  est  impossible  de  n'y  paa 
trouver  un  ameublissement.  La  clause  est  fcnroelle  et  doit 
dominer  toutes  les  autres  conventions,  même  celle  du  douaire 
que  la  femme  prendra  où  elle  pourra  le  trouver.  Elks  a 
d'ailleurs  l'option,  et  peut  prendre  le  prefix  si  elle*  ne  peut 
avoir  le  coutumier.  La  clause  en  question  est  dans  les 
termes  ordinaires  pour  les  cas  d'ameublissemeUt  dont  l'effet 
est  de  faire  disparaître  le  douaire  coutumier.  Comme  les 
stipulations  doivent  être  restreintes  aux  cas  prévus  par  les 
parties,  dans  le  cas  présent  la  question  à  décider  est  de 
savoir  si,  après  renonciation  et  rétablissement  des  propres,  la 
femme  peut  avoir  le  douaire  coutumier.  (S). 

Ici  la  femme  a  droit  en  renonçant  de  reprendre  son  apport 
avec  aussi  son  douaire,  cette  convention  ne  fiEÛt  que  confir- 
mer l'ameublissement  et  l'aide.  Quant  à  la  clause  du  rem- 
ploi des  propres,  quoique  par  l'ameublissement  le  mari 
puisse  aliéner,  les  deux  clauses  néamoins  peuvent  se  con- 
'  cilier,  quoique  la  clause  de  remploi  soit  rédigée  dans  des  ter^ 
mes  quelque  peu  extraordinaires.  (4)  Pothier  établit  que  la 
clause  de  reprise  et  celle  d'ameubiissement  doivent  se  conr 
cilier.  Quant  à  la  clause  de  séparation  de  dettes,  son  effet 
est  de  faire  supporter  par  le  conjoint,  sur  sa  part  de  la  com- 


(1)  Pothier,  Commniutiité,  No.  303. 

(2)  Rep.  Amonblittemeiit:— Noay.  Deniflut  :— ReanasoD,  oh.  6|M0t  L  Coniiui- 

Mité. 

(3)  Pothier,  Douaire,  Ko.  2a 

(4)  Pothier,  CoiniiiiiiuHit6.  Sfo.  4ia 


. 
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numanté,  le  paiement  de  ses  dettes  payées  pendant  la  com- 
munauté, ce  qoi  n  W  pas  inconsistant  avec  la  stipulation 
d^ameublissement.  Vide  Pothier,  Communauté,  No.  S61.  Je 
poonais  également  faire  voir  que  tout  ce  qui  est  requis  par 
le  passage  de  Troplong,  cité  par  Phonorable  juge  Vanfelson^ 
se  rencontie  ici.  La  majorité  de  la  cour  croit  donc  que  la 
clause  en  question  est  un  véritable  ^uneublissement,  et  que 
l'action  de^la  Demanderesse  doit  en  conséquence  être  dé- 
boutée. 

C.  MoNUEUBT,  Juge  : — Il  ne  s'agit  point  ici  de  savoir  si 
toutes  les  clauses  du  contrat  peuvent  se  concilier,  quoique 
sur  ce  point  je  concoure  pleinement  dans  les  observations  si 
claires  du  savant  Président  de  la  cour,  nonobstant  tout  le 
respect  que  j'ai  pSur  les  lumières  et  i'expérienee  de  l'hono- 
rable juge  Vanfelson.  La  seule  question  à  juger  est  celle-ci  : 
de  deux  stipulations  et  clauses  d'un  contrat  qui  semblent  op- 
posées et  inconciliables,  laquelle  doit  être  mise  de  côté  ?  En 
stipulant  ainsi  que  les  parties  l'ont  fait  en  cette  cause,  elles 
sont  censées  avoir  connu  la  loi,  et  s'être  soumises  aux  con- 
séquences de  telles  conventions.  Par  la  troisième  clause  du 
contrat  sous  considération  elles  ont  stipulé  que  tous  leurs 
biens  entreraient  en  communauté.  Je  ne  puis  rien  voir  de 
plus  emphatiques  que  les  termes  dont  on  s'est  servi  ;  ils  sont 
génériques  et  ofirent  ainsi  moins  de  difficulté  que  lorsqu'il  y  a 
enumeration.  Rien  n'est  excepté,  tous  les  biens  meubles  et 
immeubles  à  quelque  titre  qu'il  soipnt  venus  aux  conjoints 
tombent  dans  la  commimauté,  telle  a  été  la  convention  et 
l'intention  manifeste  des  conjoints.  II  y  a  donc  eu  améu- 
blissement,  et  le  douaire  coutumier  ne  peut  conséquemment 
avoir  lieu  sur  les  biens  ainsi  ameublis. 

JuGKMKNT  : — ^^  Ccmsidering  that  by  the  contract  of  mamage 
bel^v^een  the  late  Amable  Martineau  and  Ursule  Lemieux,  in 
the  declaration  of  the  Plaintiff,  and  also  in  the  exception  of 
the  Intervening  party  in  this  cause  pleaded,  mentioned,  the 
said  Amable  Martineau  and  Ursule  Lemieux  did  stipulate 
and  agree  that  acomsmnity  of  property,  communauté  de  biensy 
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should  be  and  subsist  between  them  acooiding  to  the  Custom 
of  Paris,  and  did  by  a  clause.  (Pameublissemeniy  in  the  said 
contract  contained,  stipulate  and  agree  that  the  moveable  and 
immoveable  property  and  rights  to  them  belonging,  or  which 
might  afterwards  come  to  them  by  any  title  whatever, 
should  enter  into  and  make  part  of  the  said  community 
of  property,  by  virtue  o^  which  said  stipulations  the  lot  of 
land  and  premises,  in  the  said  declaration  described,  and 
one  moiety  whereof  the  Plaintiffs  seek  to  recover,  was,  by  fic- 
tion of  law,  made  moveable,  ameublie^  and  entered  into  the 
said  community  of  property,  and  that  by  reason  thereof,  and 
by  law,  the  same  was  not,  nor  is  affected  qr  holden,  or  in  any 
manner  liable,  as  or  for  the  customary  dower  of  the  said  late 
Ursule  Lemieux,  and  the  Plaintiffs  ought  #iot  to  recover  or 
have  the  moiety  of  the  said  lot  of  land  and  premises,  or  any- 
other  portion  thereof,  for  the  reasons  by  them  in  their  said 
declaration  alleged  ;  maintaining*  the  said  Intervention  and 
the  exception  by  him  in  this  cause  pleaded,  doth  dismiss  the 
action  of  the  Plaintiffs,  with  cost  to  the  Intervening  party,  as 
well  of  the  said  Intervention  as  of  the  contestation  of  the 
said  action.    (The  Hon.  Mr.  Justice  Vanfelson  dissenting) 

MoREAU,  Leblanc  et  Cassiut,  pour  la  Demanderesse. 

Cross  et  Coffin,  pour  l'Intervenant. 

SUPERIOR  COURT.— QUEBEC- 
Before  Bowen,  Chief-Justice,  and  Meredith,  Justice. 

Hayes,.../. Plmniiff^ 


No.  696. 


KSLLT,  • 


VS. 


Held  :~Thftt  an  sAdayit  for  a  writ  of 
Mine  orrdl  in  which  it  la  stated  ««That  de- 
ponent  is  credibly  informed,  hath  everr 
reason  to  belioTe,  and  doth  Terily  la  his 
conscience  belieye,  Ac,"  Is  sufficient^  beinj 
according  to  the  form  laid  down  in  the 
42eo.4,  Ch.27. 


n 


Defendant. 


Jugé  ! — Qn'nn  aAdavit  ponrsaisie  airtt 
uduks  leonel  11  est  allégne  "  Qne  le  dépo- 
sant est  mfbrmé  d'one  manière  croyable, 
à  tonte  raison  de  croire,  et  croit  màmnat 
en  sa  conscience,  etc."  estsnfflsant,  étant 
suivant  la  forme  prescrite  par  la  9m  Gtoo. 
IV,  Cap.  27. 


Judgment  rendered  1st  day  of  September,  1855. 
This  case  was  submitted  to  the  Court  upon  a  motion  by. 


^ 
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^  Defendant  to  quash  the  writ  of  saisie  arréi  issued  in  the 
^use,  upon  the  ground  : — 

That  all  that  was  prayed  for  by  the  affidavit  upon  which  the 
^^e  arret  m  the  cause  issued,  was  a  writ  of  saisie  a/rrity 
whereas  the  writ  issued  was  a  writ  of  saisie  arrêt  en 
*ï^  tierce. 

"That  the  writ  which  had  issued  in  the  cause  was  not  the 
^t  prayed  for. 

JuaisMEKT  : — ^The  Court,  &c.,  considering  that  the  rea- 

^^w  set  forth  by  the  said  Defendant  in  the  motion  to  quash 

^®  Airrit  of  saisie  arret  in  this  cause  issued,  are  insufficient  to 

*^^   ^3ide  the  said  saisie  arrêta  the  Court  overrules  the  said 

^otxcnx  with  c#sts  against  the  Defendant 

^^o««,  Sol.-General,  forPlaintiff. 
*^-^iaAULT  and  Lavglo»,  for  Defendant. 


SUPERIOR   COURT. —QUEBEC. 

Before  Stuart,  Assistant  Judge. 

v^  (    Sauvj&tte, Plaintiffs 

^     ^^040.    ]  vs. 

(    Scott,...«. Defendant. 

^'^^^^ZaS^  ^^^'^'^  BO    BQver  ooia  of  tliei    Jogé  :— Qa'aiieim  ug«iit  monnoytf  def 
i*>^^!^^tote8of  AmerioA,lslegftl  onrreot  Btats-Ums  d'Amérique,  n'a  ooiixb  légal 
"^^  in  the  Pnrinoe  of  Canada.  |dan8  la  ProTlnoe  da  Canada. 

Judgment  rendered  the  7th  September  1855. 

Q^  ^^^lie  Defendant,  who  was  detained  in  gaol  at  the  instance 

Iç^^^lie  Plaintiff,  presented' a  petition  to  be  released  from  cus- 

^^^^,  upon  the  ground  that  the  Plaintiff  had  failed  to  tender 

^T^l^^  the  sum  of  five  shillings,  currency,  as  and  for  his  alimen- 

r^J^^  allowance  for  the  then  current  week,  as  he  was  bound 

^o,  but  that  on  the  contrary  he  had  merely  tendered,  or 

^^Xised  to  be  tendered  to  him,  for  the  purpose  aforesaid,  two  sil- 

^'ï  coins,  purporting  to  be  of  the  value  of  hiUf  a  dollar  each, 

Sa 
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bf  the  Minagd  of  the  tJkited  Stales  of  AbieMca.  Hie  peti- 
tion set  forth  that  the  said  tender  ^às  illegal  axid  ixtvalid, 
and  could  not  be  considered  to  be  the  tender  of  five  shillings, 
ordered  by  the  Conrt  to  be  paid,  nor  equivalent  thereto, 
inasmuch  as  no  silver  coin  whatever  of  the  United  States  oi 
America,  was  legal  current  money  in  this  Province  ;  that  the 
Provincial  Statute  16  Vic.  Ch.  158,  enacted  that  no  silver  coin, 
except  of  the  coinage  of  the  United  Kingdom,  should  be  le- 
gal current  coin  in  this  Province  ;  and  prayed  that  he,  the 
Petitioner,  should  therefore  be  discharged  from  (Custody. 

SiiTABT,  Assistant  Judge  : — Upon  grantingtheprayer  of  the 
petition  and  ordering  the  Petitioner  to  be  discharged  from  gaol, 
remarked  ;  that  from  the  number  of  acts  which  had  been 
passed  by  the  legislature  regulating  the  coin  of  this  Pro- 
vince, theie  could  be  no  doubt  that  in  the  abt  above  referred 
to,  the  legislature  had  intentionally  omitted  to  give  legal  ef- 
fect to  silver  coin  of  the  coinage  of.  the  United  States  of 
America  ;  and  that  the  tender  made  to  the  Petitioner  in 
this  case,  must  therefore  be  considered  illegal  and  invalid  ; 
and  that  the  Petitioner  was  consequently  entitled  to  his  dis- 
charge. 

The  Petitioner  was  accordingly  dischaiged  from  custody. 

PoPKf  for  Petioner. 

LsuftvBE  and  Anosm,  for  Plaintiff. 


N 
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SUPERIOR  COURT.— MONTREAL. 


Befine  Day,   Sboth  and  VAirrsLsoir,  Justices. 
No.  123. 


MAR9HAI.L, I^laintiffj 

Thjb  GRAim  Truvk  :(Iailwàt  Comp^kx  of 


Canada, %  Défendants. 


Held  :--That  the  provisioiif  of  the  8th  I  Joffé  :— Que  lee  diepodtioiii  de  la  8m« 
Tiet  Ch.  36,  See.  49  ;  and  I4th  and  Viot  Oh.  »,  Seo-^etlee  Urae  et  Km» 
ISth  Viet,  Ch.51,  Seo.  20,  ae  tothe  ms.|Viot  Ch.51,  See  2D,  quant  4  l'ioftltatlD^ 
titatkn  of  aetiong  against  Railway  CkMn-ld'actioiif  contre  lea  (X>mbagniM  de  Cho- 
paniee,  and  othen,  «rithin  the  period  of  eis  nuna  de  Fer,  et  antree,  dana  Teapaee*  da 
iftonths,  do  not  apply  to  aotiene  for  da-  six  mois,  ne  e'appliqàeiit  pee  aux  aetlone 
aagee  arising  from  neglaet  and  careless-  poor  dommi^es  resnltsnle  da  la  n^U- 
aeas  of  the  Company's  serrants  in  the  or-|gence  on  manque  de  préo^otion  des  em- 
diaary  management  of  tha  Railroad.         fployés  da  la  Compagaia. 


Judgment  rendered  the  23nd  May  1855. 

This  action  was  instituted  on  the  24th  June  1854,  to  re- 
cover damages  .for  injuries  alleged  to  have  been  sustained, 
on  the  11th  October  1853,  by  the  Plaintiff  having  been  run 
over,  and  his  arm  broken,  by  a  locomotive  engine  in  charge 
of  the  Defendant's  servants,  the  accident  being  the  result  of 
their  negligence. 

The  first  exception  pleaded  by  the  Defendants,  set  up  that 
the  alleged  injury  took  place  at  WaterviUe,  in  the  Township 
of  Compton,  in  the  district  of  St.  Francis,  pn  a  portion  of 
the  road  built  by  the  St.  Lawrence  and  Atlantic  ][(ailroad 
Company,  and  that  by  various  Statutes  and  agreements  re- 
ferred to  in  the  exceptions,  the  Defendants  were  vested  with 
all  the  powers  and  privileges  of  the  St.  Lawrence  9pd  At- 
lantic Railroad  Company,  under  their  Act  pf  Ipcçnporation 
8th  Vict.  Gh.  25,  and  of  other  Companies^  united  and  ccmsoli- 
dated,  with  the  Grand  Trunk  Railway  Company  of.  Canada. 
That  by  these  Statt^tea  .the  action  of  t^e  Plaintiff  was  pi^s» 
cribed,  more  than  six  months  having  elapsed  between  ,tbe 
date  of  the  .alleged  injuiy,  %nd  the  institution  ;  of  .thefictjon. 
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The  Plaintiff  to  this  exception  filed  an  answer  in  law  in 
the  nature  of  a  demurrer,  on  which  the  parties  were  heaid. 

Day,  Justice:  In  rendering  judgment,  referred  to  the  49th 
section  of  the^act  8th  Vict.  Ch.  25,  and  also  to  "  The  Rail- 
way Clauses  Consolidation  Act''  14th  and  15th  Vict.  Cb. 
51,  Sec.  20,  quoted  below,  and  stated  that  in  the  opinion  of 
the  Court,  tlie  sections  referred  to  did  not  apply  to  cases, 
like  the  present,  of  negligence  and  carelessness  in  the  or- 
dinary management  of  the  Railroad,  but  were  intended  ra- 
ther to  protect  the  Company  by  giving  them  recourse  against 
contractors  and  others,  ^ilty  of  voies  de  faits  inihe  con- 
struction of  the  road,  or  in  carrying  out  the  provisions  of  the 
acts  confetring  special  powers  on  the  Company,  by  limiting 
the  time  within  which  actions  must  be  brought  against  the 
Company,  and  thereby  giving  the  Company  an  opportunity 
of  being  reimbursed. 

Judgment  :  ^^  The  Court  having  heard  the  parties  by  their 
*^  Counsel  upon  the  law  issue,  raised  by  the  answer  en  droit^ 
^^  in  the  nature  of  a  demurrer,  of  the  Plaintiff,  to  the  peremp- 
^^'  \jorf  exception,  in  the  cause  firstly  pleaded  by  the  said  De- 
*^  fendants,  having  examined  the  declaration  of  the  Plaintiff 
^'  in  this  cause  filed,  and  the  said  exception  and  answer 
^^  thereto,  and  deliberated,  doth  maintain  the  said  peremp- 
^  tory  exception,  and  doth  dismiss  the  said  answer  endroit  or 
^^  demurrer  with  costs. 

Mack,  for  Plaintiff. 

Cartier  and  Berthslot,  for  Defendant. 

Here  follow  the  two  clauses  above  referred  to  : 
^^  And  be  it  enacted  that  if  any  action  or  suit  shall  be 
^  brought  or  commenced  against  any  person  or  persons  for 
^^  any  thing  done  or  to  be  done  in  pursuance  of  this  Act,  or 
**  in  the  execution  of  the  powers  and  authorities,  or  the  or- 
**^  ders  and  directions  hereinbefore  given  or  granted,  eveiy 
**  such  action  or  suit  shall  be  brought  or  commenced  within 
<«  six  calendar  months  next  after  the  fact  committed  ;  or  in 


841 

^  case  there  shall  be  a  continuation  of  damage,  then  within 
"  six  calendar  months  next  after  the  doing  or  committing 
^'  sach  damage  shall  cease,  and  not  afterwards  ;  and  the  de- 
"  fendant  or  defendants  in  such  action  or  suit  shall  and  may 
'^  plead  the  general  issue,  and  give  this  act  and  the  special 
^  matter  in  evidence  at  any  trial  to  be  held  thereupon,  and 
*^  that  the  same  was  done  in  pursuance,  and  by  the  authority 
'^  of  this  act,  and  if  it  shall  appear  to  have  been  so  done,  or 
*^  if  any  action  or  suit  shall  be  brought  after  the  time  so  li- 
'^  mited  for  bringing  the  same,  or  if  the  plaintiff  or  plaintiffs 
^^  shall  be  non-suited,  or  discontinue  his,  her  or  their  action  or 
*^  suit,  after  the  defendant  or  defendants  shall  have  appeared, 
^'  or  if  judgment  shall  be  given  against  the  plaintiff  or  plain- 
^^  tiffs,  the  defendant  or  defendants  shall  have  fiill  costs,  and 
^'  shall  have  such  remedy  for  the  same  as  any  defendant  or 
'  defendants  hath  or  have  for  costs  of  suit  in  other  cases  by 
'Waw.'» 

^*  And  be  it  enacted  :  That,  firstly,  all  suits  for  indemnity 

^^  any  damage  or  injury  sustained  by  reason  of  the  Rail- 

^   ^^ay,  shall  be  instituted  within  six  calendar  months  next 

^^  *^t^r  the  tiipe  of  such  supposed  damage  sustained,  or  if 

^  ^b^ïe  shall  be  continuation  of  damage,  then  within  six 

j^  ^^^-lendar  months  next  after  the  doing  or  committing  such 

f^  ^^^^nage  shall  cease,  and  not  afterwards  ;  and  the  defen- 

(,  ^^^^its  m£^y  plead  the  general  issue,  and  give  this  act,  and 

((      ^^  special  act,  and  the  special  matter,  in  evidence  at  any 

u  ^^^^  to  be  had  thereupon,  and  may  prove  that  the  same 

(4   ^^^^w  done  in  pursuance  of*  and  by  authority  of,  this  act  and 

*^«  special  act."  (1)       • 


^^> 


8tli  VIot.  «L  26,  fM.  49  :-14th  and  16th  Vlot  Cb.  51,  Me.  so. 
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^  StrPERIOR  COtïKT.— QUEBEC. 
Before  Stuart,   Gauthier  and  Taschereau,  Assistant 

Judges. 

(    Èaston,.*...* «.    Plaintiff. 

No.  2234.  }  vs. 

(   ÉEi^soie, Defendant. 

'I  ta/arme,  in  a  case  whers  « 


Ml  .exception  ^  I 

fvlb  btfe  IM&  niAdfl  «baolute  itoyivg  i 
haUha^ 


kTooédura 


nropeediiun nntillho  Plaintiff  ihaU  ha 
9^in  Moiucifcy  tor  6Mto,  fhePtkintifr 
AOt  «ntitlwl  toi  a  heariiu|  upon  Hit  mérite  permia 
oTinob  oXOBpUdn,  Ol^iliMU  hàV»  pal  ' 


Jd|é  :— Qiw  dam  Jw  eat  da  I'tnCmv 

d'une  exeM>Kon  à  laforvie,  dans  one  oaiaa 

all|oà  U  a  été  ordoBiié  ««a  flOHMoekm  da  jird» 

ine  le  Demandeor 


in  ear 


>  josqu'à  ce  qne  le  Démandeor  ail 

oattloii  Mlir  Mi-fraiB,  Û  at  ■èrapfll^ 

__j  à  tal  Damandeor  d'etre  entant 

lee  méHtea  de  Vexeepéiôn  à  là  Jùrim^ 

Tant  qna  la  eautionneiaant  ardooné  ait 

éUibUnd. 

Judgment  ifendered  the  4th  Ootobeif  1865. 

This  case  Was  heard  upon  a  motion  by  the  Plaintiff  for  a 
bearing  upon  the  merits  of  the  exception  à  la  forme  in  the 
cause  filed  by  the  Defendant 

Thé  rïaintiff's  a'ctioA  was  returned  into  Court  on  the  1st 
dfày  of  Se^^ember  1855  ;  the  Defendant  regularly  appeared, 
a:nd  6ti  the  soame  day,  dre  3rd  of  September,  the  Plaintiilr 
having  allegedf  in  his  declaration  that  he  waé  a  resident  of 
Upper  Canada,  he,  the  Defendant,  obtained  a  rule  staying 
àU  proceedings  bi  the  cause  till  the  JÉ^làintiff  should  have  put 
in  security  for  costs.  This  rtil6  wasr  made  absolute  on  aie 
5tb,  and  6tt  the  same  day  the  defendant  filed  an  exception 
à  là  formé  to  the  PlaintiiTs  action,  the  f^laintiff  thereupcm 
iaoved  for  à  hearing  upoh  thé  merits  6f  the  exception  à  ta 
formcj  Without  an  answer  ;  axid  upon  thid  motion  the  pie- 
sent  jugdment  was  pronounced. 

The  Defendant  objected  to  the  reception  of  the  motion 
upon  the  ground  that  it  could  not  be  entertained,  inasmuch 
as  the  Plaintiff  had  not  put  in  security  for  costs,  in  com- 
pliance with  the  rule  to  that  effect  by  him  obtained  ;  and 
that,  consequendy,  the  Plaintiff  was  not  entided  to  a  hearing 
upon  the  merits  of  the  Defendant's  exception  à  laforme^  till 
he  should  have  put  in  security  for  costs. 
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The  Plcpntif  a}l§ge4  that  the  D^fe^cbpti  ^img  filed  hia 
exception  à  ta  forme  after  the  malting  absolute  of  the  rale 
sifl^Qilg.  all  pt^eedlng».  t^l  the  Plaintiff  ahonld  have  pot  ia 
flecnrity  for  oqsts»  had  waiv^edhia  right  to  the  effect  of  the 
r^lç,^^  a^  that,  therefore,  the  Plaintiff  had  a  right  to  a  hearing 
npon  the  merits  of  thejaceptionj  according  to  the  terms  of 
hia  IIlotioI^  and  said  that  aoamse  had  lately  been  decided 
in  Montreal,  where  an  exception  à  la  forme  had  been  held  to 
be  TC^folaiJy  filed  after  the  putting  in  of  security,  althpogbt 
the  period  of  four  d^ys,  firom  the  date  of  the  retum^  ha4  ^Xr 
pired. 

The  Defendant^  counsel  maintaii^ed  tha;t  according  to  the. 
tems  of  the  16  Vic.  Cap.  194,  Sec.  SI,  all  excepticms  an4 
pi^elinuoary  plea»  must  be  filed  within  fburdays,  bora  the 
day  of  the  içtum  of  the  writ^  or  of  thç  filing  of  the  pleading 
to  which  suck  pijeliminaxy  excçpt^on  or  ple^  was  opposed  ; 
and  cited  the  case  of  Macfarlane  vs.  lyorral,^  4  Lower  Ç^r 
Bada  Reporte,  p.  ST,  in  support  of  his.  ai^gument    Ho  fui^ 
ther  a^fgned^  th^t  the  dçcisioA  which  the  Plaintiff  invoked  in 
mpport  of  •  his  i^aotionn  va»  not  at  all  analagons  to  the  pre- 
set ease,  as  that  decision  merely  went  to  shew  that  an  ex* 
ecflion  à  laformfi^  filed  after  the  time  prescribed  by  the 
aboire  act,  would  be  comudeied  regular,  the  rule  for  security 
for  ?o6ts  being  held  suspensive  of  proceedings,  yet  that  it 
did  *tot  go  to  e|(t9,bUsh  ^hat  an  except^* à  laforme^  filed 
withic  the  time  prescribed  by  law,  would  be  held  to  be  irre- 
g^b^  ^ed,  i^  otheiç  ^pids,  that  thet  Stçfeodant  having 
0oi^piUf  )  ^riththe  precds^  terioa  of  the  la^j^r,  ^honlQ  theiefoift 
1^  l^Id  ^  hfl¥^  perfeq^  his  irigbt  to  ç^oxMrity  ii»r  costs.  Thai 
QQt  liaviai  violated  the  law  he  mpst  therelbre  he  punished  ; 
^  de^im  yf^  therefore  notât  all  in  point,  apd  had^orefi^ 
lefl^a  to  tlie  >fesent  oase  vrhateyer  ;  and  Vb^  Plaintiff's  mor 
<lfl«i  mi)st»  Aurefore,  be.  disçhaiged  with  costa- 

The  inotiob  wa9  accordingly  discharged  with  oosts  agaiiuit 
the  Plaintiff. 

.  PiiifT(.4N0  fud  P«]fTLA2fn,  for  Plaiotiff. 
PoPK,  forDetodant 
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BANC  DE  LA  REINE  )  distRICT  DE  MONTREAL. 

JMS  APPSL.  ) 

Présents  Sir  L.  H.  La  Fontaine,  Baronnet,  Jnge-en-Chei^ 
Atlwin,  Dut  al  et  Caron,  Jnges. 

C    Beaudet, / Appelauij 

]  et 

(   DoRioN, :•..•• Intimé. 


Jugé  :—\<k  Qm  dans  le  BM-Caoftda,  la 
tntell*  estdatirt,  et  conférée  par  le  Juge,  et 
non  par  l'aiia  de  parante,  qai  n'est  qu'on 
mode  d'enqnète  pour  aider  le  juge  dans 
l'exeroioe  ae  cette  attribution. 

2o.  Qu'une  tutelle  n'est  pas  nulle 
plein  droit  à  raison  de  ce  qu'un  dee  ayeux 
dee  mineurs  n'a  pas  été  appelé  à  l'asf 
blée  dee  parents,  et  qu'elle  ne  clolt  pas 
mise  de  côté,  n  l'intérdt  ^es  mineurs  n'eet 
pas  aflboté  par  suite  de  cette  omissioB. 

3o.  Que  U  tuteUe  doit  être  déférée  par 
le  juge  du  deraierdomicile  du  père  décédé, 
lequel  domicile  reste  celui  des  mineurs. 

4o.  Que,  dans  l'espèce,    le  père  aT 
eonsenré  son  domioUe  dans  le  district  de 
Montréal,  quoiqu'il  eût  résidé  en  dernier 
Ueu  dans  un  autre  district»  et  fût  décédé 
l'étranger. 

5o.  Que,  dans  le  cas  de  deux  tutelles 
deux  jurisdictions  diiférentes,  le  tribunal, 
appelé  à  prononcer  sur  celle  qui  a  eu  lien 
dans  sa  Jurisdiction,  peut  et  doit  égale- 
ment prononcer  sur  la  ralidité  de  l'autre, 
si  elle  est  mise  en  question. 


Held  :— lo.  That  in  Lower  Canada,  Hm 
et^tutonhip  iBdaiivê  and  eonfened  hj  tbe 
Judge,  and  not  by  the  advice  of  the  rela- 
tions, which  is  only  a  mode  of  inquiry  to 
aid  the  Judge  in  the  exercise  of  tnis  ai- 


de tribute. 

2o.  That  a  tutdU  is  not  defaeio  null,  by 

reason  of  one  of  the  grand  fathers   not 

être  having  been  called  tothe  meeting  of  the 

relations,  and  that  the  said  hUette  ought  not 

to  be  set  aside,  if  the  interests  of  the  miao» 

rbe  not  affisoted  by  such  on^ssiott. 

So.  That  the  fii/etfe  must  be  confemd  by 

the  judge  of  the  last   dpmicU  of  the  de- 

avait  ceased  &ther,  which  domicO  continues  thai 

of  the  minors. 

4o.  That,  in  the  present  instance,  the  fa- 

either  had  contained  his  domidl  in  the  dit* 

triot  of  Montreal,  although  he  had  latter^ 

enjresided  in  another,  and  died  abroad. 

5o.  That  in  the  event  of  two  iuUUu 
being  conferred  in  two  distinct  jurisdiction^ 
the  Court  called  to  abjudicate  upon  tie 
one  conferred  in  iii  jurisdiction,  may  aid 


Is  bound  equallv  toproDonnce  upon  the  vali- 
dity of  the  other,  if  the  same  is  bro^ 
into  question. 


Jugement  rendu  le  12  Mars  1855. 


Le  jugement  dont  est  aj^l  fut  rendu  par  la  Cour  Supé- 
rieure à  Montréal,  le  SO  décembre  1853,  sur  une  requête 
présentée  par  PIntimé,  ^exposant,  que  sur  avis  d^  parents 
donné  le  19  janvier  1852,  et  homologué  par  le^tige  le  26 
mars  1852,  dans  le  district  des  Trois  Rivières,  à  avait  été 
nommé  tuteur  (comme  il  devait  Pétre  étant  Payitd  paternel) 
des  enfants  mineurs  issus  du  mariage  de  WUiam  Oscar 
Duim,  et  Mathilde  Marie  Anne  Beaudet  ;  q^  néanmoins 
PAppelant  aurait  pris  l'administration  en  verti  d'un  avis  de 
parents  pris  le  24  janvier  1852,  et  homologué  le  27  janvier 
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1852y  le  nommant  tuteur,  cette  nomination  ayant  été  obte- 
nue, sous  de  fausses  représentations,  sans  y  avoir  appelé  l'In- 
timé, et  ce  dans  une  jurisdiction  qui  n'était  pas  celle  du  do- 
micile des  mineurs.  Il  concluait  à  ce  que  la  nomination  de 
l'Appelant  fût  déclarée  irrégulière  et  illégale,  un  tuteur 
ayant  été  précédemment  nommé,  et  une  tutelle  valable 
et  suffisante  existant  avant  et  lors  de  la  nomination 
du  dit  Appelant,  et  que  cette  dite  dernière  nomination  futan- 
mdlée  et  mise  de  côté.  (1) 

L'Appelant  répondit  à  cette  Requête,  que  le  mariage  entre 
le  dit  feu  Dunn,  et  la  dite  Mathilde  Beaudet,  fiit  célébré  par 
un  ministre  de  l'Eglise  Catholique  Romaine,  et  fut  précédé 
d'un  engagement  par  écrit,  sur  le  registre  de  la  paroisse  St. 
Ignace  du  Coteau  du  Lac,  de  la  part  du  dit  feu  Dunn,  de 
laisser  aux  enfants  qui  naîtraient  du  dit  mariage  toute  li- 
berté de  suivre  Ta  religion  Catholique,  apostolique  et  Ro- 
maine ;  sans  lequel  engagement,  le  dit  mariage  n'eût  pas 
été  contracté  ;  que  plusieurs  enfants  étaient  nés  de  ce  ma- 
riage ;  que  le  21  octobre  1851,  la  dite  Mathilde  Beaudet 
étant  morte,  le  dit  W.  O.  Dunn  fat  nommé  tuteur  et  l'Ap- 
pelant subrogé  tuteur,  et  ce  dans  le  district  de  Montréal  où 
était  alors  le  domicile  du  dit  W.  O.  Dunn  ;  domicile  qui 
n'avait  pas  été  changé  depuis,  nonobstant  que  le  dit  W.  0. 
Dunn,  en  était  absent  pour  raison  de  santé,  étant  allé 
passer  quelques  temps  chez  l'Intimé,  dans  le  district  des 
Trois  Rivières,  et  ensuite  aux  Isles  de  laBermude,oùilétait 
mort  ;  qu^après  son  décès,  l'Appelant,  en  sa  qualité  de  su- 
brogé tuteur  aurait  fait  convoquer,  dans  la  paroisse  du  Co- 
teau du  Lac,  où  avait  toujours  résidé  le  dit  W.  0.  Dunn, 
une  assemblée  de  parents  pour  procéder  à  une  tutelle  nou- 
velle ;  que  sur  l'avis  des  parents  ainsi  assemblés  le  24  jan- 
vier 1852,  l'Appelant  avait  été  nommé  tuteur,  et  cet  avis 
homolc^^é  le  27  du  même  mois  ;  l'Appelant  alléguait  qu'il 


(1)  AnbniUB  éM»  pur  l'intimé  :— 14  et  16  Vie.  oh.  68  :— H«dé,  TateUra  et  Minori- 
téi,  pp.  16,  98.  438  :— 2.  ToalUer  No.  1123  :— 41  0«o.  3,  oh.  2  :— Troplong.  Pririlégat, 
No.  £»:— FhUBmon,  Law  of  DomioU,  oh.  7  .*— 2.  Toullior,  No.  1119  :— MtrtiB» 
B«p«i  Tbo.  Tutelle. 
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avait  dioit  d'etre  ainsi  nommé  tateaty  étant  le  pins  prodie^ 
paient  résidant  dans  la  jurisdiction  où  les  mineui?.  avaient 
leiur  domicile  et  leurs  bieo^,  et  comme  professant  la  m^TW 
religion  que  les  dits  minemrs,  et  étant  plus  en.  état  de  tenjc 
enseigner  cette  religion  que  l'Intimé,  et  sa  (amijle^  qui  pip^ 
fessaient  une  religion  différente.  U  alléguait  encore  qu'il 
était  plus  dans  l'intérêt  des  mineuzaque  lui,  l'Appelant^  fujL 
nommé  leur  tuteur  ;  que  la  nomination  de  l'Intimé  fisate  smr 
avis  de  parents  le  19  avril,  n'avait  aucune  valeur,,  c^t  que  ç^ 
avis  de  parents  n'avait  été  homologué  que  postérieurement 
à  celle  de  PAppelant,  et  qu'elle  était  d.'ailleura  illégale,^ 
ayant  eu  lieu  dans  une  jurisdiction  antre  qne  celle  du  der- 
nier domicile  du  dit  W.  0.  Dunn.  Les  conclusions  de  1  Apr 
pelant  tendaient  à  se  faire  maintenir  dans  la  qhaige  de  tu> 
teur^  et  à  faire  déclarer  nulle  la  nomination  de  l'Appelant. 

LaGowSnpéffîeure*^rè9  enquête^  déetaM^lanpminatioii. 
de  ^Appelant  nulle  avec  dépens  eoatrer  h^  (l) 

Sir  L.  H.  La  FoNTAmB,  Juge  em  Chef  :-— L'Appelant  et 
Plnlimé  oac  été  tou»  deux  n^ommês  tuteurs  aux  denx  enfiAlt' 
mineurs  du  docteur  Dmm.  L'un  l'a  été  dans  le  district 
de  Montréal,  et  l'autre  dans  le  district  d;e8  TtoishBi* 
vières.  Sur  la  Requête  de  ce  dernier  (fintimê)  présentée  à 
la  Cour  Supériewe^  siégeant  à  Montréal^  »'est  engagée  la 
gestion  de  savoir  laqueHe,  de  ees  deux  tuteUes,  devait  pvi^ 
valoir*  Le  Tribunal  de  i»en»ère  instance  a  dôolaré  milla 
ta  tutelle  déférée  k  l'Appelant  ;  mais  i)  s^st  abstenu  de  pto^ 
mmoei  sur  la  validité  de  ceUe  déférée  à  l^IntiméQ. 


(1)  AvtoHIéa  à9 VAppéiênk s**PDUii«(,  Penouasi p^  610,  SU  t^lMliuyMi.  72^ 
227,  236:— Bferlin,Repert  rbo-Tutoar  :— Sirej,  Jarisp.  de  Caswtlons,  181B,  Zpwtlt, 
M.  aie,  218  f-M  Q«*.  3,  eh.  6i  M«i  9  :-Coéi  oMI,  ui 40$,  W,  41i9:->7.  Thm^^ 
GnU  Noi.  327,  328,  332,  261  bis.  ;-2.ToaUier,  Ko.  llld  :— 
Silloi,  Bm  Miiod:  1830;      2m«    paitie,  p.     97. 

Ibi4«iii,  1838       lar         "       p.    163. 

••  «  1637       2m6        «<       pT       8. 

•<  <'  182»       l«r         **       r    ^W- 

Hsnty  Ti.  Moreau  8t  Rtiny. 
2.  Vallet  far  Pradhon,  Btat  des  Penonnes,  p.  328  :— 1.  Teolet  Oodi»  dtU«  p.  93» 
Hm.  26  à  32  :— 2.  TonUier,  No.  34  :— Nour.  Denittrt  rbo.  Pomidle,  p.  W,  Ko.  6, 4  ^t^m 
Ho.  7  :— MertiB.  Repart  Tbo.  Domlaile,  p.  6.,  Ko.  3  ^— 

IMden,  Tutelle,  aeot  2,  p.  3,  ait  3  :— 2.  Toollier,  Noa.  114,  HIS,  ft  1122:^1. 
Jramal  daa  Âudienoea,  Ut.  1,  ch.  29  :— 8.  Bardai,  li7.  7,  dt  8,  MH|i  da  1638  :— 41. 
eaa  3,  eh.  7,  aeot.  18  :— 1.  Ihi  Para  Poulin,  p.  246. 
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Les  Imneipanx  moyens  articulés  dans  la  Heqnète  pour 
soutenir  là  nullité  de  la  tutelle  de  P  Appelant,  étaient,  en  sub- 
stance :  toi  qu'elle  lie  pouvait  pas  étie  légalement  déférée  à 
Beaudet  dans  le  district  de  Montréal,  les  enfants  ayant  alors 
leiir  domicile' dafis  le  district  des  Trois-Ri^ères,  en  un  mot 
que  e'étmt  au  jugie  du  domicile  à  déférer  I»  tutelle  ;  2o»  que 
deux  tutelles  ne  pouvajit  pas  subsister  en  môme  témps^  celle 
de  l'Intimé  devait  prévaloir  puisqu'elle  était  antérieiue  en- 
date,  qu'en  outire  elle  était  Ift  seule  qui  fût  valable  puÂ»> 
qa^elle  lui  avait  été  déférée  par  le  juge  du  domicile  des  uà^ 
neors  ;  So.  qm  l'Intimé,-  (ayeiad  paternel  des  mineurs)  n'a* 
vait  pas  été  appelé  à  l'assemblée  dei^  parents  et  amis,  tenue 
dans  le'  district  de  MontiéaJr. 

Puisque  l'Intimé  prétend  que  c'est  au  jjoge  dfn  domicile 
des  mîneuis  qu'appsfftient  ta  tutelle,  (1)  il  ne  pourra  pas  se 
plaindre  du  renvoi  du  chef  de  sa  demande,  qui  repose  ter 
cette  proposition,  s'il  est  établi^  en  £ût,  que  les  mineurs 
Dumi  avaient  leur  domicile  ncHi  dans  le  district  des  TroieH 
Rivières,  mais  bien  dans  celui  de  M<mtréal,  dans  la  paroisse 
même  cfù  demeure  l'Appelant^  le«ur  ayeul  matemeL 

Là  première  question  c(e  fkit  à  examiiïef  est  donc  celle  de 
«avoir  dans  quel  district  lé  Doctetur  William  Oscar  Dam» 
àtait  son  domicile  lors  de  son  décès.  Ce  domicile  était  dans 
la  pàxx>isse  de  St.  Ignace  du  Coteau  du  Lac,  comtér  de  Van- 
cbeuil^  district  de  Afonfréal.  Le  Dr.  l>ann  y  avait  épousé 
MarichAmié  Matfailde  Beaifcdet,  le  15  janvier  1844  ;  il  y  a 
toujours  demeuré  depùlli  son  mariag^e^  et  éxcieé  aa  pro- 
fessimi  de  médecin. 


(1)  four  i*alBniiUiTe,  ï'oo  pent  biToqnaf  :— Meslé,  dtië  ïutellM,  th.  7,  p.  04  f— 
•SIM,  «M  T«teU«t,  B4.  4e  1(980»  eb.  7,  p.  U:-P0thi«r,diêPnMàntt.  ti).6,  m* 
4,  âil  1,  stfet  2  :— Nonr.  Deniwrt  fît  6,  rbo.  JDomtcOe,  aeot  1,  p.  662,  Ko.  2  :— 
Pbekier,  0.  «fOriéMg,  fitf l'ait  183,  Mto  8:— ZPigwS,  tl  SU >-2. TiMllli% 
liT.LdM  PWMBMf,  ttt  10,  No.  U14:-36.  Merlin,  Kd.  in-&Tbc.TatolIe,f6ot  2 
ft  3,  p.  216  «t  Mdt.  :->M6rtfii,  Tbo.  Dottihsde,  Aeol  5,  p.  947,  Ka.  3  ^--Lwtroîâ  DielÉ* 
ntàoa»  dei  16  déo.  1721,  lor  oot  1741  ot  lor  féTiier  1743,  (enrefiKréM  «n  Canada^ 
(ttMtoidalàKaiBittiMoft  dis  Tii4MuaL  (9^  Ur  vol.  diiBdlUti  014,11^36».  SlZ, 
■lëoT--Aet«  Pior.  34,  Qm.  ^  ahTi,  sMt  8 et 9  :--41  Geo.  3,  oh.  7»aeot  iS:^ 
Ueàll^ci  eh.63,ieet& 
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*^  Le  domicile  est  le  lieu  où  une  personne,  jotiissant  de 
^^  ses  dioits,  établit  sa  demeure  et  le  siège  de  sa  fortune." 
(Nouv.   Denisart,  t   6,  au  mot  "  Domicile,  "  §  1,  p.  662. 
Nol.) 

Dans  le  printemps  de  1851,  le  Dr.  Dunn,  étant  malade, 
alla  passer  ^quelque  temps  chez  son  frère,  ou  ehez  son  père, 
l'Intimé,  dans  le  district  des  TrQi»-Riyières.  Plus  tard,  sa 
femme  alla  Py  voir  avec  ses  deux  enfants  ;  malade  elle- 
même,  elle  mourut  peu  de  jours  après  son  arrivée.  De  là, 
llntimé  prétend  qu'il  y  a  eu  réellement  changement  de  do- 
micile de  la  part  du  Dr.  Dunn,  son  fils,  et  qu'à  sa  mort, 
arrivée  aux  Berçaudes,  le  15  décembre  1851,  le  dernier  do- 
micile qu'il  avait  laissé  en  Canada  était  chez  lui,  l'Intimé, 
à  Ste.  Ursule,  dans  le  district  des  Trois-Rivières. 

Les  faits  ne  me  paraissent  pas  justifier  en  aucune  manière 
cette  prétention  de  l'Intimé.  Lorsque  dans  le  printemps 
de  1851,  le  Dr.  Dunn  prit  le  parti  de  voyager  pour  sa  santé, 
il  avait  depuis  plusieurs  années  un  domicile  fixe  au  Coteau 
du  Lac,  où  il  vivait  avec  sa  famille  et  avait  ménage  et  mair 
son.  Il  était  même,  à  cette  époque,  le  maire  de  la  Munici- 
palité du  comté  de  Vaudieuil.  U  partit  seul  pour  aller  se 
promener  chez  son  père,  laissant  sa  femme  et  ses  enfants  à 
son  domicile  au  Coteau  du  Lac,  domicile  qu'il  n'a  jamais 
eu  l'intention  d'abandonner,  ni  avant  ni  après  ce  départ. 

Dans  une  lettre,  datée  de  la  Rivière-do-Loup,  (paroisse 
voisine  de  celle  de  Ste.  Ursule),  18  mai  1851,  et  adressée  à 
sa  femme  au  Coteau  du  Lac,  aprè^  lui  avoir  parlé  de  sa 
santé,  il  lui  dit  :  ^^  My  thoughts  are  at  home.  "  Sa  femme 
se  détermine  à  aller  le  voir  à  Ste.  Ursule  ;  elle  y  conduit  ses 
enfants  vers  le  6  juin  ;  elle  y  meurt  le  29  du.  même  mois. 
Son  mari,  loin  de  lui  donner  la  sépulture  dans  la  paraisse 
de  son  prétendu  nouveau  domicile,  fait  transporter  ses  res- 
tes au  Coteau  du  Lac,  où  ils  sont  inhumés  le  3  juillet. 

Dans  une  autre  lettre  du  10  juillet,  datée  de  Maskinongé, 
district  des  Trois-Rivières,  écrite  à  son  beau-frère,  George 
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Beandet,  da  Coteau  dn  Lac,  après  lui  avoir  dit  qu'il  est  en 
rcmte  pour  Québec  où  il  veut  aller  consulter  un  médecin,  il 
ajoute  :  ^'  Fïom  thence,  I  will  go  up  to  Coteau.  I  assure  you 
^'  my  dear  Greorge,  that  I  feel  very  anxious  to  get  back,  &c., 
^^  &c.  ;  my  sister,  Suzan,  with  my  little  children  and  the  girl, 
^^  will  leave  this,  thursday,  to  go  up,  and  will  leave  Mont- 
'*  real  £riday  morning  for  Caieau  by  the  way  of  the  Cas- 
'^  eades.  • .  •  If  I  arrive  in  time,  I  will  go  up  that  way,  if  not, 
^*  I  wiU  go  up  through  the  Canal.  " 

Pais  nous  lisons  dans  une  autre  lettre,  qu'il  écrit  de  Ste. 
Hisale,  le  lendemain  11  juillet,  à  son  beau  père,  l'Ap- 
pelant :  ^'  You  cui  rest  assured  that  I  will  go  back  to  Coteau 
'^  as  soon  as  possible.  If  I  gain  strength,  or  even  if  I  do  not 
'*  lose  any,  I  will  leave  in  eight  or  ten  days,  say  a  week 
^  from  monday  next  I  now  feel  as  anxiqiis  to  get  back 
'^  as  I  felt  anxious  to  leave  in  the  springs  If  it  pleases  God 
''  to  restore  me  to  my  former  health,  I  will  resume  my 
"  practice.  " 

Quelque  temps  après,  on  le  voit  revenir  au  Coteau  du  Lac, 
et  se  faire  élire  tuteur  de  ses  enfants,  non  dans  la  Jurisdiction 
du  district  des  Trois-Rivières,  mais  bien  dans  celle  du  dis- 
trict de  Montréal,  le  20  octobre  1851.  Puis  était  présent  à 
l'assemblée  de  parents  et  amis,  qui  avait  précédé  sa  nomi- 
nation, son  frère  Charles  E.  Dunn,  celui-là  même  sur  la  re- 
quête duquel  il  a  été  plus  tard,  dans  le  district  des  Trois- 
Rivières,  adopté  des  procédés  pour  faire  nommer  un  nou- 
veau tuteur  aux  mineurs. 

Il  est  admis  par  les  parties  en  cause  que  c'est  vers  le  1er 
novembre  1851,  que  le  Dr.  Dunn  est  parti  pour  les  Ber- 
mudes.  Eh  bien,  deux  jours  avant  ce  départ,  le  SO  oc- 
tobre, on  le  voit  encore  se  dire  de  la  paroisse  du  Coteau  du 
Lac  dans  une  procuration  qu'il  donne  à  ce  même  frère,  et 
qui  est  reçue  devant  Notaires  dans  cette  même  paroisse. 
Lorsqu'il  se  met  en  voyage,  il  part  donc  de  son  domicile 
au  Coteau  du  Lac,  où,  en  outre,  il  laisse  tout  son  ménage 
dans  la  maison  qu'il  y  avait  occupé  jusqu'alors.    Ce  domi- 
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elle  devknt  donc,  à>samort,  anivée  auxBemrades  six  se- 
maines après  son  départ,  le  dernier  domicile  qu'il  avait  ea 
en  Canada. 

lies  raemlMes  mêmes  de  sa  propie  famille  ne  regardaient 
son  séjoar  chez  son  père,  en  1851,  que  ccHnme  temporaire. 
Nous  en  avons  la  preuve  dans  une  lettre-  que  son  fràie,  le 
dit  Charles  E.  Dunn,  adjessait  de  Masfcinongé  à  l'Appelant, 
sans  date  précise  il  est  vrai,  mais  évidemment  écrite  dans 
le  mois  de  juin  1851,  dans  laquelle  il  lui  disait  :  ^  It  would 
^^  afford  tbom  great  pleasure  to  see  Oscar  strong  enough  to 
^^  start  for  |the  Coteau  at  once. ...  ;  the  socmer  both  Mathilda 
^^  and  him  start  for  the  sea  shore,  the  better.  " 

En  présence  de  tous  ces  faits,  le  dit  Charles  E.  Dunn, 
(car  c'est  lui,  et  non  pas  l'Intimé,  qui  a  provoqué  l'élection 
d'un  ttiteur  dans  le  district  des  Trois-Rivières),  n'avait  au- 
cune raison  d'alléguer,  comme  il  l'a  fait  dans  sa  requête  au 
Notaire  Carufel,  que  son  frère,  le  Dr.  Dunn,  avant  et  après 
la/mort  de  sa  femme,  avait  adopté  Ste.  Ursule  comme  place 
de  fésideAce. 

^*  Le  domicile  s'acquiert  par  le  concours  du  ùit  et  de 
l'intention,  c'est-à-dire,  de  la  résidence  effective  et  de  l'in- 
tention manifeste  de  fixer  son  domicile  en  un  lieu."  (1)  Or 
il  est  évident  que  le  Dr.  Dunn  n'a  pas  eu,  en  1851,  de  ré* 
sidenee  effective  dans  la  paroisse  de  Ste.  Ursule  ;  qu'il  n'a 
pas  eu  même  l'intention  d'y  fixer  son  domicile.  Si  donc, 
comme  le  prétend  l'Intimé,  le  juge  du  Domicile  est  le  juge 
de  la  tutelle,  il  s'ensuit  que  celle  déférite  à  l'Appelant  lui  a 
été  déférée  par  le  Juge  seul  qui  en  avait  le  pouvoir,  ce  Jnge 
étant  celui  du  domicile  des  mineurs,  puisqu'en  pareil  cas  le 
dernier  domicile  du  père  continu  d'être  celui  de  ses  enfants. 
(3)  Par  contrecoup,  il  résulte  de  la  proposition  de  l'Intimé 
que  sa  tutelle^  ne  lui  ayant  pas  été  déférée  par  le  juge  du 
domicile  des  mineurs,  devrait  être  déclarée  nulle. 

(1)  N<mr.])wiiut,Tbo;DoiiiloiIe,p.663,B«Al,iro.2.i--aHmUB,  ybo.  PMBidOt 
Met.  2yp.  337. 

(2)  TSUmr.  Df&iaart,    rbo.  Domiolle,  p.  653,  Na  2.  :  -2:  Toallter,  Ko.  IIH.  t* 
aiMia,;«9M.  Dpmm  «Mt  «^  p.  3i7. 
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Se  PtopoahkAi  :  Qae  deux  tutelles  ne  peuvent  pas  sub- 
sister en  môme  temps,  soit.    Ainsi,  en  supposant  qu'il  pou- 
vait êti^  procédé  à  la  tutelle  des  mineurs  Dunn  dans  l'un  ou 
ll&utie  district,  il  feut  bien  que  des  deux  tutelles  dont  il  s'a- 
^t,  l'une  cède  le  pas  M'autie,  c'est-Â-dire,  que  l'une  est  va- 
lable, et  que  l'antre  ne  l'est  pas.    Or  celle  qui,  en  pareil 
cas,  doit  imbsister,  ne  peut  être,  de  l'aveu  mdme  de  l'In- 
timé, que  celle  qui  a,  en  sa  faveur,  l'antériorité  du  décret  du 
Juge  qui  l'a  déférée  en  homologuant  l'avis  de  parents  et 
amis  qui  l'a  précédée,  car  c'est  le  juge  qui  nomme  le  tuteur 
et  non  les  parents  et  amis,  dont  l'assemblée  préalable  ne  cons- 
titue qu'un  moyen  d^enqueUy  et  dont  tavi»  ne  peut  servir  que 
de  motif  au  juge  pour  arrêter  sa  détermination,  puisqu'il 
n'est  pas  obligé  de  nommer  la  pereonne  indiquée  dans  cet 
avis.  (1)  Dans  l'espèce  actuelle,  la  nomination  de  l'Appe- 
lant, qui  a  eu  lieu  le  27  janvier  1852,  date  du  décret  homo- 
Icgatif  du  juge  de  Montréal,  est  antérieure  en  date  à  la  no- 
mination  de  l'Intimé,  qui  n'aurait  eu  lieu  que  le  26  ma» 
suivant,  date  4u  décret  du  juge  des  Trois-Rivièies.    Il  est 
vrai  qu'il  n'en  est  pas  de  même  des  deux  avis  de  parents 
qui  ont  respectivement  précédé  ces  nominations,  celui  pris 
dan^  le  district  des  Trois-Rivières  étant  en  date  du  19  jan- 
vier 1852,  tandis  que  celui  recueilli  dans  le  district  de  Mont- 
ré^, ne  l'a  été  que  cinq  jours  plus  tard,  le  24  du  même  fhois. 
Mais  ce  n'est  pas  cet  avis  de  parents  qui  confère  la  tutelle, 
ainsi  que  le  prétend,  à  tort,  l'Intimé,  c'est  le  décret  du  juge. 
Nos  lois  d'enregistrement  exigent  l'enregistrement  de  l'acte 
de  tutelle  ;  ce  ne  serait  pas  remplir  cette  formalité  que  d'en- 
registïer  seulement  un  avis  de  parents  non  suivi  d'homolo- 
gation, en  d'autres  mots   non-suivi  de  la  nomination  du  tu- 
teur par  le  juge.     C'est  cette  nomination,  l'acte  du  juge, 
qui,  dans  l'ancien  <lroit  français,  qui  est  le  nôtre,  donne  ia 
qualité  de  tuteur,  et  non  l'avis  de  parents,  ou  du  conseil 
de  (ÎEunille,  comme  cela  a  lieu  aujourd'hui  en  France.    Sous 
l'empire  du  nouveau  Code,  et  où  *'  la  tutelle  dative  est  celle 

P)  MUtf,  Vu  PixMnif,  pp.  610  «l  611  :— Made,  pp.  90,  93. 
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^  est  déférée,  "  dit  Demolombe,  t.  7,  p.  116,  Nos.  189  et 
191  :  '^  non  point,  comme  autrefois,  parle  juge,  d'après  un 
^^  avis  de  parents,  mais  directement  par  les  parents  eux- 
"  mêmes,  c'est-à-dire,  parle  conseil  de  famille,  "  (art.  405) 
*^  cette  nomination  n'est  point  d'ai^eurs  sujette  à  bomolo- 
*'  gation.  " 

Ainsi,  sur  la  question  d'antériorité  de  tutelle,  l'Intimé 
doit  donc  encore  succomber. 

3e  proposition  de  l'Intimé  :  Que  la  tutelle  déférée  à  l'Ap» 
pelant  est  nulle,  parce  que  lui,  l'Intimé,  n'a  pas  été  appelé 
à  l'assemblée  de  parents  qui  l'a  précédée.  Si  cette  propo- 
sition est  exacte,  la  tutelle  de  l'Appelant  n'est  pas  la  seule 
qui  doit  être  déclarée  nulle  ;  il  faut  aussi,  pour  la  même 
raisdh,  déclarer  nuUe  celle  de  l'Intimé,  puisque  *  l'Appelant 
n'a  pas  été  appelé  à  l'assemblée  de  parents  qui  l'a  précédée  ; 
les  deux  parties  étant  parents  des  mineurs  au  même  degré. 
Admettant  que  l'un  et  l'autre  pussent  avoir  les  mêmes  pré- 
tentions à  la  tutelle,  il  y  avait  néanmoins  une  circonstance 
qui  militait  en  faveur  de  l'Appelant.  Il  était  déjà  le  su- 
brogé-tuteur des  lùineurs,  et  c'est  lui  qui,  dans  le  district 
de  Montréal)  en  accomplissement  de  ses  obligations,  et  comme 
subrogé-tuteur,  et  comme  plus  proche  parent,  a  provoqué  la 
nomination  d'un  nouveau  tuteur  après  le  décès  du  Dr.  Dunn, 
tandis  que  dans  le  district  des  Trois-Rivières,  c'est  un  oncle 
paternel,  et  non  l'Intimé,  qui  a  provoqué  cette  nomination. 
Au  reste,  quant  au  point  principal  que  soulève  cette  troisième 
proposition,  il  n'existe  pas,  que  je  sache,  aucune  loi  qui 
exigeait,  sous  peine  de  nullité  absolue^  d'appeler  à  l'as- 
semblée l'Intimé^  quoique  l'un  des  deux  plus  proches  pa- 
rents des  mineurs,  même  s'il  eût  eu  son  domicile  dans  la 
jurisdiction  de  Montréal.  Tout  est  laissé,  en  pareil  cas,  à 
la  discrétion  du  juge,  et  si  l'omission  d'appeler  ce  proche 
parent  peut  entraîner  nullité,  cette  nullité  n'a  pas  lieu  de 
plein  droit,  elle  est  seulement  relative,  et  les  Tribunaux 
'  peuvent  l'admettre,  ou  non,  selon  les  circonstances  qu'ils 
ont  pouvoir  d'apprécier.    Ils  ne  l'admettront  pas  facilement, 


«til  ne  lésnlte  pas  de  cette  omission  que  Pon  ait  afiectfr  d'ex* 
dore  der  la.  tutelle  un  paient  qui  prétendmity.  avoir  autant 
de  droit,,  ou  même  plus  de  dh)it  que  celui  auquel  elle  a  étd 
dÊféfée  en  l'absence  du  piemier,  et  même  boi»  sa^  connaia» 
sanoe,  surtout  si  celui  qui  se  plaint  ne  fait  pas  voir  que  les 
ninears,  dont  l'intérêt  seul  doit  guider^  éprouvait  aueaa 
préjudice  dde  cette  tutelle.  (1)  C^est  là*  la^  i»emiàre*  règle 
que  les*  juges  ont  à  suivre.  L'on  peut  enocN»  rematquer 
que,  quandi même  l'Intimé  aurait  été  af^lé  à^  Possemblécr 
ê»  Montréal,  que  cette  assemblée,  où  le  Juge'  aurait  pro* 
posé  de  lui  conférer  la  tutelle,  il  aurait  pu  néamoins,  dans 
tes  ciro<mstance8)  à  raison  de  sa  résidence  en  dehors  des  li» 
mîtes  de  cette  jurisdiotioB,  prétendre  être  exempt  de  llaxii 
«epter,  tandis  que  ^Appelant  n'aurait  pas-  pu  finie  valoir 
«etOs-  exemption  pour  lui-^néme,  et  que  le  juge  aurait-même 
pa  le  foQPeerd^acoepter  la  tutelle.  Une  autve  raison  emune 
de  préférer  l'Appelant  à  l'Intimé,  c'est  ^^il  demeuie  dans 
ia.pacoisse  du  domicile  des  mineurs,  et  de  la  situation  de 
leurs  biena  ^^  C'est,  dit  Lacombe,  vbo.  Tutelle,  Seot  4, 
No.  4>'P-  680,  ime  jurisprudence  certaine  que  les  tuteurs 
doivent  être  pris  dans  le  ressort  du  bailliage  où  les  bieasrdes 
mineurs  sont  si^és^  pour  éviter  aux  frais  de  voyage.  " 
Cette  jègle,  il  est  vrai,  ne  saurait  ètse  absolue  ;  le.  Juge 
peut  toujours  apprécier  les  circonstances*  De  plus,  il  a  été 
admis,  à  l'audience,  que  l'Intimé  est  veufL  Les  deux  jeunes 
en&nts<ne  trouveraient  donc  pas  chez  lui  une  ayeule  pour 
leur  tenir  lieu  de  mère,  tandis  qjci'ils  ont  l'avantage  d'avoir 
les  soins  de.  leur  ayeule.matemelle  chez  l'Appelant» 

Tentes  ces  raisons  doivent  porter  à  dire  que  la^  dation 
de  la  tutelle  à  l'Appelant  ne  comporte  aucune  injustiée  poor 
lea  mineurs  dont  les  intérêts,  sous  tous  rapports,  se  trouvent 
bienJservis.pac  cette  tutelle,  et  que  l'Intimé,  ea autant  q^'il 


(1)  Billoi,  année  1837,  Mitto  S,  p.  8,  nir  mpoéi,  arrêt  do  13ooL  1836  ;■  M«M, 
•ailée  1838,  pertie  I,  p.  163,  arrêt  de  U  Cour  de  CMMtioii  dn  3  arrO,  1838  :— Um, 
•née  1839,  parâe  2,  p.  96,  airêi  de  la  (^r  dlliis*n»'dfi  ler  féfxiv  1898.* 
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peut  y  être  personnellement  intéressé,  n^a,  dans  les  ciroon»' 
tances,  aucune  raison  de  se  plaindre,  puisqu'il  n'en  a  pa» 
été  exclu  pour  nommer,  à  sa  place,*  un  parent  plus  éloigné 
en  degré,  ou  moins  qualifié  ou  compétent  à  remplir  la 
chaige.  Le  juge  aurait  pu,  il  est  vrai,  enjoindre  à  PAppe- 
lant  de  notifier  PIntimé  d'assister  à  l'assemblée  de  fiunille* 
Mais  ^'  autre  chose  est  de  régler  la  forme  d'une  élection  à 
^^  faire,  autre  chose  est  de  prononcer  sur  la  validité  ou  nul- 
<f  lité  d'une  élection  &ite«  Au  premier  cas,  on  ne  risque 
^^  rien  d'employer  quelques  précautions  surabondantes  ;  au 
'^  second  l'omission  d'une  forme  qui  n'est  prescrite  expre»- 
'^  sèment  par  aucune  loi  ne  peut  pas  nuire.  "  (1)  Au  reste, 
l'Intimé  a  d'autant  moins  raison  de  se  plaindre  qu'il  n'amis 
aucune  diligence  à  faire  homologuer  l^vis  de  parents  qui 
a  précédé  sa  tutelle,  et  qu'il  n'a  pris  aucune  démarche 
pour  faire  inventaire,  tandisque  l'Appelant  s'est  empressé 
de  remplir  ce  devoir. 

Aujourd'hui  même  en  France,  ou  une  disposition  expresse 
du  Code  Napoléon  (art.  407,  c.  civ.)  porte  que  ^  le  conseil 
^  de  fahiille  sera  composé,  non  compris  le  juge  de 
<<  Paix,  de  six  parents  ou  sQliés,  pris,  tant  dans  la  commune 
<<  où  la  tutelle  sera  ouverte,  que  dans  la  distance  de  deux 
^  myriamètres',  moitié  du  côté  paternel,  moitié  du  côté 
^'  maternel,  et  en  suivant  l'ordre  de  proximité  dans  chaque 
"  ligne  "  et  que  "  le  parent  sera  préféré  à  Pallié  du  même 
"  degré,  et  parmi  les  parents  de  même  degré,  le  plus  âgé 
^<  à  celui  qui  le  sera  le  moins,  "  l'on  décide,  et  la  juris- 
prudence parait  fixée  sur  ce  point,  que  la  contravention  de 
cette  disposition  n'entraine  pas,  de  plein  droity  la  nullité 
de  la  tutelle.  (2) 

Enfin,  comme  il  est  de  principe  que  "  le  juge  de  l'action 
est  en  même  tems  le  juge  de  l'exception,  "  la  Cour  Su- 
périeure n'aurait  point  dû  s'abstenir,  conune  elle  l'a  fait, 


^ 


1)  17.  Oiiyot^  Bap.  vbo.  TateUe,  p.  318. 

""^  VoklMwrèted^eilétdaBÎeiMfldf  DdlM. 
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de  prononcer  sur  la  validité  ou  la  nullité  de  la  tutelle  dé-  * 
iërée  à  l'Intimé.  (1) 

Tout  considéré,  je  suis  d'opinion  que  l'on  doit  maintenir 
la  tutelle  de  Beaudet  ;  déclarer  nulle  celle  de  l'Intimé,  et 
par  conséquent,  infirmer  le  jugement  de  la  cour  de  première 
instance. 

U  convient  peut-être  de  remarquer  qu'on  autre  moyen  de 
nullité,  invoqué  par  l'Appelant  contre  la  tutelle  déférée  à 
l'Intimé,  n'était  nullement  fondé,  savoir  :  le  défaut  d'auto- 
risation préalable  du  juge  des  Trois-Rivières  pour  convo- 
quer l'assemblée  de  parents  ;  puisqu'en  vertu  d'un  acte  de 
la  Lfégislature  passé  en  1851,  ch.  68,  le  Notaire  peut,  ^^  sans 
l'autorité  formelle  d'un  joge,"  convoquer  cette  assemblée. 

La  Cour,  etc.,  lo.  Considérant  que  la  tutelle  esl  dative  dans 
le  Bas-Canada  ;  qu'elle  est  uniquement  déférée  par  le  dé- 
cret du  juge,  homologatif  de  l'avis  de  parents  et  amis  préa- 
lablement recueilli  en  pareil  cas,  puisque  c'est  le  juge  qui 
nonmie  le  tuteur,  et  non  les  parents  et  amis  dont  l'assem-* 
blée  ne  constitue  qu'un  moyen  d'enquête,  et  dont  l'avis  ne 
peut  servir  que  de  motif  pour  le  juge,  celui-ci  n'étant  pas 
obligé  de  nommer  la  personne  indiquée  dans  cet  avis. 

2o.  Considérant  que  deux  tutelles  ne  peuvent  pas  léga- 
Iconent  subsister  en  même  temps  ;  que  l'une  de  ces  tutelles 
est  nécessairement  nulle,  et  que  la  tutelle  ainsi  frappée  de 
nullité  ne  peut  être  que  celle  qui  n'a  pas  en  sa  faveur  l'anté- 
nonté  du  décret  du  juge,  tandis  que  celle  qui  a  pour  elle 


(1)  6.0hAirrHHi  mr  Cantf,  Let  kii  de  ]«  Piooéd«f»  OhrUe,  SeBdition,  p.  479. 
Qneitioa  2990.  **  Quelle  ■enildono,  dans  1»  même  eipèoe^  (nyoir,  kmqoe  le  mi* 
**  near  ee  troare  avoir  deux  totean  nommée  devuit  deux  Jogee  de  Pala  d'arroo- 
"  dimemento  difféienti)  U  voie  à  nrandte  poor  fitin  déeider  quel  eeim  eélni  des  deux 
**  totem  qui  dém  gSnt  en  délisltlTe  1 

**  II»  nurae  aatwelle  eet  91e  le  tateor  <iid  entend  eoneer?»r  In  tntélle  ««Sgnt 
"  l'entre  tuteur  devant  le  Tribunal  de  son  domieile  pour  lui  être  fkit  défense  de  pren- 
"  dreeette  <|ttaBté,  et  de  ^Immisoer  dans  l?admfa1sttation,  Celni-ei  opposera  la  no- 
'*  mination  qui  1«  nomme;  et  alors  s'engagera  la  question  de  yalidite  des  titres  res* 
**  peotift,  sur  laquelle  le  tribunal  sera  eosspétent  pour  pranooeer  pdsqn'il  est  de 
"  prittdpo  que  le  Juge  de  l'aetion  est  en  même  tenq»  le  Juge  de  l'ezeeption  :"— 
IZ  DaUM,  Tbo.  Totale,  oh.  %  Seot  S  :— Airêt  de  la  Oour  de  Bennes  du  31  aofil 
1818  :— DeUoi.  année  1026,  lèn  partie,  pp.  14, 80  et  21,  ttU  de  la  Ooordt  Oesifttioo 
du  11  Juillet  1820.    Heni7  vt.  I^mo  Baiâi-BéBgr. 
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eettp  fmtêriorité,  ai,  sous  to^s  antro  mppoite  elle  a  ét^  téga% 
lièrement  conférée,  est  la  seule  qui,  en  pa^il  oaia,  doik 
subsister,  lorsque  l'intérêt  des  mineurs  n'exige  pas  qu'il  en 
soit  ordonné  autrement. 

8ot  Çonaidérai^t  que  l'omission  d'appelc^r  à  l'aasex^blée  des 
parents  et  amis  des  mineurs,  l'un  des  plus  proches  pc^rentç, 
de.  ces  mineurs,  tel  que,  dans  la  présente  espèce,  l'Intimé, 
Içur  ayetU  paternel,  n'entraine  pas,  de  plein  dioit,  lanulÛté 
de  la  tptellç  déférée  par  le  juge,  quand  même  ce  proche 
parent  serait  domicilié  dans  les  limites  du  district  où  l'as- 
fièmblée  aurciit  eu  lieu,  et  quand  même  ce  fait  aurait  été- 
porté  à  la  connaissance  personnelle  du  juge,  si  ce  dernier, 
daufi  l'exercice  du  pouvoir  discrétionnaire,  que  la  loi  lui 
donne,  n'a  pas  jugé  à  propos,  avant  de  rendre  son  décret- 
homologatif,*d?oidonner  que  ce  psoche  paren^  fât  mia  en  de* 
meure  de  se  présentera  Passpmblee  ;  queia  loi  et  la  joiis; 
prudqnce  du  payji  laissent  aux  Tribunaux  à  lyppr^ciex  le^ 
oirponatapces  ;  et.que  s'il  n'en  résulte  aucun  paréjudioe  poor, 
les  mineurs  dont  les  intérêts,  avant  tout,  doivent  être.  canz. 
suites  et  guidés  en  pareille  matière,  il  n!y  a  pas  lieu  d'an*, 
nuler  la  tutelle,  surtout  lorsque,  comme  dana  l'espèce  aor 
tuelle,  la  tutelle  déférée  à  l'Appelant  a.  été. délurée  à  uq  par 
t^Xkt  des  minet^s  au  n^me  dégpré  quç,  celui  qui,  faut^  (L'a* 
yxMrétéappçléàl'asaemblée,^  dem^^.i^.  Aullité  de  cettç. 
tutelle  san?  démontrer  en  aucune. manière  quç^  dans  les  cir- 
0QQçt^P(se»  il  y.  avait  plu^  de,  droit  quQ  l'Appelç^t  lui-même., 

4o.  Considérant  que  le  dit  William  Oscar  Dunn,  le  pèra. 
des  enfants  mineurs  dont-il  s'agit,  nés  de  son  mariage  avec 
feu  Marie^Ânne^Mathilde  Beaudet,  av;ait,*  lors,  de  ce.  li- 
nage, eta  toujours  eu  depuis,  q^tte  ^poque^  ju^u'à  s^  morti 
arrivée  en  décembre  1851,  son  4çm4pile,4ws  la.  Paipi^^  d^ 
St  Ignapçdu  Cêteau  4u  Lac,  district  de  Mcntréal';  q^e^ 
c'est  dans  la  jurisdiction  de  ce  district,  oommç.  y  ayant  le. 
domicile  susdit,  qn'aprèsJe  prédécèade  aa.  k^^oe^  a^vfr 
WLJuin  18M,  le.,  dit  WilUap^,  Os<gar  Dunn  fî^t  ^irmême,  Is^ 
SO  octobre  suivant,  nona^u^é  tutei^.à  ses  dits  exifa^t^r  iD4nei\n^ 
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«  I'Apikflfltnt,  lèiir  snbtogé-tutèttr  ;  que  les  dits  enfaiitt  îi*6- 
ftôent  idors  &géB,  l'un  que  de  sept  'ans,  et  l'autre  'de  cm^ 
1^  ;  qu'en  pareil  cas  le  dermér  domicile  du  père  cotetinuattt 
4'èfte  celui  de  ses  enfants  mineurs,  le  domicile  deè 
filiiièfars  Dunn,  lors  de  la  tutelle,  ainsi  déféfêe  à  l'Ap^ 
^làilt,  leur  ayeul  maternel,  éftait  dans  la  dite  paroisse  de 
fit.  fgnace  du  Coteau  du  Lac. 

5o.  Considérant  que  si  l'Intimé  est  parent  des  dits  mineurs, 
au  même  degré  qtie  l'Appelant,  le  premier  étant  leur 
âyeul  paternel,  et  le  second  leur  ayeul  maternel,  l'In- 
timé qui  à  son  domiicile  dans  le  district  dés  Trdis-ftivièresr, 
et,  par  conséquent,  hors  delà  jtiysdiction  de  Montréal,  aurait 
pu  par  Cela  même,  dans  les  circonstances,  prétendre  être 
exempt  d'accepter  là  tutelle,  si  l'assemblée,  ou  le  Juge  de 
'Mdnûréal,  avait  voulu  la  lui  donner,  tandis  que  l'Appelant, 
qui  a  son  domicile  dans  la  dite  paroisse  de  St.  Ignace  du 
Coteau  du  Lac,  n'aurait  pas  eu  la  même  exemption  à  faire 
iàlôîr,  et  aurait  pu  être  îbrcé  d'accepteV  la  tutelle  ;  que  de 
plus,  lësWns  des  mineurs  délaissés  par  leur  père  à  son 
décès,  étant  âains  là  susdite  paroisse,  l'administration  de  ces 
biens  par  l'Intimé,  aurait  été,  dans  les  circonstances,  à 
fàisôÈi  des 'frais  de  voyage,  plus  dispendieux  que  l'étdminis- 
Iratidntle  ces  mêmes  biens  par  l'Appelant  qui  demeure  sur 
iés  lieux. 

éd.  Considérant  que  s'il  est  vrai  que  l'avis  des  parenté 
lÈft  amife,  pHs  dans  le  dii^trict  des  IVois-Rivières,  lequel  à 
%[ohnë  lieu  à  la  tutelle  invoquée  par  l'Infime  est  àntérïetfr 
'ètk  date  %  t;elui  qui  à  été  recueilli  dans  là  jurisdiction  dé 
litdnliréa],  et  qui  à  donné  lieu  à  la  Tutelle  déféi'ée  à  l'Ap- 
l^ielkn^,  iï  n^û  est  pas  néanmoins  de  même  des  décrets  défi 
jugeè,  homofogatSTs  de  ces  délibérations  respectives,  pùi^Ué 
lé  décret  du  juge  de  Montréal  qui  a  déféré  là  tutelle  à  l'Apl- 
^làntest  antérieur  en  date  à  céloî  dû  jô^  des  Troîé- 
ftîvières  qui  a  homologué  l'avis  de  parents  et  amis  pris  danis 
tje  dénlier  district  ;  que,  par  conséquent,  en  topplosant  qu'à 
aàr^t  pu  être  procédé  valablement  à  la  tutelle  deh  miheuiè 
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Dunn,  dans  IHrn  on  l'autre  des  deux  districts,  celle  qui  a  eu 
lieu  dans  la  jurisdiction  xles  Trois-Rivièies  n'en  serait  pas 
moins,  dans  les  circonstances,  nulle,  et  les  procédés  sur  les- 
quels elle  est  fondée,  n'en  devraient  pas  moins  être  regardés 
comme  non  avenus  puisque  des  deux  tutelles,  dont  l'une 
seule  peut  subsister,  celle  des  Trois-Rivières  n'a  pas  en  sa 
faveur  l'antériorité  du  décret  du  juge  qui  seul  confère  la 
tutelle. 

7o.  Considérant  donc,  d'une  part,  que  la  tutelle  invoquée 
par  l'Intimé  est  nulle,  et  doit  être  déclarée  telle  ;  de  l'autre 
part,  qu'il  n'y  a  pas  lieu,  dans  les  circonstances,  d'annuUer 
celle  déférée  à  l'Appelant  ;  que  par  la  requête  de  l'Intimé 
présentée  à  la  Cour  Supériéhre  siégeant  à  Montréal,  à  l'effet 
de  faire  prononcer  la  nullité  de  la  tutelle  déférée  à  l'Appe- 
lant,  et  par  les  réponses  de  ce  dernier,  soutenant  la  validité 
de  sa  tutelle,  et  concluant  à  la  nullité  de  la  tutelle  de  son 
adversaire,  les  parties  ont  engagé  la  question  de  validité  de 
leurs  titres  respectifs,  sur  laquelle  la  dite  Cour  '  Supérieure, 
siégeant  à  Montréal,  était  compétente  pour  prononcer,  puis- 
qu'il est  de  principe  que  le  juge  de  l'action  est  en  même 
temps  le  juge  de  l'exception. 

80.  Considérant,  par  conséquent,  que  la  dite  Cour  Supé- 
rieure, en  prononçant  par  son  jugement  du  trente  et  unième 
jour  de  Décembre,  mil  huit  cent  cinquante  trois,  la  nullité 
de  la  dite  tutelle,  déférée  à  l'Appelant,  a  mal  jugé  ;  que  de 
plus  elle  n'aurait  pas  dû  s'abstenir^  comme  elle  l'a  fait,  de 
prononcer  sur  les  conclusions  de  l'Appelant,  demandant  que 
la  dite  tutelle  invoquée  par  l'Intimé,  fût  déclarée  nulle  : — 
Infirme  le  susdit  jugement  ;  et  cette  Cour,  procédant  à  ren- 
dre le  jugement  que  la  dite  Cour  Supérieure  aurait  dû  ren- 
dre, déclare  la  dite  tutelle  déférée  à  l'Appelant  bonne  et  va- 
lable^ laquelle  doit  avoir  plein  et  entier  effet,  et  déboute  l'In- 
timé des  conclusions  par  lui  prises  pour  en  fiedre  prononcer 
la  nullité  ;  et  de  plus,  déclare  la  dite  tutelle  invoquée  par 
l'Intimé  nulle  et  de  nul  effet  à  toutes  fins  quelconques  ;  le 
tout  avec  dépens  contre  l'Intimé  en  faveur  de  l'Appelant  tnjA 
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807  l'instance  en  la  dite  Conr  Sapérieme  que  sur  le  présent 
appeL 

Chkrrier  et  DoRioN^  pour  l'Appelant. 
E.  David,  ^^  j    pour  l'Intimé. 


R.  Mackat. 


^^^^^J^^^^'  \  DISTRICT  DE    MONTREAL. 

Présents  :  Sm  L.  H.  Lafortainx,  Joge  en  Chei^  Atlwin, 
DuYAL  et  Caboit  Jnges. 

MuRRAT Appelant. 

et 
MACf HEBSoir Intimé 

Held:— ThAl  tha  imdartaking  of  » 
party  In  a  deed  of  partition,  to  suffer  » 
road-way  upon  hie  portion  of  land,  and  to 
make  and  macadamiie  the  flame  to  the 
extent  of  thirty  feet  in  width,  ia  a  ««r- 
vihuU  et  charge  réelle  for  the  presenration 
of  whioh  the  party  in  whose  favor  it  is 
stipulated,  liath  a  right  to  make  an  op- 
position qjUn  de  ékarge  upon  a  Judical 
sale  of  the  property. 


Jugé  :— Que  l'obligation  par  nae  partie, 
en  un  partage,  de  laisser  un  ohemin  sur  sa 
portfen  de  terre,  et  d'y  ftiire  et  macada- 
miser une  voie 'de  trente  pieds  de  largeur, 
est  une  serritnde  et  charge  réelle,  pour 
rexeentkai  de  laquelle  la  partie,  en  Ikveur 
de  qui  elle  est  stipulée,  peut  se  pourrir 
nar  opposition  afin  de  charge  sur  décret 

raieé. 


Jugement  rendu  le  2  juillet  1855. 

L'Intimé  et  un  nommé  Patterson  avaient  acquis  conjointe- 
ment une  terre  près  de  la  cité  de  Montréal.  Par  un  acte  de 
partage  reçu  devant  notaires,,  cette  propriété'  fut  partagée 
entr'eux,  et  comme  la  profondeur  échut  à  Macpberson,  Patter- 
son s'obligea  par  l'acte  ^^  de  faire  à  ses  propres  frais  et  dé- 
^^  pens,  dans  le  cours  de  l'été  (alors)  courant,  un  chemin  des 
^^  numéros  29  et  SO  (afférant  à  Macpherson)  jusqu'au  che- 
^  min  de  la  Reine,  de  soixante  pieds  de  largeur,  .  dont 
^^  trente  pieds  au  centre  seront  en  gravois  dans  toute  la  Ion- 
^^  gueur  d'icelui,  pour  l'usage  du  dit  D.  L.  Macpherson  et 
^^  ses  représentans,  et  ce  au  centre  ou  au  côté  Est  de  la  part 
^  de  la  dite  terre  échue  au  dit  Patterson,  jusqu'au 
^'  dit  chemin  de  la  Reine,  et  jusqu'à  ce  que  ce  chemin  soit 
^  fini  le  dit  David  Macpherson  aura  l'usage  du  chemin  actuel 


^  ijni^etioaveisnf  kipcffkiede  laditettene,  en  denier  Kes 
^^  mentioimée,  en  commun  avec  le  dit  Patterson. 

Quelque  tems  apiès  Macpheison  vendit  sa  part  à  Murray^ 
l'Appelant,  avec  tous  les  droita,  privilèges  et  servitudes  en 
vertu  de  l'acte  de  partage  ci-dessus  mentionDé. 

Macpherson  ayant  obtenu  jugement  contre  Patterson,  fit 
subséquemment  saisir  la  part  échue  à  ce  dernier  dans  la  dite 
terre^  «ans  aucune  charge  ni  réserve,  et  Murray  «'opposa  4 
la  vente  à  moins  que  ce  ne  ùA  à  la  charge -de  feomir^t  faire 
b'Oheniin  en  question,  ses  conclusienB  sont  dans  les  tetmes 
suivants. 

**  Wherefore,  the  «aid  «Opposant  prays,  that  Iris  pies«rtop- 
|)Osition  may  be  declared  good  and  valid,  and  that  the  .said . 
Opposant  be  kept  and  maintained  in  all  his  said  rights,  and 
further  prays  maifdevée  of  the  eaid  seizure,  so  made  df  tbe 
«aid  immoveable  property,  and  that  the  sheriiT  of  this  Dis- 
«nay  be  ordered  to  suspend  all  further  proceedings  xmderthe 
Mid  writ,  insofar  as  respects  the  said  immoveable  ^ro* 
periy,  in  mann^  as  aforesaid,  until  the  further  order  of  the 
said  court,  in  the  premises,  and  that  by  such  order  or  judg- 
ment, to  intervene  in  the  premises,  it  be  ordeied  and  adjud* 
ged  that  the  said  immoveable  property,  so  seized  and  taken 
inexécution  in  this  cause,  be  not  sold,  exoqpt  subject  to  the 
ixceaeot  gjpposition»  and  amoi^  otlief  thing»,  Iwijie  %mà  «Iuh^ 
ged  and  aÂ^cted  wiil^  in  favor  of  4he  eaid  Opposant,  a  road 
and  right  of  way,  over  and  inaroad  leading  from  said  lota 
Jib.  29  and  SO,  on  said  plan,  to  the  Queen's  highway,  aixly 
feet  wide,  where<rf  thirty  feet  wide  in  the  centre  to  be  gra» 
veiled  along  the  entire  length,  for  the  use  of  the  Opposast 
and  his  representativee,  at  the  centre  or  enai  side  of  the  said 
immoveable  property,  seized  in  this  cause  ;  and  that  the 
Defendant,  on  others  interested,  be  bound,  wilbin  eig^  days 
afier  die  rendering  of  said  judgment,  on  the  pi^sentoppô* 
aitioQ,  to  make  option  whether  the  said  road  shall  be  made 
at  the  centre  or  east  side  of  the  said  immoveable  ptopeitf 
lieieia  aeised,  and  in  de£aiult  of  such  optioui  that  the  said 
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load  iie  and  be  made  <mi  the  east  aide  df  'said  inimoveablë 
property  of  liie  Defendant:;  and  also  ebugeable  andisnbjedt 
to  and  ^th  the  making  of  said  road  by  the  Defendant,  and 
the  proprietor  or  .proprietors  of  said  immoveable  property, 
80  seized  in  this  cause,  and  liable  and  subject  to,  and  affscted 
iKdtk,  iniairorof  the  Opposant,  the  nse  of  the  present  road, 
to  wit,  the  said  old  road  which  is  on  the  said  immoveable 
mnpealj  flM>  se&red  is.  this  cause,  m  common  with  the  prc^ 
firietor,  or  whomsoever  Will  be  the  proprietor  thereof^  until 
the  above  mentioned  ïoad,  aiJKty  feet  wide,  shall  have  beeil 
aade  and  coinpleted.  " 

far  une  exception  Maepherson  contesta  l'opposition,  iedlé- 
gciant  que  Pefbligation  était  purement  personnelle,  et  ne  pou- 
•taît  être  ecmsidérée  comme  servitude  réelle. 

La  cour  supérieure  à  Montréal  rendit,  le  S  mai  1853,  le  ju- 
gement suivant  : 

^^  The  court  &;c.  considering  that  in  and  by  the  said  deed  ef 
^  partition,  it  is  among  other  things  covenanted  and  agreed^ 
*^  by  and  between  the  said  Plaintiff  and  Defendant,  partiea 
^^  thereto,  then  and  there  co^proprietors  par  indivis  of  the  im- 
^^  moveable  property  therein  lidly  described,  that  a  certain 
^  road  should,  within  the  time  £xed  therein,  be  made  by 
^  the  said  Defendant,  on  the  ^portion  of  the  said  immoveable 
^  property  or  ferm  to  him  allotted,  in  and  by  the  saidpar- 
^  tition,  for  the  use  of  the  said  Plaintifl^  and  that  until  the 
^^  said  road  should  be  made  and  finished,  the  said  Plaintiff 
^  9hoakl  have  the  use  of  an  old  load,  to  wit,  the  then  e.xi9- 
*^  tkxg  Toad,  which  is,  and  was  then  and  there,  on  theportion 
^^  of  the  said  farm,  of  and  belonging  to  the  Defendimt,  sei- 
^^  zed  and  taken  in  execution,  on  the  said  Defendant,  and 
'^  that  the  said  existing  road,  should  by  the  Plaintiff,  be  used 
^  in  common  with  the  «said  Defendant  ;  considering,  also^ 
^ .  the  right  settled  by  the  parties,  under,  and  'in  virtue  of  the 
^  said  partition,  in  so  far  as  the  then  existing  road  is  coi^ 
^  cemed^  is  a  droit  réelj  in  the  nature  of  a  servitude,  atta- 
^  chiag  to  the  said  land,  and  belonging  to  the  «aid  De* 
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«<  fendant,  to  and  in  ûlvot  of  the  said  Plaintiff  and  that  the 
^^  Opposant  is  in  all  the  rights  and  privileges  of  the  Plaintiff, 
^^  in  relation  to  the  said  road,  in  so  far  as  the  said  road  is 
^^  concerned,  maintains  the  said  opposition  afin  de  charge  ; 
^^  and  further  the  Court  doth  adjudge  and  declare,  that  the 
^^  said  opposition,  whereby  the  said  Opposant  prays  that  the 
^^  said  immoveable  or  farm  seized  and  taken  in  execution, 
^^  by  the  Sheriff  in  this  cause,  be  declared  liable  and  subject 
<^  to,  and  charged  and  affected  in  favor  of  the  said  Opposant, 
*^  with  the  use  of  the  road  existing  on  the  land  of  the  De- 
^^  fendant,  at  the  time  of  the  execution  of  the  said  partition, 
"  in  common  with  the  Opposant,  or  whomsoever  shall  be, 
^^  or  become  the  proprietor  of  the  said  land  hereafter,  until 
^^  the  new  road  agreed  and  stipulated  upon,  by  and  between 
^^  the  said  Plaintiff  and  Defendant,  in  and  by  the  said  par- 
^^  tition  mentioned,  shall  have  been  made,  in  the  manner 
^^  stipulated  and  agreed  upon  by  the  said  parties,  the  whole 
"  with  costs  of  the  present  contestation,  and  lastly,  the 
**  court  doth  dismiss  the  remainder  of  the  conclusions  of  the 
^^  said  opposition. 

L'Opposant  appela  de  ce  jugement,  se  fondant  sur  ce 
qu'aucune  forme  d'expression  n'est  requise  pour  constituer 
une  servitude,  et  qu'il  suffit  d'une  intention  bien  marquée  de 
grever  un  fonds  en  faveur  d'un  autre  pour  constituer  une  ser- 
vitude, ce  qui  existe  dans  le  cas  présent  (1) 

L'Intimé  de  son  côté  soutenait  qu'il  ne  résultait  aucune 
servitude  de  la  convention  en  question,  dont  pût  être  grevé 
le  terrain  de  Patterson,  mais  seulement  une  obligation  pei^ 
sonnelle  ;  et  qu'il  n'y  avait  servitude  qu'à  l'égard  de  l'an- 
cien chemin,  tel  que  jugé  par  la  cour  de  première  ins- 
tance. (2) 


(1)  Autoritas  de  T  Appelant  :— 1  PaidessiM,  Senritndes,  p.  25,  No.  10,  p.  28, 
No.  11  :~-3  Tonllier,  pp.  241, 2,  3,  No.  382  :— 2  Grande  Coatame  de  Ferriere.  p.  1474, 
No.  7  :~Idem,  1479,  No  16  :— Lalaore.  Serritadee,  p.|63  :->Pothler,  Coat  d'Orléans, 
pp.  89,  90  :— 1  Delyinoonrt,  p.  419,  nos.  4  et  6  :— 2.  Hemeooias,  Tradnotion  de  Berthelofe, 
pb  1 12,  en  note. 

(2)  Antorités  oltées  par  rintimé  nir  la  Nature  de  TObligadon  :— Onyot^  Bepert 
t1)0.  Serrîtade,  p.  249  :— Lalanre,  Servitudea,  p.  9  :— 1  Pardemne,  Servitudes,  pp.  19. 26, 
26  :— 3  TooUier.  nos.  377, 376,  379  et  380  :— Doute  en  faveur  d«  la  Libération^  ride  1, 
Pardessnf,  Senritudei,  p.  38  :— Titre  créatif  seal  A  examiner  :  2  Pardeasiu,  Serritndas, 
p.  50. 
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Sir  L«  H.  LATONTAurB,  Br.  ayant  exposé  les  fidts  de  la 
cause  ajouta  :  ^*  Tant  qne  Macpherson  et  Patterson  ont  pos- 
''  sédé  par  indivis  la  terre  qu'ils  avaient  acquise  de  Leduc, 
'^  le  cheimn  ou  sentier  qui,  dans  le  jugement  de  la  cour  de 
''  première  instance,  est  appelé  '^  te  chemin  existant^  "  ne 
"  cmistituait  pas,  ne  pouvait  pas  même  constituer,  une  5^- 
'^  trilude.  Un  propriétaire,  né  peut  pas  av^ir  une  servitude 
''  sur  son  propre  fonds  ;  il  est^de  l'essence  de  la  servitude 
'^  qu'elle  ait  pour  objet  le  fonds  d'autrui.  Ainsi  le  sentier 
"  en  question  était  confondu  dans  la  pleine  propriété  que  tous 
'*  deux  avaient  alors  de  la  tene. 

^^  La  stipulation  relative  à  un  chemin,  insérée  dans  l'acte 
"  de  partage  qu'ils  ont  fait  de  cette  terre,  a  eu  l'effet  d'é» 
"  tablir,  au  profit  de  Macpherson,  une  servitude  sur  la  por- 
"  tion  de  la  dite  terre,  tombée  au  lot  de  Patterson.  L'objet 
"  principal  de  cette  stipulation  est  un  chemin  à  faire,  «de  60 
^^  pieds  de  large,  au  moyfti  duquel  Macpher^n  espérait 
'^  rendre  son  héritage  plus  précieux,  et  non  le  sentier  en 
"  question  qui,  évidemment,  ne  devait  servir  de  passage  à 
'*  Macpherson  que  temporairement,  c'est-à-dire  en  attendant 
^^  la  confection  du  chemin  de  60  pieds,  qui  devait  lui  fournir 
^^  un  passage  permanent,  et  être  fait  dans  un  temps  peu 
"  éloigné. 

"  S'il  y  a  servitude,  ainsi  que  les  premiers  juges  l'pnt  re- 
"  connu,  quant  au  sentier,  cette  servitude  n'a  pu  être  éta- 
"  blie  pour  ce  sentier-là  même  que  par  la  stipulation  dont 
"  a  s'agit.  Or,  ce  passage  temporaire  que  le  sentier  doit 
"  foTimir,  n'étant  pas  l'objet  principal  de  la  convention  des 
**  parties,  comment  peut-on  soutenir  qu'il  forme  une  servi- 
^'  tude,  sans  que  le  chemin  de  60  pieds,  objet  principal  de 
"  cette  même  convention,  puisse  en  former  une*également  ? 
'^  Ou  ne  saurait  faire  aucune  distinction,  à  moins  de  s'ex- 
"  posera  tomber  dans  l'absurdité  de  prétendre,  que  le  sen- 
"  tier  en  question,  formait  une  servitude  av&nt  l'acte  de  pai^ 
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"  tage,  et  qne  cet  acte  n*a  pâB  ^h  l'efiet  rf'en  créer  une 
<<  aiitïe."  (1)  • 

Le  jugement  en  appel  est  comme  suit  : 

The  court  &c  ^,  1  Ccinsîdering  that  under  deed  t)f  saie  <k 
ihe  6lh  December  1846,  from  one  Leduc,  and  wife,  and  pas- 
lied  bef<^  Belle  <aiid  Cdlea^e,  Notaries,  the  said  David 
Lewis  Macphers<«i  and  James  l^tterson  have  become  pro- 
prietors of  a  cettain  Farm  therein  described,  and,  as  silch, 
have  been  in  posseseâiHi  xX  the  same,  par  indiviSy  untiithe 
execution  of  the  etcte  de  partage  hereinafter  mentioned  ;  i 
Considering  that  by  and  in  virtue  of  the  said  aeU  de  partage^ 
passed  before  the  same  Notaries  on  the  5th  June  1846,  ia 
certain  portion  of  the  said  farm  (being  the  parcel  of  land 
seized  in  this  cause)  was  allotted  and  fell  to  the  share  of 
4he  said  James  Patterson,  and  the  remaining  portion  to  the 
«aid  David  Lews  Macpherson  ;  tf  Considering  that  the  said 
acte  départage^  contains  a  certain  stipulation  to  the  following 
effect,  viz  : 

*  ^^  That  the  said  James  Patterson,  shall  also  be  bound,  and 
^^  Ûoih  hereby  promise,  bind  aAd  oblige  himself  to  make, 
^^  at  his  own  cOBts  and  expense,  in  the  coume  of  the  present 
^^  summer,  a  road  leading  from  lot  number  twenty  nine  and 
^^  thirty,  aforementioned,  that  is  to  say,  from  the  portion 
^^  of  the  said  farm,  so  allotted  to  the  said  Maq>herson  to  the 
"  Queen's  highway,  sixty  feet  wide,  whereof  thirty  feet  in 
<^  the  centre,  shall  be  gravelled  along  the  entire  length,  for 
^^  the  use  of  the  said  David  Lewis  Macpherson  and  repre- 
^^  sentatives,  at  the  centre  or  east  side  of  his,  the  said 
<<  James  Patterson's  portii»  of  said  Farm,  as  far  as  the 
*^  road  or  Queen's  highway  ;  and  until  the  same  shall  be 
^^  finished,  the  said  David  Lewis  Macpherson,  shall  have 
<^  the  use  of  the  present  road,  which  is  on  the  last  mention- 


(1)  16.Bap.âe  Jnxbm  vbo.  SerTitode,  Seotl,  p.249.260,S6otll.n.260,Seet  IS, 
265,  SMt  27,  p.  306  :-l.  Pudemis,  des  SemtndM,  Bdit  de  1838,  No.  U,  p.  26  •! 
27,  No.9,  p.&.6tp.  158. 
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^  ed  pordon  of  said  Farm,  in  qçmoBii^.with  the  si^id  Jamei 

4.  Considering  that  the  right  settled  by  the  parties,  by  and 
in  virtue  of  the  aforesaid  stipulation,  is  a  droit  réel  y  in  the 
nature  q{  a,  servitude  attaching  to  the  land  so  seized,  to  and 
in.favor  of  the  said  .Macpherson  and  his  representatives,  ixi 
the  possession,  of  his  aforesaid  portion  of  the  said  Farm  ;  not 
only  in  so  far  as  what  is  described  as  the  «present  or  existing 
load  is  concerned,  but  also  in  so  far  as  regards  the  sai4 
road,  of  sixty  feet  wide  to  be  made  as  i^oresaid,  and  the  more 
so  as  the  latter  road  is  the  principal  object  of  the  said  stipu- 
lation and  not  the  other. 

5.  CQ9sid«riAg  that  the  sf|i4  Wiilliam  Murray^  UDder^  the 
deedof.sale  of  16th  March  1848,  is  in  all:the  rights  and  piir 
vjJeges  of  the  said  Iicwi»  Macj^bierson^  in  relation  to  th« 
919^^  servitude  J  as  well  as.  with  reg^  to  one  of  the.  said 
ipads  as  tQ  the  other  ; 

6.  Considering,  therefore,  that  there  is  error  in  the  Judg* 
ment  of  the  Court  below,  by  which  the  said  servitude  is  not 
lecognized  or  admitted,  as  to  the  said  road  of  sixty  feet  wide 
to  be  made  as  aforesaid;  the  conclusions  of  the  said  Wil- 
liam Murray,  in  that  respect|.beiftgid^^msseds 

It  is  considered  and  adjudged  by  the  court,  now  here, 
that  the  said  Judgment;  to  wit,  the  Judgment  ren- 
dered in  this  cause,  by  the  superior  court  at  Montreal,  on  the' 
Srd  May  1853,  be  and  the  same  is  hereby  reversed,  an- 
nulled and  set  aside  ;  and  the  court  here,  proceeding  to 
render  the  Judgment  which  the  court  below  ought  to  have 
rendered,  doth  maintain  the  opposition  o/lfi  de  charge  made 
and  filed  by  the  said  William  Murray,  and  it  is  therefore 
ordered  and  adjudged  that  the  said  parcel  of  land  so  seized 
and  taken  in  execution  in  this  cause,  be  not  sold,  except 
subject  to  and  charged  and  affected  with  the  said  servitude 
as  established  by  the  said  acte  départage^  in  £avor  of  the  said 
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William  Mniray,  and  his  lepiesentatives  in  the  possession  of 
his  aforesaid  portion  of  the  said  faim,  and  theiefoie  char- 
geable with  and  subject  to,  lo.  the  making  by  the  aujudicch 
taire,  or  adjudicaUdrei  of  the  said  parcel  of  land,  or  his,  or 
their  representatives  in  the  possession  of  the  same,  at  his  or 
their  own  cost  ^and  expense,  a  road  leading  as  aforesaid, 
fiom  the  said  lots  number  twenty  nine  and  thirty,  aforemen- 
tioned of  the  said  William  Murray's  portion  of  the  said  farm, 
to  the  Queen's  highway,  sixty  feet  vfiae,  whereof  thir^  feet 
in  Uie  centre,  shall  be  gravelled  along  the  entire  length,  for 
the  use  of  the  said  William  Muiray,  and  his  representatives 
aforesaid,  at  the  centre  or  east  side  of  the  said  parcel  of 
land  so  seized  and  taken  inexécution,  as  Seut  as  the  road  or 
Queen's  ^highway,  and.  So.  in  the  meantime  and  until  the 
same  be  made  and  finished,  subject  also  to  the  use,  by  the 
said  William  Murray,  and  his  representatives  aforesaid,  of 
the  said  present  or  existing  road  which  is,  as  aforesaid,  on 
the  said  parcel  of  land  so  seized,  in  common  with  the  said 
adjudicaxaire  ox  adjudicaUdreSy  his  or  their  representatives 
in  the  possession  of  the  same  ;  with  costs,  as  well  in  the 
court  below  as  in  this  court,  against  the  said  Respcmdent  \ 
and  lastly  it  is  ordered  that  the  record  be  remitted. 

Cross  et  Bavcroit^  poor  l'Appelant, 
Rose  ot  Moirx,  pour  l'Intimé. 
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COUR  SUPÉRIEURE.— QUÉBEC. 

Présents:  Bowsn,  Juge-en-Chef,  MoBnretMKssDrrR,  Juges. 

C  AYLMuieêal » ••••  Dernandeurs. 

No.  663,    <  .  vs. 

(  Ajj^oppy  et  ai Défendeurs. 

Jugé  : — Qn'nn  donataira,  obligé  de  1  Held  ^— That  a  donee,  ixmnd  to  paj  the 
pajer  lei  dettee  da  donateur,  peat  être  I  debts  of  the  donor,  may  be  oondemned  to 
eondamaé  à  payer  le  montant  d^on  Ja-  |  pay  the  amount  of  a  Jadgment  rendered 
gement  renda  eontre  la  soooenion  va-  ...... 


OMite  dn  ddoatear,  pottérieorement  à  la 
paaationde  la  donation,  sur  la  dmple 
prodoetion  de  tel  jugement,  et  sans  qu'il 
«oit  nécesiâlre  de  prouver  que  la  oette 
«liitait  avant  la  passation  de  la  dona- 
tion, autrement  qoe  par  Vénoneé  du  Ju- 
nmsnt  Centra  .— SuniDraH,  Juse,  est 
^opinion  qoe  la  dette  qui  est  l'objet  du 
Jugement,  n'ayant  pas  une  date  certaine, 
et  ne  paraissant  pas  avoir  eu  son  ezis- 
ienee  avant  la  donation,  le  donataire 
s'en  est  pee  tenu,  et  que  raotion  doit  ôtre 


against  the  vacant  estate  of  the  donor, 
posterior  in  date  to  the  passing  of  the  do- 
nation, upon  the  mere  production  of 
such  Judgment,  and  without  it  be  neces- 
sary to  prove  that  the  debt  existed  prior 
to  the  passing  of  the  donation,  otherwise 
than  l^  what  is  statedin  such  Judgment. 
Conlrii  .«-Mbbbdith,  Justice,  is  of  opinion 
that  the  debt  for  which  the  Jadgment 
has  been  rendered,  having  no  date  certain, 
and  there  being  no  proof  of  its  existence, 
prior  to  the  psising  of  the  donation,  the 
donor  is  not  liable,  and  the  action  ought  to 
be  dismissed.  (1) 

Jugement  rendu  le  26me  jour  de  mai  1866. 

George  Waters  Allsopp,  acquit  de  son  père,  pour  lui  et 
ses  frères  et  sœurs,  les  seigneuries  d^  Jacques-Cartier  et 
d'Auteoil,  par  acte  de  vente  en  date  du  7  juin  1797,  devant 
Planté,  Notaire* 

James  Allsopp,  l'un  des  acquéreurs,  fut  absent  du  pays 
pendant  un  grand  nombre  d'années,— jusque  vers  l'année 
I8S9. — ^Duraift  le  temps  de  son  absence,  Geoige  Waters  All- 
90pp  eut  la  gestion  de  la  part  de  seigneurie  de  son  frère,' qjii, 
à  son  retour  au  pays,  lui  demanda  une  reddition  de  compte  et 
finit  par  intenter  une  action  contre  hd.  Mais  avant  l'insti- 
tution de  cette  action,  savoir  :  le  21  septembre  18S6,  de- 
vant Bigué,  Notaire,  Geoige  Waters  Allsopp  avait  fcdt  do- 
nation aux  Défendeurs  de  ses  parts  et  portions  dans  les  sei- 
gneuries Jacques-Cartier  et  d'Auteuil,  ci-dessus  mention- 
nées. Cette  donation  frit  coniBnnée  par  le  testament  du  do- 
nateur en  date  du  26  février  18S8.    Les  donataires  prirent 


(1)  OeJvgmflittaétéportédtTaitllftOOiird'^pel. 
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immédiatement  pomessioA  des  bien»- donnés.  Cette  dona* 
lion  était  une  doontioa^paiticMUâEeet  uooi  d'vug»  umvanalilê 
4q  btiew. 

L'actioa  de  James  AIsopp,  mentionnée  plus 'haut,  fut  si- 
gnifiée au  donateur  peu  de  jours  après  la  passation  de  cette 
djAiatioih — C'était  une  aoti<m  en  reddition -décompte  poor  1^ 
gestion  de  la  part  de  seigneurie  en  question^  depois  1805 
1^  183S*.  Le  donateur  contesta  cette  action»  et  le  28  sep- 
tçmbire  1837,  date  de  la  mort  de  George  Waters  AUsopp,  le 
procès  n'était  pas  encore  terminé.  James  Allsopp*  intenta 
alors  une  action  en  reprise  d'instance  contre  les  Défendeorsy 
oemme  légataires  du  dit  George  Waters  Allsopp,  et  par  un 
jugement  en  date  du  20  juin  1838,  les  fit  condamner  à  lui 
rendre  compte.  Ce  jugement  fut  porté  en  appel  et  •  fut  ren* 
versé  le  1er  avril  1840,  sur  le  principe  que  les  Défendeurs 
n'étaient  les  représentants  du  dit  George  Waters  Allsopp 
qu'à  tttre  particulier,  et  conséquemment  n'étaient  pas  tenus 
d^e  payer  ses  dettes. — Le  legs  porté  au  testament  n'était  rien 
autre  chose,  comme  il  est  déjà  dit,  que  la  ratification  de  la 
dotation. 


James  Allsopp  fit  alors  nommer  un  curateur  à  la 
sipn  vacante  de  George  Waters  Allsopp  renouveUa.son.  ac* 
tioa  en  r9dditicHi  de  compte  c(Hai}re  œ  curateur»  et  le  fit  caur 
damner  à  rendre  compte,  ainsi  qu'il  avait  fait  cend^pmer 
Intérieurement  le  dit  George  Watejfs.  AUeqipr-et  sur.  ce^  le 
curateur  produisit  un  compte  qui  fot  débattu— puis  référé  à 
miL  praticien^  Gçorge  B.  Faribault,  écuyer,.  lequel,  fit  xm 
t^port,  constatant  que  Iç  reliquat  de.  compte  dur  an  dit 
4$imes  AUsopp,  par  la  succession,  vaeante^  se  montait  à.  la 
somme  de  J&4S5  10  2}  avec  intérêt  du  1er  oetobie.  1835* 
d^  de  la  première  action,  et  enfin  par^  un  jugmnenl  final, 
jomàa  le  31  noars  1846,  ledit  James  AUsopp  obtint  jugemem 
Ofmtrer  Jpsiab  Hunt,  le  curateur  à  la  ditesuncessipqi  vacante^ 
pour  la  somme  dernièrement  mentionné,  avec  intérêt  comme 
susdit 
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Les  Demanderurs  étant  aux  droits  du  dit  James  Allsopp, 
intentèrent  ensuite  la  présente  action  contre  les  Défendeurs 
pour  le  montant  de  ce  jugement^  alléguant  qu'ils  en'  étaient 
tenus  personnellement  en  vertu  de  la  donation  du  21  sep- 
tembre 1835 — se  fondant  siir  la  clause  qui  suit  :  ^^  Enfin 
*'  cette  donation  ainsi  faite  à  la  charge  par  les  dits  dona- 
"  taiies,  leurs  hoirs  et  ayants  cause,  de  payer,  acquitter  et 
"  décharger  toutes  les  dettes,  redevances  et  obligations  du 
"  dit  donateur — chacun  d'eux  payant  et  acquittant  telle  por- 
^  tion  des  dites  dettes.qui  aura  été  contractée  pour  ce  qui 
"lui  advient  par  H  présente  donation,  Pintehtion  du  dit  do- 
"  nateur  n'étant  pas  que  l'un  ou  aucun  des  dits  donataires, 
"  contribue  au  paiement  des  dettes  qui  auront  été  contractées 
"  pour  les  biens  échus  à  l'un  ou  l'autre  des  autres  par  la 
"  dite  présente  donation.  " 

Pour  bien  comprendre  cette  clause,  il  faut  savoir  que 
cette  donation  était  une  donation  de  certains  biens  aux  Dé- 
fendeurs, et  de  certains  autres  biens  à  L.  A.  de  St  Georges, 
et  son  épouse,  et  que,  suivant  les  Défendeurs,  cette  clause 
obligeait  ces  deux  catégories  de  donataires  à  payer,  respec- 
tivement, seulement  les  dettes  du  donateur  dues  sur  et  par 
les  biens  donnés. 

A  cette  action,  les  Défendeurs  plaidèrent, — lo.  Une  dé- 
fense en  fait,  devenue  un  moyen  important  dans  la  cause  en 
conséquence  de  l'insuffisance  de  la  preuve  faite  par  les  Pe- 
mandeûrs,  et  So.  Une  exception,  alléguant  en  substance, 
entr'autres  moyens,  qu'ils  n'étaient  point  tenus  de  payer  la 
dette  en  question,  attendu  qu'elle  n'ét^t  point  une.  dette  due 
par  les  biens  à  eux  donnés,  et  que,  d'ailleurs,  ils  avaient  droit 
4'opposer  la  chose  jugée,  résultant  du  jugement  rendu  en 
appel  le  1er  avril  1840. 

Les  Défendeurs  prétendaient  que  l'action  des  Demandeurs 

*  devaient    être'  déboutée  :  lo.  Parceque    les  Demandeurs 

n'avaient  point  £edt  preuve  que  les  items  du  compte  qui  avait 

2k 
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servi  de  base  oa  jugement  jrendu  le  S 1  mars  1846|  contre  Josiafa 
Hunt,  curateur  à  la  dite  succession  vacante, — étaient  dûs 
antérieurement  au  21  septembre  18Sd,  date  de  la  donation. 

2o.  Parcequeni  le  rapport  de.6.  B.  Faribault,  ni  même 
la  déclaration  originaire  signifiée  à  George  Waters  Allsopp 
n'avaient  été  produits  en  la  cause,  et  qile  les  Deman- 
deurs s'étaient  contentés  de  produire  des  copies  de  jugements 
rendus  dans  diverses  procédures,  auxquels  les  Appelants 
n'étaient  pas  parties,  et  qui,  par  rapport  à  eux,  ne  faisaient  au- 
cune preuve,  estant  res  inter  alios  actay,  et  n'ayant  point  4e 
date  certaine.  . 

So.  Parceque  la  clause  de  la  donation  sus-mentionnée, 
limitait  l'obligation  des  Demandeurs  au  paiement  des  dettes 
dues  par  les  biens  à  eux  donnés. 

4o.  Paiceque  cette  clause,  vague  et  générale,  ne  contenait 
pas  une  indication  de  paiement  suffisante  pour  autoriser 
aucun  créancier  à  porter  l'action  directe  contre  les  dona- 
taires. 

6o.  Parceque  les  Défendeurs  avaient  droit  d'invoquer  la 
chose  jugée'en  vertu  du  jugement  du  1er  avril  1840  ; — ^non- 
obstant que  l'action  eut  été  portée  contre  les  Appelants  dans 
cette  première  cause  comme  légataires,  tandis  qu'en  la  pré- 
sente, ils  étaient  poursuivis,  comme  donataire  : — attendu  que 
le  legs  en  question  n'était  autre  chose  que  la  répétition  et  la 
ratification  de  la  donation,  et  que  le  testament  de  feu  (Seorge 
Waters  Allsopp  ne  pouvait  s'interpréter  que  .conjointement 
avec  la  donation,  et  que,  conséquemment,  les  obligations  im- 
posées aux  Défendeurs  en  vertu  de  la  donation  avaient  été 
soumises  ^  l'examen  de  la  cour  d'appel. 

La  contestation  étant  liée  entre  les.  parties,  et  la  preuve 
produite  de  part  et  d'autre,  la  majorité  de  la  cour,  c/)mposée 
de  Bowen  et  Morin,  Juges,  fut  d'opinion  que  l'action  des 
Demandeurs  •  était  bien  fondée,  et  qu'il  était  suffisam- 
ment établi  que  la  dette  était  l'une  de  celles  dont  les  Défen- 


371 

dears  étaient  tenas  aux  termes  de  leur  donation.    Mere- 
dithy  Juge,  au  contraire,  ét^it  d'avis  que  Pacticm  des  Deman- 
deurs devait  êtïe  déboutée,  parce  qu'ils  avaient  failli  de  prou-  * 
ver  que  la  dette  qu'ils  réclamaient,  avait  une  date  certaine 
antérieure  à  la  donation. 

Le  jugement  est  motivé  comme  suit  : 

La  Cour  etc.,  considérant  que  les  Demandeurs  ont  bien  éta- 
bli l'existence,  à  l'époque  de  la  donation  consentie  le  vingt  et 
un  septembre  mil  huit  cent  trente   cinq,  au  Cap-Santé,  de- 
vant Mtre  Bigué,  Notaire,  et  témoins,  en  faveur  des  Défen- 
deurs actuels,  et  aussi  de  Robert  Allsopp  fils,  écuyer,  et 
de  Dame  Adelaide  Allsopp,  épouse  de  Laurent  A.  de  Saint- 
Georges,   par  George   Waters  Allsopp,  écuyer,  maintenant 
décédé,  d'une  dette  au  montant  de  quatre   cent  trente  cinq 
livres,  dix  chelins,  et  deux  deniers,  due  par  le  dit  George 
Waters  Allsopp  à  feu  James  Allsopp,  écuyer,  aussi  main- 
tenant décédé,  et  aux   droits  duquel  est  la  Défenderesse 
comme  sa  légataire  universelle,  ainsi  qu'il  appert  par  le  testa- 
ment du  diKl  âmes  Allsopp,  en  date  du  vingt-six  février  mil  huit 
cent  trente  huit,  reçu  au  Cap-Santé  devant  Mtre.  Bigué  et  son 
confrère.  Notaires,  la  dite  dette  portant  intérêt  à  compter  du 
premier  octobre  mil  huit  cent  trente  cinq,  icelle  dette,^  ainsi 
que  l'intérêt,  poatérieurement  constatés  e^  établis  par  divers 
jugements  et  ordres  mentionnés  en  la  déclaration,  et  rendus 
par  la  cour  du  Banc  du  Roi  et  la  cour  du  Banc  de  la  Reine 
de  ce  district,  et  par  la  cour  Provinciale  d'appel,  sur  une  pour- 
suite intentée  originairement  par  le  dit  James  Allsopp  centre 
le  dit  George  Waters  Allsopp,  en  reddition  de  compte  pour 
l'administration  et  gestion  de  certaineë  affaires,  et  pour- 
suivie après  le  décès  du  dit  Greorge  Waters  Allsopp  contre 
Josiah  Hunt,  écuyer,  curateur  à  sa  succession,  notamment 
par  le  jugement  refadu  par  la  dite  cour  du  Banc  de  la  Reine, 
le  trente  et  un  mars  mil  huit  cent  quarante  six,  condamnalit 
le  dit  Josiah  Hunt,  eh  sa  dite  qualité,  à  payer  au  dit  James 
Allsopp  la  somme  de  quatre  cent  trente  cinq  livres,  dix  che- 
lins et  deux  deniers  et  demi,  avec  intérêt  du  premier  octobre 


372 

mil  huit  cent  trente  cinq,  et  aux  dépens,  de  la  taxe  desquels 
néanmoins  il  n'appert  pas  ;  oonsidéiant  que,  par  suite  de 
'  la  dite  donation,  que  les  Défendeurs  ont  acceptée  pour  leur 
part,  et  notamment  par  la  chaige  imposée  par  le  dit  George 
Waters  Âllsopp,  donateur,  auxdonataireç  en  la  dite  donation, 
de  payer,  acquitter  et  décharger  toutes  les  dettes,  rede^^mces 
et  obligations  du  donateur,  à  laquelle  charge  les  Défen- 
deurs se  sont  soumis  par  le  dit  acte,  les  Défendeurs  sont 
tenus  aux  termes  du  droit,  et  à  ceux  de  la  dite  donation,  au 
paiement  de  la  dite  somme  de  quatre  cent  trente  cinq  livres, 
dix  chelins,  et  deux  deniers  et  demi,  ainsi  \ue  des  intérêts 
accrus  sur  ieelle,  que  là  dite  dette  du  dit  George  Waters 
Allsopp  n'étant  pas  de  celles  qu'il  avait,  en  l'acte  de  dona- 
tion, réglé  devoir  être  payées  et  acquittées  par  portions  par 
chacun  des  donataires,  suivant  qu'elles  auraient  été  con- 
tractées pour  ce  qui  lui  advenait,  doit  en  loi  être  partagée 
sans  solidité  entre  les  quatre  donataires  sus-nommés,  et 
qu'ainsi  les  Défendeurs  en  sont  tenus  pour  moitié,  savoir,  cha- 
cun pour  un  quart  ; — ^vû  que  la  Deinanderesse  est  bien  et  due- 
ment  en  possession  de  son  legs  ; — ^vû  aussi  que  l'exception 
de  chose  jugée  ne  s'applique  pas,  les  Défendeurs  n'ayant 
par  le  jugement  rendu  en  la  dite  cour  d'appel,  mentionné 
aux  exceptions  des  dits  Défendeurs  en  la  -  présente  cause, 
été  déchargés  que  â'une  demande  en  reprise  d'instance  di- 
rigée contre  eux  à  titre  universel  dans  la  poursuite  plus  am- 
plement ci-haut  mentionnée  ;— condamne  les  Défendeurs, 
pour  les  causes  et  considérations  cindessus,  à  payer  aux  De- 
mandeurs, deux  cent  dix-sept  Livres,  quinze  chelins  et  un 
denier  courant,  avec  intérêt  du  premier  octobre  mil  huit 
cent  trente  cinq  jusqu'à  parfait  paiement,  et  les  dépens  de 
la  présente  action. 

MsBXDiTH,  Justice,  dis8mNmte:-^Ttns  action  is  found- 
ed on  a  deed  of  donation,  by  which  the  late  George 
Waters  Allsopp,  gave  certain  real  estate  to  the  Defen- 
dants, and  others,  on  condition  of  their  paying  certain 
debts.    The'Plaintifis,  Mr.  ioid  Mrs.  Aylwin,  (in  the  right 
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of  the  latter,)  represent  the  late  James  Allsqpp,  a 
czeditor  as  they  allege,  of  Greorge  Waters  AUsopp,  at  the  date 
of  the  donation  ;  and  the  object  of  the  present  action  is  to 
compel  the  Defendants,  as  donees,  to  pay  to  the  Plaintiffs 
as  representing  James  Allsopp,  the  debt  they  allege  to  have 
been  due  to  him,  by  Greorge  Waters  Allsopp. 

The  chief  difficulty  that  this  case  has  presented  to  my 
mind,  is  one  rather  of  fact  than  of  law.  The  donees  «by  the 
donation  in  question  have,  as  [  understand  it,  undertalten  to 

pay  the  debts  due  by  the  donor  at  the  date  of  the  donation, 
• 

In  order,  under  that  covenant,  to  make  the  donees  liable 
for  any  debt,  it  is  incumbent  upon  the  creditor  suing  '  tq 
establish,  that  the  debt  sued  for  was  actually  due  by  the  do- 
nor, ai  the  date  of  tièe  donation  ;  and  the  question  of  fact  to 
which  I  have  adverted,  as  having  presented  difficulty  to  my 
mind,  is  as  to  whether  the  Plaintiifs  in  this  case,  have  pro- 
ved by  legal  evidence,  as  against  the  Defendants,  that  the 
debt  now  claimed  by  them,  was  due  on  the  21st  day  of  Sept. 
.  1835,  the  daté  of  the  donation.  The  evidence  offered  on 
this  point  consists  of  several  judgments,  the  most  important 
of  which  are  the  interlocutory  judgment  of  the  20tli  June, 
1836,  condemning  George  Waters  Allsopp  to  render  an  ac- . 
count,  and  the  anal  judgment  of  the  S  1st  March,  - 1846,  con- 
demning the  curator  to  the  estate  of  George  W.  Allsopp,  to 
pay  the  Plaintiffs,  the  sum  of  £435,^  the  balance  due  to  them 
on  the  account  so  rendered.  One  of.  these  judgments  was 
rendered  about  nine  months,  and  the  other  nine  years,  after 
the  making  of  the  donation  ;  and  the  action  in  which  they 
were  rendered  had  not  even  been  commenced  at  the  date  of 
that  deed.  Do  then  the  judgments,  thus  recovered,  legally 
establish,  as  against  the  Defendants  in  this  cause,  that  the 
said  sum  of  £435,  was  due  by  George  W.  Allsopp  when 
the  donation  was  made  ?  I  think  not  ;  because  the  judg- 
ments were  rendered  after  the  date  of  the  donation,  anà  in  a 
suit  in  which  the  Defendants  were  not  parties,  and  were  not 
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lepresented  in  any  way.  It  may  be  added  that  the  jadg* 
ments  do  not  even,  expressly  declare  that  the  debt  in  ques- 
tion accrued  at  any  particular  time,  and  as  I  have  already 
observed,  the  suit  in  which  the .  judgments  were  obtained, 
was  instituted  after  the  making  of  the  donation.  It  is  plain  that 
if  George  W.  Allsopp  had  wished  it,  the  judgment  now 
sought  to  be  enforced  against  the  Defendants,  might  have' 
been  for  £^000,  or  any  greater  sum,  instead  of  £400  ;  and 
it  can'hardly  be  contended,  that  a  donor  who  has  made  a 
donation,  subject  to  the  payment  of  his  debts,  can  afterwards 
increase,  at  his  pleasure,  the  amount  to  be  paid  by  the  done^. 
.  It  was  for  the  Plaintiffs  to  have  shown  that  these  judgments, 
by  themselves,  and  irrespectively  of  the  evidence  upon 
which  they  may  have  been  rendered,  are  -proof  under  the  cir- 
cumstances of  the  present.case,  against  the  Défendants  ;  and 
I  must  say  that  I  know  of  no  principle  of  *  law,  according  to 
which  I  would  be  justified  in  giving  to  them  that  effect. . 
If  the  judgment  relied  on  weve  based  upon  evidence,  which 
would  be  binding  upon  the  Defendants  in  this  cause,  for  ins- 
tance, upon  authentic  instruments,  bearing  date  before  the 
donation,  that  evidence  ought  to  have  been  produced  in  the 
present  case.  We  cannot  be  certain,  from  the  record  as  it  is 
be£oie  us,  what  was  the  evidence  in  the  former  suit 
The  final  judgment  however  says,  «that  the  curator  to  the  es- 
tate of  Creorge  W.  Allsopp,  in  obedience  to  an  order  of  the 
Court,  produced  an  account,  and  from  the  nature  of  the 
case,  it  is  probable,  that  the  greater  part  of  the  liabili^  of 
the  estate  of  George  W.  Allsopp,  was  established  by  the 
account  so  rendered  ;  and  it  is  also  probable,  that  according 
to  the  account,  the  liability  of  the  Defendants  would  appear 
to  have  accrued  before  the  date  of  the  donation.  But  still, 
the  account  of  the  curator,  although  sufficient  to  support  a 
judgment  against  the  estate  represented  by  him,  would  not 
be  binding  upon  the  present  Defendants. 

The  account  books,  or  other  private  papers  of  Gréorge  W. 
Allsopp,  even  supposing  them  to  bear  date  befoie  the  dcxia- 
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tion,  would  not  prove  their  date  as  against  the  Defendants 
m  this  cause»  It  is  true,  that  as  regards  the  property  which 
was  the  subject  of  the  donation,  the  Defendants  are  the  ayanis 
cause  à  titre  particulier. o{  the  donor,  but  as  to  acts  sous  seing 
firivé  made  by  him  in  favor  of  others^  the  Defendants,  as  {2o- 
notaires  particuliers^  are  to  be  considered  as  Tiers  ;  (1)  and 
Aerefore,  such  acts  sou^  seing  privée  as  I  have  already  ob- 
served^ are.  not, .  as  to  their  date,  proof  against  them. 


(1)  5Man»d6,  p.  B6,  sarTut  1328  d«  CodeCir.  On  oompnnd  fMUêmênti  «I 
on  a  déjà  dk  incidemment,  one  notre  article  entend  far  tien  tbns  -oenz  qni  ont  traité 
«reo  la  personne  de  laqnello  émane  Tacte,  c'est-à-dire,  ees  ayants  cause  à  titre 
particnlier.  D  est  bien  clair  en  effet,  qu'il  ne  s'a^^t  pas  lei  de  tiers  étrangers  à 
eette  personne,  et  qae  n'intéresse  pas  l'acte  par  elle  soaserit  ;  pour  ceux-ci  il  est  bien 
Indifférent  qoe  Facte  ait  on  n'ait  pas  date  eertaine,  pnisane  cet  acte  ne  produit 
aoenn  effet  ni  poor  ni  contre  eux  ;  c'est  quant  à  eux  rea  trUer  aiioê  acta,  quœalU» 
nen  noett  née  prodâêi  :  ponr  que  je  puCssé  me  prévaloir  du  défaut  de  date  certuna 
d'un  acte,  et  même  pour  qu'il  y  ait  lieu  de  se  demander  si  je  puis  ou  non  m'en  pré- 
valoir, il  est  bien  évident  an'il  faut  que  je  sdis  de  ceux  contre  lesquels  cet  acte  peut 
«rodulre  son  effet  :— Troplong,  Priv^  et  Hyp.  No.  635  in  Jbu,  eiU  un  arrêt  de 
la  Gour  de  Kancy,  rendu  sur  ses  conclusions  le  14  Fév.  184S,  qui  a  décidé  que  le  dona- 
taira  peut  être  sdmis  à  critiquer  la  date  d'une  obligation  sous  seing  privé,  «ottseri<« 
par  le  donateur ^  et  que  cet  acte  ne  peut  lui  être  opposé^  comme  ayant  date  certaine  à 
ion  égard  :>-Troplonff,  Priv.  et  Hypw  No.  631  injlMy'p.  369.  Il  faut  done  recon- 
naître que,  dans  ces  hypothèses,  tons  les  auteurs  cités  ont  pensé  que  l'on  se  portaiU 
comme  Here  tontes  les  nris  que  l'on  contestait  la  date  d'un  acte  sons  seing  privé  fii^ 
parcelni  dont  on  est  l' ayant-cause  au  profit  d'un  autre  créancier  :— Merlm,  Quea- 
tions  de  Droit  vbo.  Tiers.,  p.  9,  8o  Ed.  sur  un  arrôt  du  11  Fav.  1922.  dit  que  quoiqm 
le  droit  du  donataira  émane  originairement  du  doaate^r,  signataire  de  la  quittance, 
il  n'est  paa  moins  vrai  qne  le  même  donataire  est  un  tiers  il' égard  du  détenteur*  et 
véme  à  l'égard  du  donateur,  en.  c»  qui  concerne  l'empêchement  de  oelui-ei  d'attenter 
directement  ni  indirectement  à  l'irrévecabihté  de  la  donation  :— 13  Duranton,  p.  14L 
9e.  136,  is  particularly  elear  on  this  point  ;  as  to  ToulUer's  opinion  being  wrong  widéi 
Tropiong,  Priv.  et  Hyp.  Ko  629  et  seq.,  at  No.  631,  the  author  says  :  Prouvons  maintenant 
m  l'oiSnion  de  M.  Tonllier  est  nouvelle  et  isolée  quoiqu'il  se  fasse  illnsien  au  point 
le  croire  que  c'est  celle  des  jurisconsultes  de  tous  tes  âges  : — 6  M  arcade,  p.  66,  spea- 
king of  the  opinien  of  Tonllier  on  this  peint  ealto  it  "  nne  hérésie,  "  «t  page  6S,  tha 
same  author  says  :  **  U  va  sans  dire  au  surplus  que  l'étrange  erreur  de  Tonllier, 
malgré  ses  longs  efforts  pour  la  faire  triompher  a  toujours  été  repoussée  par  la  juris» 
prudenee,  aussi  bien  que  par  les  auteurs, '^  and  the  author  then  cites  six  arrête  ia 
support  or  Iiis  own  views.  See  also  %  Grenier,  p.  130,  No.  364,  :— Merlin,  Questioni 
de-^reitvbo.   Tiers,  and  the  numerous  ati^dto  there  dted. — 

Aj  to  universal  Donee  being  liable  for  those  debts  only  which  have  a  date  certain, 
t  Delvinoourt,  p.  276.  Si  la  donation  est  universelle  des  biens  présents,  |p 
pense  que  le  ^nataiie  est  tenu,  même  sans  stipulation,  de  payer  toutes  lea 
dettes  existantes  à  .l'époque  de  la  donation  jusqu'à  ooncnmnoe  des  biens 
eompris  dans  la  donation^  rils  sont  •toutefois  ooastatés  par  un  inventaire,  est* 
aiienUm  eot  onus  uniterêitaiiê,  mai»  à  ta  charge  par  le  erSaneUr  de  proiUr 
wer  que  sa  erlofice  eai  anUrieure  à  la  donaUonj  and  at  page  77  of  the  same  volume,  th«' 
author  speaks  of  the  obUgaiion  on  the  pwrt  of  the  donee  to  pay  the  debts  of  the 
ir,  other  tha 


donor,  other  than  those  having  a  date  cerkmujju  causing  the  donation  to  be  nulL 
See.  also  2  Dallos,  Rep.  vbo.  Donation,  No.  324.  Ainsi  le  donataire  universel  des 
biens  présents  est  tenu  personnellement  de  tontes  les  dettes  exietanteo,  et  want  date 
eertaine  oDont  la  donation  ''  ;~8  Duranton,  p.  643.  No.  482.  injbu.  "  Mulement 
le  donataire  ne  serait  obligé  qu'à  l'égard  des  dettes  dont  l'exiftenoe  était  oeitaint  au 
)»ur  de  la  donation." 
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I  am  aware  that  Toullier  has  contended  that  an  acte  sous 
seing  privée  i^^root^  even  as  to  its  date,  against  Xhe  ayanls 
cause  (although  à  titre  particulier)  ojfthe  person  by  whom 
such  act  was  made.  (1)  But  this  opinion  of  Toullier  is  shown 
to  be  opposed  to  the  writings  of  the  best  authors  before  his 
time  ;  and  is  combated,  and  I  think  1  may  say  proved  to  be 
as  erroneous,  as  it  is  dangerous,  by  Merlin,  (9)  Grenier,  (3) 
Marcadé,  (4)  and  Troplong.  (5)  According  then  lo  my  view 
the  case  stands  thus  :  The  Judgments  rendered,  against  the 
curator  to  the  estate  of  George  W.  Allsopp,  after  the  date .  of 
the  donation,  are  not  of  themselves  proof,  as  against  the 
present  Defendants,  that  the  sum  of  money  payable  under 
these  judgments,  was  due  at  the  date  of  the  donation  ;  and 
as  in  addition  to  the  production  of  the  judgments,  the  Plain» 
tifis  have  not  shown,  and  probably  could  not  have  shown^ 
that  those  judgments  were  rendered  upon  evidence,  which 
could  have  bound  the  Defendants,  as  to  the  date  of  thç  debt 
in  question,  I  am  of  opinion  that  the  Plaintiffs  have  failed  to 
show  that  which  it  was  incumbent  upon  them  to  es- 
tablish, namely  :  that  the  debt  in  question  was  actually  due 
by  Greorge  W.  Allsopp,  at  the  date  of  the  donation. 

There  is  another  light  in  which  this  case  may  be 
viewed.  A  donee,  à  titre  particulier ^  who  has  covenanted  to 
pay  the  debts  of  the  donor,  would  seem  by  his  covenant,  to 
be  under  the  same  obligations,  in  favour  of  the  creditors  of 
the  donor,  that  a  donataire  à  titre  universel  is  subjected  to» 
by  operation  of  law,  without  any  special  covenant.  (6) 

Now  the  obligation  of  the  donataire  universel  in  the  case 
supposed,  is,  in  effect,  to  pay  the  debts  of  the  donor  ^^  having 
an  authentic  date  anterior  to  the.  dqpation,"  ayant ^dale  cer^ 
taine  antérieure  à  la  donation  ;  and  no  other. 


(n  8  Toanier»  Ko  246,  etjeq. 


-(2)  Merlin,  Qaeslioiu  de  Drûlt,  rbo.  TUr9^  and  mimenwi  arr<ià  eitod  there. 

(3)  2  Grenier,  p.  130,  Ko.  254. 

(4)  5  Maieadé,  p.  56. 

(5)  Troplong,  Priv.  ei  Hrp.  Koe.  629,  631. 

(6)  Pothier,  p.  417  :— 7  KonreM  Ben.  rbo.  nonatiOD,p.  ll,a.iy,  No.1.  . 
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GrenieT,  (1)  speaking  of  a  donation  universelle^  says  : 
'^  le  donataire  est  seulement  tenu  de  celles  qui  sont  établies 
^'  par  des  titres  ayant  une  date  certaine  antérieure  à  la  do- 
"  nation.  ''^  In  support  of  this  doctrine  the  author  refers  to 
twoarritSy  of  the  latter  of  which  he  says  :  "  Dans  Pespèce 
'<  de  ce  dernier  arrêt  la  dette  n'avait  pas  date  certaine,  et 
''  la  Cour  a  jugé  avec  raison  que  le  donataire  ne  représen- 
'*  tait  pas  à  cet  égard  le  donateur,  qui  devait  êtœ  consi- 
^^  déré  conune  un  tiers,  et  n'était  pas  assujetti  au  paye- 
"  ment.  " 

The  debt  sought  to  be  revovered  in  the  present  case  has 
not  a  date  certaine  antérieure  à  la  donation^  and,  therefore, 
according  to  this  view  of  the  case,  the  Defendants,  as  donees, 
could  not  be  made  liable  for  it.  (2).  Upon  the  whole  I  am  of 
opinion  that  the  present  action  ought  not.  to  be  maintained. 

AimREWs  et  Campbeli.,  pour  les  Demandeurs. 
^juiÈVRE  et  Angers,  pour  les  Défendeurs. 


(1)  Orenier,  Traité  des  Donations,  No.  17,  p.  347  :— 6  Daranton,  p.  443.*— 2 
Dalloi,  B«p.  ybo.  Donation.  No.  324  :— 2  Delyinooait,  ^  216-7. 

(2^  Vide  also  the  amndiranta  of  the  arrit  of  the  11th  Febmai^-,  1822,  giren  by 
Merunin  hia  Qucslioiw  dc  droU^  and  aboTo  referred  to. 
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SUPERIOR  COURT.— MONTREAL- 
Before  Day,  Vanfelsoit,  and  Mobtdslst,  Justices. 
No«  1232.  Expartèj   Hartsy, » Petitioner. 

J«g«  :--^lo.  Ont  1a  pranow  i  ImU  d'mi 
emplaoemeni  et  •poavoir  d'vfta,  prèi  U 
Canal  Lachitto,  omm  Im  limito»  d»  1* 
Cité  de  Montréal,  par  bail  des  Commii- 
saires  des  Traraux  Publies,  poor  ringt  et 
un  ans,  aree  faonlté  de  le  renoaTeUer  4 
perpétuité  aux  oonditlons  meationbées 
dans  le  bail,  acquiert  un  Ju*  ûrre,  «i. 
devient  responsable,  oomme  propriétaire 
da  fonds  baillé,  des  taxes  et  ootisationa 
imposées  par  la  Cité. 

2o.  Qae  tel  bail  emporte  àUénation  àm 
domaine  ntile,  la  Couronne  ne  retenant 
que  le  domaine  directe,  et  que  si  il  est 
fait  arant  la  passation  de  Taete  de  la  \4m 
et  15e  Viot  chap.  128,  ce  baU  n'est  paa 
aflboté  par  les  pouvoirs  conférés  à  la  Cor- 
poration de  la  Cité  par  la  92e  Sectioft  d* 
eetaete'. 


Held  ^-lo.  That  the  lessee  of  a  letand 
water  power  near  the  Lachine  Canal,  and 
within  the  Umits  of  the  City  of  Montreal, 
ftom  the  Commissioners  of  Public  Works 
imder  a  lease  for  twenty  one  years,  re- 
newable for  ever  on  the  terms  mentioned 
in  the  lease,  has"  a  jua  in  re,  and  is 
liable  for  (^  taxée  and  assessmentSi  as 
preprietor  of  the  leased  property. 


3o.  That  sueh  lease  Js  an  àKenatton  of 
the  dofmaiiu  utiUf  the  Crown  having 
enly  the  domaine  cUr»^  and  if  made  pre- 
vious to  the  14th  and  16  Viot.  ohap.  128, 
is  act  affected  by  the  powers*  conferred 
upon  the  Corporation  ef  the  City  by  the 
92nd  Seotion  of  that  act 


'   Judgment  rendered  the  ISth  October  1854.. 

The  judgment  sought  to  be  set  aside  was  rendered  in -the 
Recorder's  Court  fov  the  City  of  Montreal,  on  the  16th  Sep- 
tember 1854,  condemning  the  Petitioner,  as  owner  of  cer^ 
tain  stores  and  lots  of  land  adjoining  the  Lachine  Canal, 
within  the  City  limits,  to  pay  to  the  Corporation  of  the  City 
the  sum  of  £57  15,  being  the  amount  of  four  years  assess- 
ments on  the  property,  accrued  and  become  due  under  a 
by-law  of  the  Corporation,  No.  185,  referred  to  in  the  sum- 
mons. The  Petitioner,  as  appears  by  the  proceedings  in  the 
Recorder's  Court;^  pleaded  an  exception,  to  the  jurisdiction 
of  the  court,  and  a  peremptory  exception,  and  Défense  au  fonds 
en  fait  The  matters  set  forth  in.  the  exceptions,  and  relied 
on  for  setting  aside  the  judgment,  sufficiently  appear  from 
the  remarks  ojf  the  learned  Judge  who  rendered  the  judg- 
ment in  the  Superior  Court. 

Day,  Justice  :— This  case  comes  before  the  court  on  a  writ 
of  certiorari,  from  the  Recorder's  Court  in  this  City  in  which 
a  judgment  was  rendered  condemning  the  Defendant  to  pay 
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City  Taxes  and  assessments  on  two  hydraulic  lots  at  the 
Lachihe  Canal,  the  one  being  vacant,  and  the  other  having 
buildings.  The  Defendant,  by  his  exception  in  the  court 
below,  and  at  the  hearing  in  this  court,  argued  that  the  Re- 
eorder,  in  condemoing  him,  had  exceeded  his  jurisdiction  ; 
in  as  much  as  the  property  did  not  vest  in  the  Defendant, 
as  proprietor,  but  was  only  held  by  him  on  a  lease  from  the 
Commissioners  of  Public  Works,  which  gave  him  no  jus  in 
ff  ;»and  the  property^  as  belonging  to  the  government,  was 
exempt  from  taxation  ;  because,  under  the  terms  of  the  act 
of  incorporation  of  the  City  itself,  this  particular  property 
was  exempt  from  all  authority  conferred  upon  the  Corpo- 
ration. 

The  first  of  the  points  urged  by  the  Applicant  in  the 
case  has  already  been  decided  by  the  Court  in  the  case 
of  Ira  Gould,  where  the  (pinion  was  expressed  that  a  case 
similar  to  the  one  under  consideration  was  not  a  common 
bail,  but  partook' of  the  nature  of  ^bctil  emphytéotique.^  and, 
therefore,  that  the  lessee  was  liable,  for  the  city  taxes  :  that 
the  Crown  had  no  other  right  in  the  land  than  the  domaine 
directe,  and  that  the domaineutile  was  in  the  hands  of  the 
lessee  ; — that,  in  consequence,  the  lessee  was  liable  for  all 
taxes  ; — that  the  case  was  taken  out  of  the  operation  of  the  10th 
and  11th  Vict.  Cap.  31,  which  enacted  that  property  be- 
longing to  Her  Majesty  should  not  be  liable  to  taxation. 
The  Court  then'  held  that  the  land  under  consideration  did 
not  belong  to  Her  Majesty,  but  had  become  the  property  of 
the  lessee,  such  was  the  opinion  of  the  Court  in  the  former 
case.  The  Court  has  gone  over  the  case  again,  as  the  argu- 
ment at  the  bar  in  the  present  case  was  close,  able  and  cor- 
rect,'but  the  result  of  the  new  examination  lias  not  changed 
the  former  decision  of  the  Court.  The  first  point  the  Court 
now  looks. at,  is  the  authority  by  which  the  Commissioners 
of  fhe  Board  Works  disposed  of  the  property.  By  the  9th 
Vict;  Cap.  37,  Sect.  13,  it  is  enacted  "  That  all  lands,  real 
^*  property,  streams,  or  water  courses,  acquired  heretofore 
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*^  for  the  use  of  the  Public  Works  vested  in  the  Board  of 
"  works,  shall  be  vested  in  Her  Majesty,  her  heirs  and  suc- 
"  ecssors,  to  and  for  the  purposes  of  the  said  works,  and  when 
"  th'e  same^  or  any  lands,  real  property,  streams  or  water 
"  courses,  hereafter  to  be  acquired,  or  any  portion  thereof,  are 
"  not  required  for  the  said  works,  they  may  be  disposed  of 
"  under  the  sanction  and  authority  of  the  Governor  in  Coun- 
"  cil,  and  the  proceeds  thereof  accounted  for  as  public  monies  ; 
"  and  that  all  such  hydraulic  powers  as  have  beeu  or  may  bé 
"  hereafter  created  by  the  construction  of  any  Public  Works, 
"or  the  expenditure  of  any  public  monies  ttterepn,  shall  be 
"  vested  in  Her  Majesty,  her  heirs  and  successors,  and  any  por- 
"  tion  thereof,  not  required  for  Public.  Works,  may  be  disposed* 
"  of  under  the   sanction  and  authority  of  the  Governor  in 
"  Council  by  sale  or  lease,  the  proceeds  of  such  sale  or  sales 
"  lease  or  lea  ses  to  be  accounted  foras  public  monies."  The 
term  "  dispose  "   here  used,  applies,  in  all  instances  in  my 
recollectioa,  to  aRenatlon,  and  never  to  the  ordinary  lease 
by  landlord  to  tenant  from  year  to  year,  and 'it  must  be 
taken  as  equivalent  to  a  sale.     The  intention  of  the  legis- 
lature evidently  was  to  vest  Xhe  Commissioners  with  the 
power  of  alienation.     There  are  two  leases  in  the  case  ;  one 
made  in  September  1849,  the  other  made  in  January  1851  ; 
the  one  of  land  on  tlio  canal,  the  other  of  land  and  water. 
The  lease  sets  out  that  the  Commissioners  did  "  offa/*/,  demise 
and  frasê^^  to  Harvey,  fortlie  period  of  2,1  years,  to  be  com- 
puted from  1846,  the  date  at  which  he  purchased  the  same 
at  public  auction.  Tl)is  bears  but  the  view  of  the  court  that  the 
contract  in  question  is  a  sale.     The  deed  then  goes  on  to  say 
that  the  lease  is  made  for  twenty-one  years,  and  at  the  end  of 
that  period  may  be   renewed,  at  the  rate  payable  by  pther 
lessees  for  another  period  of  twenty  one  years,  and  so  on  for 
ever  y  so  that  the  property  has  for  ever  passed  from  the  hands 
of  the  Crown,  and  can  never  come  back  again  into  its  pos- 
session.    It  is  further  stipulated  that  buildings  shall  be  erect- 
ed by  the  lessee  ;  that  all  taxes  imposed  by  tlie  city  shall  be 
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paid  by  the  lessees,  and  that  the  property  shall  be  subject  to 
all  the  regulations  that  the  city  authorities  may  impose.  All 
this  shows  what  the  intention  of  the  parties  has  been  and 
the  case  is  taken  out  of  the  ordinary  class  of  cases.  Under 
these  circumstances  the  Court  is  compelled  to  adhere  to  its 
former  view  and  has  no  hesitation  in  saying  that  these  deeds 
cannot  be  considered  as  ordinary  leases,  but  that  they  partake 
of  and  are  clothed  with  the  character  of  the  bail  emphytéotique ^ 
and  are  an  alienation  of  the  dommne  utile^  which  places  the 
lessee  in  the  same  position  as  the  holder  à  bail  emphytéo- 
Uque  or  bail  à  rente. 

.  This  opinion  is  not  alone  formed  cm  general  principles 
but  is  sustained  by  all  the  authors  in  an  unqualified  manner! 
Some  call  such  a  lease,  bail  emphytéotique,  some  bail  à  rente. 
(1)  With  the  exception  of  a  few  authors  rçferred  toin  Trop^ 
long,  Louage,  No.  25,  there  is  no  dissent  from  the  propor 
lition  that  the  lease  for  a  period  over  nine  years  is  more 
than  an  ordinary  lease. 

.  Meriin,  Repertoire,  vbo.  BaU,  p.  4,  No.  2,  is  veiy  strong 
in  his  opinion  against  this  view,  unless  the  lease  was  à 
perpétuité,  but  admits  that  most  authors  are  the  other  way 
of  thinking.  Troplong  says  :  it  is  a  question  whether  such 
a  lease  is  a  mere  droit  de  jouir,  or  a  title  translatif  de  pro- 
priété. (2). 

Under  these  circumstances  the  court  entertains  no  doubt 
that  the  lease  gives  the  lessee  the  property  of  the  domaine 
utHe,  conveying  to  him  ^jus.in  re,  and  rendering  him  liable 
for  taxes  whioh  the  proprietor  is  bound  to  pay. 

It  was  then  contended  for  the  Applicant  that  under  the 
14th  and  16th  Vict.  chap.  128,  Sect.  92,  the  land  was  taken 
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oat  of  the  jurisdiction  of  the  Corporation.    The  words  are 
as   follows  :    ^'  Provided   always/  and  be  it  enacted,  that 
*<  nothing  in  this  act  shall  extend,  or  be  xsonstrued  to  extend, 
^*  to  revoke,  alter,  abridge,  or  in  any  manner  affect  the  powers 
"  and  authority  now  by  law  vested,  or  which  may  hereafter  be 
^^  vested  in   the  Master,    Deputy-Master  and  Wardens  of 
"  the  Trinity-House  of  Montreal,  or  in  the  Commissioners 
^*  appointed,  or  to  be  appointed,  for  the  execution  of  any  act 
"  now  in  force,  or  hereafter  to  be  in  force,  relating  to  the  im- 
'^  provement  and  enlargement  of  the  Harbor  of  Montreal,  or 
^^  in  the  Commissioners    appointed    for  making,    superin- 
^  tending,  repairing  and  improving  the  Lachine  Cimal,  nor 
"  to  the  wharfs  and  slips  erected,  or  to  be  erected,  by  the  said 
^'  first  mentioned  Commissioners,  nor  to  the  wharfs   and 
^^  grounds  under  the   direction  of  the  said  last  mejitjoned 
"  Commissioners  :    Provided  always,  that  the  said  Corpo- 
"  ration  of  the  City  of  Montreal  shall  have  jwwer,  so  often  as 
"  the  same  may  be  requisite,  to  open  any  drain  leading 
*'  from  the  said  City  to  the  River  St,  Lawrence,  to  employ 
"  the  constabulary  force  of  the  said  City  in  the  maintenance  * 
"  of  peace  and  good  order  on  the  said  wharfs,  and  to  appoint 
*^  and  designate  stands  or  places  of  rendez-vous  for  carts  and 
"  carriages  thereon." 

It  was  contended  that  the  proviso  in  this  clause,  giving 
certain  pçwers  to  the  Corporation,  and  specially  referring  to 
these  powers,  took  all  other  powers  away  in  respect  of  the 
properties  put  under  the  direction  of  the  Commissioners  of  ' 
Pul^lic  Works. 

The  court  after  giving  this  question,  which  was  not  raised 
in  the  former  case,  a  good  deal  of  attention  are  against  the 
Applicant.  In  fact,,  the  land  in  question  was  not  at  the 
time  of  the  passing  of  this  last  act,  under  the  power  of  the 
Commissioners,  and  in  truth  this  question  was  decided  in  the 
first  case.  The  act  was  passed  after  the  making  of  the  two 
leases,  and,  therefore,  the  92d  section,  can  not  refer  to  them. 
The  two  leases  are  an  alienation,  and  therefore  the  lands  con- 
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veyed  by  them  can  not  be  affected  by  the  act  passed  subse- 
quently.   • 

Rule  to  quash  judgment  discharged,  and  rule  to  quash 
certiorari  made  absolute. 

Hknrt  Stuart,  for  Applicant. 

J.  F.  PKI.LSTISB,  for  City  Corporation. 


Extract  from  printed  lease  :— 

^^  Which  said  Commissioners,  in  consideration  of  the  rents 
'^  ^c.;  do  grant,  demise  and  lease  to.  the  said  party  of  the 
'<  second  part,  his  hairs  and  assigns,  all  that  certain  lot  of 
*^  ground  being  part  of  the  property  belonging  to  one  of  the 
^'  public  .works  of  the  said  Province,  commonly  called  the 
^'  Lachine  Canal,  containing,  &c.,  to  have  and  to  hold  the 
"  said  Ipt  with  the  easement  and  flow  of  surplus  water,  as 
^^  aforesaid,  unto  the  said  lessee,  his  executors  and  assigns 

"  from  the day  of  March  next,  for  and  during  the  period  . 

"  of  twenty  one  years,  renewable  as  hereinafter  provided, 
'^  yeiiding  and  paying  therefor  to  the  said  Commissioners 
"  and  their  successors  in  office,  on  behalf  of  Her  Majesty, 

"  her  heirs  and     successors,  the  yearly  rent  of 

"  currency." 

The  lease  contains  various  conditions,  some  of  which  are 
in  effect  as  follows  : — That  if  the  rent  be  unpaid  for  thirty 
days,  the  Commissioners  may  stop  the  water  ;  and  if  un- 
paid for  six  months,  or  on  breach  of  any  of  the*conditions 
of  the  lease,  thé  Commissioners  may  resume  the  leased 
premises  a^  if  the  lease  had  never  been  executed. 

No  damage  to  be  paid  in  case  of  temporary  stoppage  of 
water,  or  for  repairs. 

No  building  to  be  erected  within  twelve  feet  of  the  front  of 
the  dock  wall  ;  all  buildings  ^^  to  be  subject  in  all  respects 
'^  «to  the  Municipal  by-laws  and  regulations  of  the  locality 
^^  in  which  it  shall  be  situate. 
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'^  That  all  rates  and  taxes  of  watever  description,  that 
*'  may  be  payable  in  respect  of  the  lots  and  water  power 
*^  hereby  leased,  and  of  the.  buildings  which  may  be  erected 
*^  thereon,  shall  be  paid  by  the  lessee,  his  executors,  &c., 
<^  during  the  continuance  of  this  lease." 

At  the  expiration  of  the  lease,  the  Commissioners  **  shall 
*^  grant  to  the  said  lessee  the  said  lot  of  ground,  and  flow 
«  or  supply  of  surplus  water  for  a  second  term  of  twenty 
*^  one  years,  upon  and  subject  to  the  same  conditions,  as  here- 
*^  in  contained  with  the  exception  of  the  amount  of  yearly 

**  rent and  that  at  the  expiration  of  such  second  term, 

^*  the  said  Commissioners  shall  grant  a  further  lease  of  the 
*^  said  premises,  for  a  third  term  of  twenty  one  years,  and 
**  so  on  for  ever,  subject  to  all  the  provisoes  and  conditions 
'*  in  the  present  lease  contained,  and  to  the  determination  of 
<^  the  amoimt'of  rent  to  be  paid  for  each  term  of  twenty  one 
*<  years,  as  is  mentioned  with  respect  to  determining  the 
^^  rent  to  be  paid  during  the  second  term  herein  mentioned." 
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SUPERIOJl  COURT.-^QUEBEC- 

Before  Bowen,  C.  J.   and  Meredith,  Justices. 

C   FiTZBAci^^  et  al».»».f p •  •  « •  Plaintif g^ 

No.  t733.    \  vs. 

(    Chalifour, .•...•••    Défendant. 

Held  :-^That  ui  affldarit  for  Miin«-ar-  Jugé  :— Qa*im  affidarit  pour  «aine-ar- 
tU  in  which  it  is  alleged,—"  That  depo-  rit  daAS  lequel  il  fit  dit^-~**QBe  le  dépo- 
nent if  credibly  informed,  hath  evei7  rea-  sant  est  informé  d'une  iaanière  croyabldi 
son  to  believe,  and  doth  verily  in  his  soul  a  toate  raison  de  croire,  et  oioH  Trsîment 
and  conscience  believe,  etc.'*  issoffloient  en  sa  oonsdenoe,"  eto^  est  suffisant. 


Judgment  rendered  the  Ut  day  of  September,  1855. 

The  case  was  submitted  upon  a  motion  to  quash  the  writ 
of  saisie-arrêt  issued  in  thecause'/iipon  the  ground,  among 
others  :-T* 

That  the  affidavit  upon  which  the  writ  of  saisie-arrêt  is- 
saed,  contained  no  positive  allegation  that  the  Defendant 
was  '^  about  to  secrete,  &c."  but  merely  a  belief  that  be 
was  about  to  do  so. 

BowEN,  Chief-Justice  : — All  the  affidavits  for  writs  of 
saisie  arrêta  which  have  for  many  years  p^t  is9i;ed  out  of 
this  Court,  containing  the  form  (A  words  used  in  the  affidavit 
in  this  case,  have  been  held  good  and  sufficient  ;  this  form 
of  words  is  expressly  laid  down  by  the  Legi^ature  in  the 
affidavit  given  in  the  9  Geo.,  IV  Ch.  ^7,  and  whether 
this  act  is  in  force  now  or  not,  inasmuch  as  doubts  haye 
been  entertained  upon  this  point,  the  form  of  affidavit  given 
HI  it  must  be  ccMisidered  as  the  interpretation  which  the  Le- 
gislature has  put  upon  the  act  of  the  ST  Greo.  HI,  Oh.  4. 

The  Court  will,  therefore,  maintain  this  form  of  affidavit, 
and  maintain  the  practice  which  has  blttierto  prevailed.in 
Quebec  in  .this  particular.     (  1). 


(1)  4.  L.  C.  Rep.  p^  49,  Shaw  vs.  ITOonnel i-4».  L.  C.Bep. p.  196,  I^MncM. 
Bresler  :— Wartele  vs.  Price,  p.  216  :— Baile  u.  Nelson,  216  ;--Maga£ro  «t.  fiar- 
«0^,  p.  2S1. 
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JuDOMiarr  : — ^^  The  Court  seeing,  tcc.^  tlie  motion  thai 
the  M^e-arrii  in  this  cause  issued  be  set  aside  with  costs, 
for  the  reasons  set  forth  in  the  said  motion  ;  considering  that 
the  reasons  set  forth  in  the  said  motion  are  insufficient  to 
set  aside  the  said  writ  of  saisie  arret,  doth  dismiss  the 
said  motion,  with  costs  against  the  Defendant 

Casavlt  and  Lakolois,  for  Plaintiif, 

Tkssubr,  U.  J.y  for  Defendant. 


SUPERICm   COURT.— QUEBEC. 

Before  Bowkn,  Chief-Justice,  MxRKDmi  &  Moanr,  Justices. 

Denis, Plaintiff 

No.  SOS.     {  vs. 

HujiiBB,  eial Defendants. 


i     DSN 

\   St. 


H«ld  :^Thftt  »  Mitlng  eredltor  to  only 
enthled  to  be  ooUooataa,  bv  prlTilen, 
upon  the  prooeeds  of  ajadiolel  Mle,  for 
the  oosta  of  u  ordinary  action  by  default 
tettted  at  the  enm  ef  i64  9  0. 


B*a 


jqg^  :— Qa'un  crëaaoier 
droit  d'etre  colloque,  par  pivUège,  ettr 
le  produit  d'une  vente  Judiciaire,  que  pow 
lee  fHkU  d'une  action  ordinaire,  Jugée  par 
défauts  taxëeAje4  9  0. 


Judgment  rendered  the  t9th  September,  1855. 

In  this  case  the  Plaintiff  had  brought  an  action  of  damages 
for  a  malicious  prosecution,  (sua  indictment  for  perjuiyj 
against  seven  Defendants,  whom  the  Plaintiff  alleged  lo 
have  combined  together  to  subject  him  to  this  criminal  pro- 
secution. The  Plaintiff  also  alleged  that  be  bad  been  ac- 
quitted  by  a  Petit  Jury. 

•  The  Defendants  seveied  in  their  defence,  and  through  the 
ministry  of  one  Counsel  raised  seven  different  issues.  The 
Plaintiff  having  failed  to  establish  his  demand,  his  action 
was  dismissed,  with  costs  to  each  of  the  Defendants,  which 
were  allowed  to  their  Attorney,  by  way  of  distraction  defrais* 
Seven  Bills  of  costs  were  duly  taxed  against  the  Plaintiff, 
amounting  altogether  to  the  sum  of  £210. 

Execution  issued  for  the  same,  and  the  immovable  piio- 
perty*  of  the  Plaintiff  was  brought  to  sale.    Upon  the  pro* 
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oeecU  of  this  sale  tile  Attorney  of  tlie  Defendants  claimed  to 
be  paid,  by  privilege,  fat  llie  whole  amount  of  his  costs, 
as  being  costs  necessarily  incurred  fo  bring  the  PlaintiiPa 
properly  to  sale. 

This  question  was  raised  by  means  of  the  following  pro» 
oeedings. 

By  a  draft  of  Report  of  Distribution,  the  Prothonotaiy  had 
collocated  the  Defendant's  Attorney  for  the  whole  amount  of 
his  costs,  by  privilege  ;  and  one  Moreney,  a  xîreditor,  had 
contested  this  collocation,  on  the  .ground  that  the  seizing  cre- 
ditor could  not  claim  by  privilege,  a  larger  sum  than  would 
be  necessary  to  obtain  a  judgment  in  an  ordinaiycaae  by  de- 
feult 

After  a  hearing  eii  tlroil^  the  Court  maintained  the  con* 
testaticm  of  Moreney,  and  reduced  the  privileged  costs  of 
the  Defendant's  Attorney,  the  &<eizing  creditor,  to  the  smn  of 
£4  9.    The  judgment  is  as  follows  :     * 

'  The  Court  having  heard  tlie  parties,  by  their  counsel  respec- 
tively  upon  the  contestation  filed  by  tlte  said  Jacques  Beaucher 
dit  Moreney,  to  tlie  coUocation  of  the  said  Jean  Thomas  Tas- 
chereau,  for  costs  of  action,  mentioned  in  the  report  of  dis* 
tribution  N^cx  I ,  in  this  cuiuse  filed  ;  Considering  that  the 
real  estate  of  the*  Plaiatifi*  could  not  have  been  sold  under 
the  authority  of  this  court,  unless  a  judgment  had  been  re- 
covered against  hiiu,  and  that  the  costs  of  recovering  such  a 
judgment  in  Uie  ordinary  course  of  law,  would  have  amount* 
ed  at  least  to  the  sum  of  four  pounds,  nine  shillings,  currency  ; 
and  considering  that  the  said  Jacques  Beaucher  dit  Moreney, 
and  the  other  creditors  of  the  FlaintifT,  profit  to  the  extent  of 
the  said  sum  of  four-pounds  nine  shillings,  currency,  by  thç 
costs  incurred  in  this  cause  by  the  Defendants  ;  and,  them-^ 
fore,  that  the  last  mentioned  costs,  ought  to  be  deemed  prit 
viledged,  to  the  extent  of  the  said  smn  of  four  pounds  nine 
8hilling9y  l^ut  not. to  any.  greater  extent.  It  is  in  copcequence 
considered  and  aidjudged  that  the  said  collooation,  in  favoiur 
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of  the  said  Jean  Thomas  Tascheieau-  be,  and  the  same  is 
hereby  maintained  to  the  extent  of  the  said  sum  of  four 
pounds  nine  shillings,  and  the  said  ooUocation  in  so  far  as  it 
exceeds  the  said  sum  of  four  pounds  nine  shillings,  is  here- 
by overruled  and  set  aside.  And  it  is  hereby  ordered  that 
the  report  ctf  distribution  in  thi»  cause  be  amended  accord- 
ingly ;  and  it  is  further  ordered  that  the  said  parties  pay 
their  own  costs,  respectively.  To  which  judgment  the  hono- 
rable Edward  Bowen,  Chief-Justice,  dissented,,  declaring 
that  he  was  of  a  contrary  opinion. 

GAvtfliBR,  pour  le  Demandeur, 
Tasch£R£ai7,  pour  l'Opposant. 

The  dissent  of  Chief-Justice  Bowen  was  merely  as  to  the 
amount  of  privileged  costs,  which  he  thought  ought  to  be 
lurger. 

In  a  previous  case.  No.  237,  Gauthier  vs.  Blaicklock,  a 
judgment  was  l-endered  the  9th  April  1865,  by 'Justices 
Bowen,  Morin  and  Badgley  granting  to  the  Plaintifi's  Attor- 
ney, the  seizing  creditor,  a  privilege  for  the  whole 
amount  of  his  costs  of  action,  and  also  for  the  costs  of  an 
appeal. 


No.  942. 


SUPERIOR  COURT.— MONTREAL. 
Before   Day,   Smith   and  Mokdelet,  Justices. 

Moody, Plaintif ^ 

vs.     ^ 
ViwcEWT,  fils,  e^oi. ....... ..^..•.  BefendcmU^ 

et 
^  HuTCHiNs, ..•••....  .^ ..•  •    Opposê^^ 


Held  :— That  the  effeots  of  Oopartaen 
■old  under  execution,  are  not  liable  to 
orediton  of  one  of  the  eopartnen  indiyi- 
dually,  until  after  payment  of  the  part- 
nenhip  erediton. 


Jugé.:— ^ue  lea  eflbte  de  aociitairai» 
vendas  par  autorité  de  jtutloe,  ne  soot 
pasli^ts  au  réolamationfl  des  oréanoietf 
de  l'un  des  associés,  avant  que  les  éréan'o 
oien  de  H  soeiété  n'aient  été  p^yés. 


Judgment  rendered  the  SOth  May,  1866. 

In  this  cause  certain  monies  were  returned  into  court,  and 
in  the  Report  of  collocaiion  were  stated  to  be  levied  from  thé 
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goods  of  the  Defendants.  The  Defendants  were  Jean  Bap- 
tiste Vinoent,  fils,  Jean  Marie  Prud'homme  and  George 
Beandry,  the  two.  last  named  being  described  as  copart- 
ners, carrying  on  business  under  the  firm  of  Prud'homme, 
Beaudry  and  Co.  The  Opposant,  Hutchins,  filed  an  op- 
position afin  de  conserver  founded  on  two  judgments  obtain- 
ed by  him  against  Prud'homme  individually,  and  alleged 
4iiat  the  goods  sold  belonged  in  reality  to  Prud'homme  ;  that 
the  alleged  partnership  was  fraudulent  and  merely  made  to 
protect  the  property  of  Prud'homme.  Hutchins  was  collo- 
cated for  a  portion  of  the  monies  levied,  and  the  report  of 
eollocation  and  the  opposition  of  Hutchins  were  contested 
by  the  Defendants,  Prud'hcxnme  and  Beaudry,  on  the  ground 
that  no  fraud  or  collusion  existed  as  alleged  by  the  Oppo- 
sant. 

Dat,  Justice  : — ^There  is  no  sufiieient  evidence  of  the 
goods  sold  in  this  cause  being  the  property  of  Prud'honune, 
one  of  the  partners  of  the  firm  of  Prud'homme,  Beaudry 
and  Co.  By  the  return  of  the  Sheriff  it  appears  that  the 
«eisure  was  made  at  the  place  of  business  of  the  firm,  and 
the  court  is  of  opinion  that  the  property  of  the  partnership 
is  not  liable  to  creditors  of  the  partners,  individually,  luiti) 
after  payment  of  the  debts  of  the  firm.  This  jurisprudence 
was  invariably  followed  in  Prance.  The  opposition  of  Hut-* 
chins  must  be  dismissed,  and  the  report  of  collocation  re- 
fbnned. 

The  monies  for  which  the  Opposant,  Hutchins  was  colley 
cated  were  distributed  to  the  creditors  of  Prud'homme,  Beau- 
dry and  Co.  whose  oppositions  had  been  filed  in  the  cause. 

RosB  and  Monk,  for  Opposant,   . 

Dotrrns  and  Daottst,  for  Contesting  parties. 
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COUR  SUPÉRIEURE.~QUf»EC. 
Presents  ;    Mokin   et   Badglxt,  Juges. 

!Rumroir,.«; Denumdeur, 
BuLvcHARD,. .,«.  Défendeur. 


Jn|té  :— lo,  Qa«  le  Tendeur  aai  stipiile 
qiM  rftoqn^renr  prendra  ntifleatirâ  de 
titre  ATADt  de  pajer,  est,  par  le  fkit  de 
oette  stipnlation,  partie  à  laprooédnre 
an  ratification,  et  qae,paitaDt,  l'aeqné- 
renr  n'eit  pae  tenu  de  rappeler  en  ga- 
rantie ponr  ini  donner  l'ooeeiion  de  ooo- 
teeterlee  r^amatSooi. 

2o.  QoelMlongoM  oontMtations  nx^ 
▼ennee  ear  la  mrenthhre  faite  an  prix 
d'aohat  par  nn  eréanoier  oppoiant  A  ren- 
oontre  de  la  demande  en  ratification,  et 
1m  délais  interrenns  snr  des  oppositions 
oontesiées,  n'ont  pas  l'effet  de  deoliaiger 
l'aoqnérenr  dn  payement  des  Intérêts  snr 
•on  prix  d'aobat,  leeqoels  deviennent 
payables,  après  les  quatre  mots  <fanâ 
préalable  à  l'obtention  dnjngement  de 
ntifloation  éqoiUés,  et  lesanels  intér^ta  il 
doit  payer  jasqn' au  jour  an  dépôt  Jndi- 
ciaire,  «jnoiqn'a  œtte  époqne  les  oontes- 
tations  ne  fussent  pss  en<;ore  terminées. 

3o.  Que  l'émission  de  quelqnes-nnes 
des  formalités  requises  par  le  SUtat  Pre- 
Tîncial  9e  Oeo.  lY  cbap.  20  (sUtutdes 
^tifleatloBs\  peur  parreniràvne  sicroi- 
dière  dn  pnx  d'acbat,  nUntraine  pas  la 
nuOUi  dé  la  procicfurû. 


Held  :— lo.  That  tbe  vendor  who  cove- 
nants that  the  pnrefaaser  shall  obtain  • 
ratifleatJon  of  title  before  making  pay- 
ment^ beoomcs,  by  reason  of  such  covn- 
naat,  a  pasty  to  the  proeeeding  fer  ratifio«- 
tioo,  and  that,  oonse^nentiy,  the  purahaeer 
is  not  bound  i^  eall  in  the  vendor  en  ga> 
ranlU,  to  give  him  an  opportunity  of  eon- 
testingclaims filed  in  ue proceedings. 

2o.  That  the  lengths  oonteetations  aris- 
ing out  of  the  overbid  made  to  the  prioe 
of  sale  by  an  opposing  ereditor  to  ibe 
proeeeding  for  a  ratificatioD,  and  the  da- 
li^  consequent  upon  the  oontestationa 
of  oppositions,  have  not  the  effect  of 
dfsehàrging  the  purehaser  ttùtù  the  pay- 
ment of  interest  upon  the  pnrohitse  moBay, 
which  interest  becomes  fâyable' after  thio 
lapse  of  the  four  monthlB  fbr  givin|;  tlia 
pAlio  notice  «^cessaiy  fbr  obtaining 
letters  of  ratification,  and  which  mteresi  he 
is  only  bcufid  to^  pay  up  to  the  day  of  iKe 
payment  of  t|ie  money  into  court,  althoai^ 
at  that  period  the  contestations  had  not 
beeq  disposed  of. 

3o.  That  the  omission  of  some  of  thd 
formalities  required  by  the  Provincial 
Statute  of  the  9th  Geo.  IV,  cap.  20,  to 
ba  admitted  to  overbid  upon  the  priea  of 
sale,  does  not  entail  a  nullity  of  the  pnn 
ceedhig. 


Jngement  ïendo  le  i9  S^pièiubm,  t85o.  . 


La  demande  alléguait  que  le  Deniandenr  avait  acquis  da 
Défendeur  un  eerlaîn  immeuble  pour  £1000  courant,  que.  le 
Demandeur  s'obligeait  de  payer  aussitôt  qu'il  aurait  obtenu 
un  jngement  de  ratification  de  îilw,  ce  à  quoi  le  Défendeur 
avait  consenti  ;  qu'il  avait  obtenu  ce  Jugenteof  ;  que  su* 
la  demande  en  ratification  de  liti-e,  la  Socîélé  de  Bâtisse  de 
Québec,  créapciciie  liypoiliocaire  du  Défendeur,  et  Oppo- 
sante à  la  demande  de  mlliication,  dan»  les  quatre  mois  de  la 
publication  des  avis,  avail  .wrenc/iérf  le  prix  de  vente,  et 
augmente  le  dit  prix  porté  eu  l'acle  de  vente  faîle  par  le  Dé* 
fendeiir  au  Demandeur,  de  plus  d'un  dixième  du  dit  prix. 
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savoir  de  la  somme  de  £800.  Que  poor  conserver  sa  pippriété» 
le  Demandeur  avait  été  ioroé  de  couvrir  la  dite  sttrenchère^ 
laquelle,  ajoutée  au  prij^  de  vente,  avait  formé  la  somme  de 
£1300.  Que  le  Demandeur  avait  ensuite  déposé  la  dite  somme 
en  eour,et  qu'elle  avait  été  distribuée  entre  les  créanciers  du 
Défendeur.  Et  concluait  au  payement  des  £S00  contre  le 
Défendeur,  avec  intérêt  du  jour  du  dépôt. 

Le  Défendeur  répondit  à  (^tte  demande  par  une  défense 
au  fonds  en  fait,  et  une  exception  perpétuelle,  alléguant 
que  le  Demandeur  était  le  débiteur  du  Défendeur  de  la 
somme  de  £120,  étant  le  montant  des  intérêts  encourus  sur 
les  £1000,  prix,  de  la.  vente  faite  par  le  Défendeur  au  Deman- 
deur, savoir,  a  compter  après  les  quatre  mois  d'avis  préalable 
à  la  confirmation  de  titre,  jusqu'au  jour  du  dépôt  des  £1000 
fait  en  cour  dans  la  demande  de  ratification  ;  que  pour  au- 
tant ]r  demande  était  compensée  ;  que  le  Demandeur  de- 
vait encore  au  Défendeur  £60  pour  frais  faits  sur  la  procé- 
dure en  ratification  de  titre,  silr  diverses  contestations  faites 
par  le  requérant,  le  Demandeur  m  la  caiise,  et  par  divers 
créanciers  entre  eux,  lesquels  £60  ayant  été  payés  avec  les 
argents  déposés,  ou  Je  prix  de  vente,  le  Défendeur,  (le  ven- 
deur) avait  droit  de  réclamer  du  Demandeur,  et  les  offrait  en 
cojni^ensation  pour  autant  à  la  domande. 

La  preuve  complétée,  et  la  cause  plaidée  au  mérite,  la 
cour  intima  que  la  compensation  ofierte  par  le  Défendeur 
devait  être  adminr  pour  les  intérêts  réclamés  par  lui^ 
quoique  le.  Demandeur  prétendit  que  le^  .hypothèque^ 
contestées  entre  at  par  le^  créanciers,  Opposants  à  la  de- 
mande de  ratification,  et  les.  procédures  sur  la  suren" 
éhire^.  Pavaient  empêché  de  déposer  le  prix  d'achat  plutôt 
qii'il  ne  l'avait  fait.  Que  le  dépôt  fait  plutôt,  les  créanciers  du 
Défendeur  n'en  .aui:aient  jms  plus  profité. 

Le  Défendeur  préîeudil  en  outre  qu'il  n'avait  pas  été 
partie  à  là  demande  en  ratification  de  titre,  qu'il  lui  était  per- 
mis de  soulever  dans  la  présente  demande,  toutes  les  ques- 
tions, irrégolarités  et  omissions  qu'il  aurait  soulevées  s'il  eut 
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été  appelé  comme  garant,  où  partie  eii  icelle.  Que  Paction 
devait  être  renvc^éô,  parceque  le»  fbnnalités  requises  pai  le 
fttatnt  provincial  pour  la  suremekèrey  dans  une  demande  poui* 
ratification  de  titre,  n'avaient  pas  été  suivies  et  accomplies^ 
Il  n'était  pas  prouvé  que  le  créancier  surenchérissant^ 
Ait  créancier  hypothécaire.  (1)  Que  le  créancier  eui 
enchéri  dans  le  tems  prescrit  par  la  loi,  qu'il  eût  fait  rece* 
voir  son  enchère,  etc.,  etc.,  (2). 

Le  jugement  final  est  dans  les  termes  suivants  :  '^  La  couf 
vu  les  plaidoyers  et  la  preuve  de  record,  etc.,  attendu  que 
h  Défendeur,  vendeur  avec  garaiitie  de  l'immeuble  men- 
tionné en  la  déclaration,  est  tenu,  par  suite  de  la  sure$uJièrê 
que  le  Demandeur  a  couverte,  du  montant  de  la  dite  surenchère^ 
ëquipollente  à  éviction^  que  le  dit  montant  a  servi  à  payer  soit  les 
créances  hypothécaires^  soit  les  dettes  du  Défendeur,  que  cé 
dernier  ^i  était  convenu  dune  demande  de  ratification  devait 
veiller  à  faire  éliminer  où  a  désintéressée  les  Opposants  ^i 
pouvaient  surenchérir.  Attendu  néanmoins,  que  vu  le» 
délais  survenus,  le  Demandeur  doit  tenir  compte  au  Défen^ 
deurdes  intérêts  sur  £1000  courant,  prix  de  vente,  depuis  lé 
huit  septembre  1852,  temps  où  la  ratification  eût  pu  être  ob^ 
tenuCj  jusqu'au  jour  du  dépôt  judiciaire.  Attendu  que  quant 
à  la  somme  de  £30  courant,  réclamée  pour  fi-ais,  il  n'appert 
ptLB  que  le  Demandeur  en  ait  payé  partie,  pour  le  compte  du 
Défendeur,  qu'au  contraire,  d'après  les  admissions  des 
parties,  la  somme  de  £18  10  a  été  payée  à  même  la  9omm« 
distribuée  au  procureur  des  Opposants,  la  Société  de  Bft^ 
fisse  de  Québec,  pour  frais  d'un  appel  fait  par  le  Demandeur, 


(1)  lertt  oUnae  do  1* Mske  9e  Qêo.  IV  Chap.  20  :-<}raiii«r,  été  HypoChé^oei,  No.  446^ 
Sous  toutes  1m  léfpalations,  lot  créancier  aimplement  chirographairu  n'ont  Jamaig 
pa  eBohérfr.    L'enohèfe  «it  vn  dos  ezercioes  du  droU  d'hypothèque» 

(2)  9e  Geo.  IV,  Ch.  20,  Sec.  2.  *'  Provided  al»  that  in  default  of  êooh  eraditois 
'*  tendering  and  offering  snch  Increase  in  the  price,  vUkin  tiu  dehy  and  in  thé 
(*  form  aforuaidt  the  v^aloe  of  the  immoreables  shall  be  and  remain  d^Uwdjf 
H  fixtd  at  theprUe  in  th<  éaid  deed  eontaxnêd.  *' 

S  Grenier,  Traite  des  Hypotheones,  No.  447,  page  326.  **  L%  ntrenMrê  n'a  pas 
^  d*effeC,  et  la  yalear  dee  immeables  rseto  U'Ileqne  poHeè  en  Paste  de  rente,  à  murine 
'(  que  toutm  les  formalités  de  la  loi  aient  ete  saisies."     Le  même  antenr  ajoute  : 

^  Oetbb  léTérité  sur  les  formes,  admise  pat  la  Jurispradenoe,  contre  les  eréaneien 
«•  enèhérisseme  ne  doit  pas  étonner.  Toui  c$  qui  Und  à  détruite  uh  t^ntroi  de 
**  vtntt  vftH  paa/avorabie,  on  a  dû,  an  moins,  tire  êoumiêà  des  déiaiê  rigoureux/* 
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et  dont  le  Défendeur  ne  peutnètte  .  tenu,  mais  que  le  De- 
mandeur doit  lui  rembourser  ;  la  cour  compensation  faite 
Gondamne  le  défendeur  a  payer  au  Demandeur  la  somme 
de  £184  courant,  intérêt  de  ce  jour,  et  les  dépens." 

HoLT  et  Irvins,  Procureurs  du  Demandeur. 
B&LI.EAU,  Procureur  du  Défendeur. 


COUR   SUPERIEURE.— MONTREAL. 
Présents  :.  DikT,  Smith  et  C.  Mondelet,  ivom. 

iTuTBMAVVr Demandeur. 
vs.  • 

DvFBÈyeial Jbé/emleurs. 


Jogé  :— Qo'ao  aoqaerenr  qui  a  eore- 
gîglre  Boo  titre  ne  peat  être  MSigettià 
ose  Mrritnda  de  coupe  de  boie  iaipoeee 
for  l'heritagei  et  dont  le  titre  n'a  paa 
été  enrenstre,  nonobfltaat  la  eonuMie- 
•aooe  qiril  pouvait  avoir  de  l'euAtence 
de  cette  eervitade. 


HeM:— That  apnrobaserwbo  hee  i«- 

giatered  hie  title  deed  cannot  be  bound 
to  suffer  a  coupe  dc  hoiê  to  irhich  the  pro- 
perty has  been  subjected,  and  the  title 
whereof  was  not  registered,  althongh  the 
paruhaser  had  a  knowledge  of  its  ejda 
tence. 


Jugement  rendu  le  29  Septembre,  1854. 


L'action  était  négatoire  aux  fins  de  faire  déclarer  un  im- 
meuble acquis  par  le  Demandeur,  libre  d'un  droit  de  coupe 
de  bois  que  les  Défendeurs  prétendaient  y  exercer  en  vertu 
d'un  acte  à  eux  consenti  par  l'auteur  du  Demandeur,  avant 
l'acquisition  de  ce  dernier.  Les  Défendeurs,  dont  le  titre 
n'était  pas  enregistré,  alléguait  fraude  et  collusion  delà 
part  du  Demandeur,  afin  de  les  frustrer  de  la  coupe  de  bois 
en  question  ;  qu'ainsi  le  Demandeur  n'était  pas  acquéreur 
de  bonne  foi,  et  ne  pouvait  profiter  de  l'enregistrement  de 
son  titre,  au  détriment  def>  Défendeurs. 

Le  Demandeur  s'appuyait  sur  le  défaut  d'enregistrement 
du  titre  des  Défendeurs,  sur  l'absence  de  preuve  de  fraude, 
nonobstant  la  connaissance  qu'il  pouvait  avoir  du  titre  des 
Défendeurs,  et  sur  le  droit  de  propriété  absolue,  et  libre  de 
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servitude,  que  loi  assurait  Peniegistiemeiit  de  son  titre  d'ac- 
quisition*  (1) 

La  cour  maintiui  Paelion  psir  son  jugement  motivé  comme 
suit: 

^^  Considering  that  the  Plaintiff,  under  and  by  virtue  of 
^^  the  deed  of  sale  executed  on  the  lOth  August,  1853,  and 
"  duly  registered,  became  proprietor  and  possessor  of  the 
^^  lot  of  land  in  his  declaration,  in  the  said  cause,  descri- 
"  bed  ;  and  that  the  deed  of  sale  of  the  coupe  de  bois^  exe- 
**  cuted  to  and  in  favor  of  the  Defendants,  on  the  16th  Ja- 
**  nuary  1843,  in  the  Defendant's  exception  set  forth,  hath 
^^  not  been  registered,  as  required  by  law,  dismissing  the 
*'  said  exception,  doth  adjudge  that  the  said  land  is  free  and 
"  dischtfi^d  from  any  right  of  a  coupe  de  bois,  in  favor  of 
"  the  Defendants,  and  which  they  pi«tend  to  exercise  tlicre- 
"  upon,  and  from  all  servitude  in  l1mt  respect  :  &c. 

Lafrbvaye  ct  CrcssV^:,  pour  le  Demandeur. 

PiciiÉ  el  fj\Kii\MM«,  pour  les  Défendeurs. 


COUR  DE  C(R(;UIT.— KAMOUUASKA. 

Present: — 'rASc«Eni3\u,  Juge.  • 

Pc^LinTBR,  •  • ^.» Oemafuleur. 

-  vs. 
L  A.ToiE, • ^  Défendeur. 

Held  : — That  a  naililf  ha«  do  action 
(br  the  ncnvtry  of  the  pf  i«  of  ipodk  loi- 
led  aacl  «raid  en  ju»tics^  >^^98t  the  pur- 
ler to*  whom  he  has  deliTerei  theM 


Jugé  .'—Qu'un  huissier  n*a  point  d'ac- 
tleft'poorle  reconTretnentdu  prix  d^eifets 
•ai^is  e^  Tendes  en  justice,  (wntre  on  n4- 
jndicfttaife  auquel  il  a  Hrré  ces  effets 
•MIS  M  faire  payer. 


chaser  t 

foodf  preTÎetisly  io  Ms  being  paid. 


Jugement  rendu  le  6  Octobre,    1856. 


L'action  était  intentée  par  un  huissier,  contre  un  adjudi- 
cataire, pour  le  recouvrement  d'une  somme  de  £9  Ô  0,  prix 
d'adjudication  de  certains  meubles  saisis  et   vendus  parle 


-., ités  eitées  pi^r  le  Dejnaadenr  . — 1»  P:»r(les9nfj  Sei:v;tndes,  p.  30:— ^nji 

feepert.  Tbo.  Servîtude^pjp.  307.  311,  3lt  :^  Vis.  Cb.  30,Seo.  1,  et  Sco.  28  :— 5 


<1)  Autorités  i 


Vlo.  Oh.  15,  S«3.  2 


aae,  pp. 


io.    Ch.  22,8eo.  9. 
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Demandeur,  eu  sa  qualité  d'hujissier,  en  vertu,  d'un  bref  de 
Fieri  Facias,  et  en  execution  d'un  jugement  rendu  en  cour 
de  commissaires,  et  adjugés  les  dits  meubles  au  Défendeur 
comme  dernier  enchériseur.  Le  DemaJideur  alléguait  lés  faits 
ci-haut,  et  de  plus,  que  le  Défendeur  avait  été  mis 
en  possession  ;  que  néanmoins  il  avait  toujours  refusé  de 
.payer  le  montant  de  l'ac^udication  ;  que  lui  dît  Demandeur 
était  personnellement  tenu  responsable  envers  le  créancier 
saisissant  des  deniers  *  provenant  de  la  vente,  et  concluait 
au  paiement  de  la  dite  somme  de  £9  0  0. 

A  cette  action,  le  Demandeur  plaida  en  droit  comme 
sait  :  "  I/huissier  est  un  agent  irresponsable  auquel  l'action 
ne  compete  pas." 

Comme  second  moyen,  il  fut  allégué  à  l'argument,  que 
cette  action^  existât-elle  en  droit,,  ne  pouvait  émaner 
qu'au  cas  d'un  trouble  réel  de  la  part  du  créancier  sai- 
sissant. 

Il  fut  prétendu  par  le  Demandeur,  que  son  action  n'était 
autre  qu'une  action  ex  contractUj  et  que  les  parties'  à  ce 
contrat  de  vente  et  adjudication  ne  pouvaient  être  autres 
que  l'huissier  et  l'adjudicataire,  l'adjudicataire  se  portant 
ac^éreur,  et  l'huissier  vendant  et  livrant  au  nom  et  par 
l'autorité  de  la  justice.  Que  la  partie  saisissante,  n'était 
nullement  concernée  en  ce  contrat,  si  bien,  que  l'action  pour . 
livraison,  au  cas  où  elle  serait  nécessaire,  ne  compéterait 
que  contre  l'huissier  ;  qu'il  n'était  pas  l'agent  de  la  partie  sa!-» 
sissante,  mais  bien  l'agent  de  la  justice,  son  seul  représen- 
tant, et  le  seul  qui  en  cette  qualité  se  liait  envers  la  partie 
avec  laquelle  il  contractait,  comme  il  la  liait  envers  lui. 

Le  Demandeur  observa,  que  la  prétention  invoquée  par 
lui,  avait- été  maintenue  à  Québec j  en  faveur  du  shérif,  ré- 
clamant en  son  nom'  le  prix  d'objets  pat  lui  saisis  et  vendus 
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mir  Fieri  Facias.  (  1)  II  cita  en  outre  la  cause  de  Stevenson  vs. 
Boston  (2)  et  celle  de  Dinning  et  JefTeiy.  (3) 

La  défense  en  droit  fut  maintenu  et  Paction  renvoyée.  En 
rendant  jugement,  la  cour  observa  que  l'on  ne  pouvait  assi- 
miler Phuissier  au  shérif,  officier  inconnu  en  France,  et  exisr 
tant  sous  Pautorité  et  le  contiôle  des  lois  anglaises,  et  qu'ainsi 
le  précédent  invoqué  par  le  Demandeur,  et  jugé  en  faveur  du 
diérif,  dans  la  cause  de  Sbeppard  vs.  Paquet,  pouvait  n'ê- 
tre pas  applicable  au  cas  d'un  huissier.  Que  le  shérif  donne 
un  titre  à  l'adjudicataire,  pouvoir  dont  ne  sont  pas  investis 
les  huissiers.  Que  le  Demandeur  avait  violé  son  devoir,  en 
délivrant  les  eifets  adjugés,  sans  en  exiger  le  prix  sur  le 
champs.  Qu'enfin  il  n'apparaissait  pas  que  le  Demandem 
fut  troublé.  (4) 

Bkrtrand  et  Chaloo,  pour  le  Demandeur. 
TACHi,  pour  le  Défendeur. 


0)1 


H)  No.  102  de  1813.  Sbeppard  ta.  Paquet  "  The  Sherif  eaa  maintatn  an  aeUoa  im 

Uaown  name,  for  the  price  of  moveables  «old  on  a  Fieri  Faoiae,  anddeliTwed  to  ad- 

"  jadioataire.    For  by  aeliTery  before  payment}  he  adopts  the  contract  whieh  waa 


^  made  originaUy  between  the  a4)iidioataire,  and  himwlf,  and  malm  il  penonallf 
«  hifown  *^Jonsse~Seipill,  on  art.  17  ofUtSS.  Old.  1667. 

t2.  L.  C.  Rep.  p.  17.* 
2.  L.  C.  Rep.  p.  1 18  et  la  même  oaoae  Jng^een  eoar  d*  Appel  p.  360 
Autorités  eitéee  à  Vappoi  da  Jugement.  Art  17  du  titre  33,  Ord.  1667. 
ehoees  saisies  sersnft  a4|agées  am  pins  offrant   et  denier  enobérissenr,  «b 
pavant  par  lui,  et  sur  le  champ,  le  prix  de  vente.  ' 

1  Pigean,  Proe.  Civile,  p.  643,  de  Texéoution  du  Jngemeol  Sll  ne  payait  pasj  si 
que  rhuissier  lui  eut  délivré  la  chose,  celui-ci  en  esl  FesponeoMs,  am^  ton  reeoun 
isTff  raduUur  contre  qui  UpetU  obtenir  la  contrainte  par  eorps,  comme  aehetêttt 
judiciaire 

Perrière,  Diet,  de  Droit  vbo,  Saisie  exéention.  Les  choses  y  doivent  être  at^Jn- 
gées  au  plus  offrant  et  dernier  enchérisseur,  et  les  adjudicataires  doivent  en  payer  le 
prix  sur  le  champ,  art.  17,  sinon,  l'huissier  on  sergent  en  serait  responsable,  comme 
iU  Pavoit  reçu. 

Ravaut,  Pratique  civile  du  Palais,  p.  269.  Quoique  les  hnimiers,  qui  doivent  exl* 
gnr  sur  le  champ  la  prix  dee  choaes  vendues  ne  Paient  pas  re^fn,  la  vente  n'e»  csl 
poê  moùiê  parfaUcy  et  si  l'at^udioataire  ne  le  paye  pas,  elles  peuvent  être  vendues 
sur  le  champ,  à  sa  folle  enohère,  au  paiement  de  laquelle  il  doit  être  eontraint  par 
eorps,  de  même  qu'il  léserait  an  paiement  du  prix  entier  des  meubles  adwtés,  rils 
le  se  revendaient  pas. 

Art  439.  Coiftume  d'Orléans,  p.  777. 

Un  ae%a<éacr  de  hteno  vendue  à  Veneaa^  U  eolemnitê  defueUee  gardée^  peut  Ifri 
eontraint  par  nrieon. 

Note.— Yen  lu  à  Tenoan,  la  solemnitédejustiee  gardée,  e*est  Tvidre  par  le  minis- 
tère d*un  sergent  qui  crie  les  choses  à  vendre,  et  les  a<yuge  an  dernier  enchérisseur. 

Note  3.-^ontraint  p%r  oorpt  Cm  ces  ventes  se  font  prasêenti  peeumâ,  personne 
ne  doit  enchérir  qu'il  n'ait  soù  argent  prêt,  d'ailleurs  la  vente  se  faisant  par  auto- 
rité de  justice,  celai  qui  se  reni  %ljalioataire,  eoniroc^e  avec  U  JneHee,  et  eet  par 
eette  raieon  eontraipuibU  par  corpe. 
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BANC  DE  LA  REINE. 
En  Appel. 


DISTRICT  DE  MONTREAL. 


Présents  :    Sir  L.  H.  Lafontaine,  Baronnet,  Juge-en-Chef, 
DuYAL  et  Caron,  Juges. 


Irwin,. 


et 


Appelant: 


Boston,  et  al Intimés. 

Heldï— Thftta  psitjr  whoM  property 
haa  been  attached  by  taitU  revendication^ 
aodwho  bas  obtaiaed  main4ecée  et  it» 
same,  may  proceed  agamst  the  Sheriff 
for  the  recovery  of  the  said  goods,  as 
well  by  rale  of  ooart  in  the  oaose,  as  bj 
actios  against  the  Sheriff  to  obtain  the 
said  property,  or  the  raloe  thereof,  to- 
gether whith  soeh  damages  as  may  hare 
been  suffered  by  reason  of  the  non  deli- 
very of  the  same. 


Jagé: — Qil'ime  partie  dont  les  effets 
Mt  été  saisis  par  le  Shérif,  par  voie  de 
s^sie  reVendioationi  et  qai  en  a  obtenn 
■ain-levée,  pent  procéder  contre  le  Shét 
rif  pour  en  ootenir  le  reconvrement,  non 
■salement  par  règle  dans  la  cause  même 
dans  laquelle  la  saisie  a  en  lien,  mais 
aosri  par  action  directe  contre  le  Shérif 
pour  obtenir  oes  effets,  on  leur  valeur, 
et  de  pins  les  dommages  qui  lui  sont  ré* 
foltés  par  le  défaut  de  livraison  de  oes 


Jugement  rendu  le  12ème  Mars,  1855. 


Macpherson,  Crane  et  Cie.  firent  émaner,  le  4  mai  1849, 
une  saisie  revendication,  en  vertu  de  laquelle  les  Intimés  en 
la  cause,  comme  étant  alors  shérif  du  district  de  Montréal, 
par  leurs  huissiers  ou  députés,  saisirent  entre  les  mains  de 
l'Appelant  un  engin  de  bateau  à  vapeur  composé  d'une 
certaine  quantité  de  pièces,  valves  etc.,  et  les  confièrent  aux 
soins  d'un  nommé  Alexander  Mackenzie,  gardien  nommé  à 
la  dite  saisie  ;  l'huissier  exécutant  cette  saisie  avait  enlevé 
le  dit  engin  de  la  possession  de  l'Appelant,  et  l'avait  trans- 
porté, dit  l'action  de  l'Appelant  en  Cour  Inférieure,  chez 
Macpherson,   Crane  et  Cie.,  ou  leurs  employés. 

Cette  saisie  revendication  fut  ensuite  déclarée  nulle  et 
mise  au  néant,  par  jugement  du  24  juillet,  1849,  qui  ei^oignail 
aux  Intimés  de  remettre  le  dit  engin  à  l'Appelant. 

Cet  ordi^  fut  signifié  aux  Intimés  qui  ne  s'y  conformèrent, 
pas. 

Tels  sont  les  faits  sur  lesquels  était  basée  l'action  intentée 
en  mai,  1853,  par  l'Appelant  contre  les  Intimés.  Il  alléguait 
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de  plus,  que  par  le  rcfufi  el  )a  négligence  des  Intimés  de  se 
conformer  à  Pordre  du  24  juillet,  1849,  il  avait  souffert  des 
dommages  au  montant  de  £250  ;  et  il  concluait  â  ce  que 
les  Défendeurs  fussent  condamnés,  conjointement  et  soli- 
dairement, à  lui  restituer  et  livrer  tou$  les  effets  saisis  comme 
susdit,  et  à  y  être  conti^inls  ]>ar  corps,  jusqu'à  telle  resti- 
tution, ou  au  paiement  de  £1000,  valeur  du  dit  engin  ;  con- 
cluant en  outre  à  ce  que  les  dits  Intimés  fussent  condamnés 
à  lui  payer  la  somme  de  £250,  pour  la  perte  et  les  dom- 
mages par  lui  soufferts,  et  se  réservant  de  prendre  plus  tard 
telles  autres  conclusions  que  de  droiL 

Les  Défendeurs,  Intimés,  opposèrent  à  cette  demandé 
une  défense  au  fonds  endroit,  les  raisons  au  soutien  de  la- 
quelle sont  : 

lo.  Parceque  les  Défendeurs  n'ont  pas  eu  avis  de  la  pré- 
sente action  tel  que  requis  par  la  loi. 

2o.  Parceque  le  Demandeur  allègue  dans  sa  declaration 
que  l'huissier  a  trstnsjxirté  les  efiets  chez  Macpherson,  Crane 
et  Cie.,  et  que  les  Défendeurs  n'en  peuvent  alors  être  res- 
ponsables. 

jk>.  Parcequ'n  est  dit  danà  la  dite  déclaration,  que  les 
effets  ont  été  livrés  à  Macpherson,  Crane  et  Cie.,  sans  au- 
ctm  acte  de  la  part  des  Défendeurs,  et  que  l'Appelant  de- 
vait alors  se  pourvoir  par  saisie  revendication  contre  Mac* 
pherson,  Crane  et  Cie.,  et  non  |ms  contie  les  Défendeurs  par 
la  présente  demande. 

4o.  Parceque  les  Défendeurs  n'avaient  aucun  contrôle  sur 
les  dits  Macpherson,   Crane  et  Cie. 

6o.  iPaxceque  le  Demandeur  n'allègue  pas  que  le  gardien 
ait  été  mis  en  demeure  de  livrer  les  effets,  ni  que  des  pro- 
cédés aient  été  adoptés  contre  lui.' 

6o.  Parceque  le  Demandeur  n'allègue  pas  si  le  jugement 
du  24  juillet,  1849,  a  été  mis  en  force,  ou  abandonné,  ou  si 
appel  en  a  été  interjeté  ;  et  que  ce  jugement  peut  d<niner 
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on  droit  d'exécution  contre  les  Défendeurs,  mais  non  un 
dloit  d'action  tel  que  celui  invoqué  en  la  cause. 

7o.  Parceque  tant  que  l'ordre  du  24  juillet,  1849,  demeure 
en  vigueur,  aucune  action  ou  poursuite  ne  peut  être  portée 
devant  le  môuie  tribunal  pour  obtenir  un  second  jugement 
ordonnant  la  restitution  des  mêmes  ellets  au  Deuiandeux. 

8o.  Parceque  le  Demandeur,  d'après  ses  allégués,  devait 
procéder  par  exécution  ou  règle  en  vertu  du  dit  ordre,  et  non 
par  action,  le  Demandeur  ne  mentionnant  pas  dans  son  ac- 
tion que  les  Défendeurs  avaicnl  cessé  d'être,  conjointement, 
shérif  du  district  de  Montréal,  et  officiers  de  cette  Cour. 

9o.  Parceque  les  conclusions  sont  contradictoires,  incom- 
patibles,  cumulatives  cl  illégales. 

lOo.  Parceque  dans  ses  conclusions,  le  Demandeur  ne 
demande  pas  que  la  cour  prononce  sur  la  propriété  des  dits 
effets,  qu'il  ne  demande  pas  condamnation  contre  les  Dé- 
fendeurs pour  les  £1000,  et  ne  mentionne  pas  par  qui  cette 
somme  devra  être  payée. 

1  lo.  Parceque,  le  Demandeur  par  son  action  réclame  £250, 
par  forme  de  dommages  à  raison  de  la  négligence  des  Dé- 
fendeurs de  se  corformcr  au  jugement  de  la  eour,  du  24 
juillet,  1849,  sans  alléguer  comment  il  a  souffert  ces  dom- 
mages, ni  qu'il  ait  cherché  à  mettre  à  exécution  le  susdit  ju- 
gement 

12o.  Parceque  le  Demandeur  ne  montre  aucun  droit  d'ac- 
tion, et  quil  a  réuni  dans  une  seule  et  même  demande  des 
énoncés  de  matières  d'action  réelle,  de  règle  pour  con- 
trainte par  corps,  d'action  pour  valeur  de  meubles  et  efiets, 
et  pour  dommages  résultant  de  l'inexécution  dhm  ordre  de 
cour,  tels  allégués  étant  incohérents,  incompatibles  et  inad- 
missibles dans  une  seule  et  même  action. 


AOO 

Lea  deux  autres  raisons  sont  générales. 

Sur  auditicm  en  droit,  la  Cour  Supérieure  adjugea  en  ta* 
veur  des  Défendeurs,  le  motif  du  jugement  est  comme 
suit  : 

^  Considering  that  the  judgment,  in  the  said  declaration 
^«  alleged  to  have  been  rendered  in  the  cause  of  John  Mac** 
^^  pherson,  and  others,  against  James  Irwin,  on  the  24th  day 
^^  of  July  1849,  ought  to  have  been  enforced  and  carried 
^^  into  execution,  by  rule  or  other  process  in  that  cause,  ac- 
"  cording  to  law,  and  the  practice  of  this  Court,  and  that 
^^  no  action  can  by  law  be  brought  in  the  manner  and  form 
^^  in  which  the  Plaintiff  hath  now  impleaded  the  Defendants, 
^<  for  the  revendication  or  recovery  of  the  goods  and  chattels 
"  which  the  Defendants  are  therein  and  thereby  ordered  to 
^V  deliver  up  to  the  Plaintiff,  maintaining  the  défense  au 
"  fonds  en  droitj  doth  dismiss  the  said  action,  with  costs^ 
Ce  jugement  porté  en  appel  y  a  été  infirmé.  (1) 

"  The  court  &o.,  considering  that  the  allegations  contained 
in  the  Plaintifl's  declaration,  in  the  Court  below,  are  sufficient 
in  law,  if  proved,  to  entitle  the  said  Plcdntiff  to  the  conclu- 
sions by  him  taken  in  and  by  the  said  declaration  :  Consi- 
dering further  that  the  causes  assigned  by  the  Defendants,  in 
support  of  the  demurrer  by  them  filed  in  the  said  court,  are 
insufficient  in  law  to  entitle  the  said  Defendants  to  the  con- 
clusions of  their  said  demurrer,  or  to  any  part  thereof  :  Con 
sidering  that  in  the  judgment  pronounced  by  the  court  be- 
low, on  the  twenty  seventh  day  of  October  one  thousand  eight 
hundred  and  fifty  three,  maintaining  the  said  demurrer, 
and  dismissing  the  action  of  the  said  Plaintiff,  there  is 
error  : — doth  reverse  and  set  aside  the  judgment  so  pronouii- 
ced  on  the  twenty  seventh  day  of  October,  one  thousand  eighjt 
hundred  and  fifty  three.     And  this  court  proceeding  to  ren- 


(1)  AatoritéB  citées  par  l'Appelant  :— Stuart's  Repoxti.  p.  76,  McClnre  and  She- 
pherd :— Condensed  Loaisiana  Reports,  p.  221,  Claik's  Bxeontoia  tb.  Morgan  :— 9 
Geo.  IV,  Ch.  6.  Sect  9  :— 14  et  15  Viot.  Ch.  54. 

Autorité  oité  par  les  Intimés.— Pelton  ts.  Hurray,  Jugée  à  Montréal. 
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4tr  the  jndgDwnt  whieh  the  Conrt  below  oogfit  to  bsv^  mn* 
deied^  dothoveitule  the  said  demoner,  with  costd^  as  well  in 
tlub  comt  as  in  the  ccxurt  below* 

BoBKSTSicnr,  A.  efCO.  ponr  ^Appelant 
Roix  et  Bfemr,  pour  les  Intimes. 


8UPBRIOR  GOURT.-^MONTRSAL. 
Before  Dat,  Smith  and  MokdeubT)  Justices 


Ho.  1670; 


vs.. 

Dkmkrs, «•••« 2)eféfM2aiif. 

and 


Kald:— ThfttMi  Ofmontita  t9th«Mle 
«fnal  Mtato  bf  a  TSOtr  md  k»ei  aa^ 
thoriMd  to  aot  far  minon,  ia  waintainaWo 
wUhoiitregiitration«f8aokil«<«  A  Kr^ 
tdU,  aiidâiatthe24t]i.fleolioBoftbe  re- 
gfitty  ordiBfliM*i  4l]l  ^ai.  Clb  30i  ém» 
•ift  lillj  to  nch  opvoiittoBS. 


JiV'  :^-<^'ime  opparitioii  a  um  i«nto 
d'imniaiiblM  faite  par  an  Thtott  ocT  Am, 
a«torifl('  «  agir  pour  daa  ibImoib,  doit 
étra^MalatoMe,  noBobitoat  le  défaut  d'en- 
rerâtMMent  d5  T A0to>de  Tatotte,  at  <rae 
la?4iiia  seotioBie  ir4iire  Vlet;  Ch.  30, 
B*ait  fM  afpfioaUa^dvtollaaopimlliMf. 


JudgBient  tendered  the  SOth  May  185& 

fil  this  cause  an.  opposition  to  the  sale  of  a  lot  of  land, 
seized  as  belonging  to  the  Defendant,,  was  made  by  Joseph 
Crâreau^  in  his  capacity  oi  Tui^  ad  hoc  to  the  minor  childien 
e£  the  Defendant,  by  a  first  and  second  marriagp.  The  op- 
position-was founded  on  a  deed  of  donation  of  the  land 
sei2Bed,  made  by  the  DefendaAt,  on  the  S  1st  December  1850, 
to  the  said  minors,  aecepting  by  the  Opposant,  as  IWor  €Êd 
hoc  specially  appointed,  the  Acte  de  TiUeUe  under  which  the 
opposition  was  filed  was  dated  the  4th  January,  1854.  The 
Plaintiff  contested  the  opposition  by  a  Défense  au  fonds  en 
Droit  J  the  sole  ground  of  which  was  that  there  was  no  allé- 
gation  in  the  opposition  of  the  registration  of  the  Acte  de 
Tutelle  last  mentioned. 

Dat,  Justice  : — It  was  argued  that  the  section  of  the  Re- 
gistry Ordinance  does  not  apply,  Istly,  to  a  Tutor  ad  hoc;  nor, 
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2dly,  to  oppositions»  We  are  with  the  Opposant  on  the  «^ 
cand  point.  The  langaage  of  the  section  is  that  no 
action  shall  be  brought  or  be  maintainable  until  after 
registration  &c.  It  says  nothing  of  a  defence  or  oj^kv 
sition  ;  and  one  can  easily  conceive  a  sufficient  reason 
for  the  restrictive  language  of  the  statute,  an  action  is  insti- 
tuted voluntarily,  the  Plaintiff  takes  his  time,  an  Oppo- 
sant, on  the  contrary,  may  be  called  upon  to  act  at  once  in  or-' 
der  to  protect  the  rights  of  minors  which  might  otherwise  be 
sacrificed.  The  Court  is  satisfied  as  well  from  the  spirit  of 
the  clause,  which  was  intended  for  the  protection  of  minors 
and  other  parties  named,  as  from  its  language,  that  the 
i>4/i?i»e cannot  be  maintained:  It  is  therefore  dismissed. 
The  judgment  is  not  motivé. 

OuiMET,  MoRiN  and  Marchanu,  for  Plaintiff, 
Laixamme,  R.  and  6.  for  Opposant. 

4th  Vict.  C.  SOth  S.  24.— And  be  it  further  ordained  and 
enacted  that  no  action  shall  1)e  brought,  or  be  maintainable, 
in  any  of  Her  Majesty's  Courts  of  justice  in  this  Province, 
in  the  name,  or  by,  or  on  the  part  of  any  husband,  for  any 
cause  of  action  derived  from  or  under  his  contract  of  mar* 
riage,  whereof  the  registration  is  required  by  this  Ordi- 
dinance,  or  in  the  name,  or  by,  or  on  the  part  of  any  tutor 
or  guardian  to  a  minor  or  minors,  or  of  any  curator  to  a  per- 
son or  persons  interdicted,  in  such  capacities  respectively, 
until  after  a  memorial  shall  have  been  registered,  in  the 
manner  prescribed  by  this  Ordinance,  of  such  contract  of 
marriage,  or  of  the  appointment  of  such  tutor  or  curator  res- 
pectively» 
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SUPERIOR  COURT.— MONTREAL. 
Before  :  Day,   Vanfklson,  and   Mondelet,  Justices. 

[  Macphersoii  etal...m^ •  ••  PUufUiffs. 

vs. 

The  St  Lawrence  Inland  Marine    Insu- 
rance CoBCPANY  Defendants. 


No.  923. 


Held  z—Xbat  in  an  action  on  Insn- 
nnoe  PoUcMt,  iaraed  in  Upper  Canada, 
MrriM  in  Montreal,  at  the  Défendante* 
agency  there,  of  prooe»  against  an  In- 
•wanoe  Company  incorporated  and  ha- 
ving its  chief  place  of  business  in  Upper 
Otnada,  is  not  safiBLoient  ;  the  agent,  on 
whom  process  was  serred,  not  haying 
charge  of  an  offloe  belonging  to  the  Com- 
pany for  the  transaction  of  its  business 
geneiaUy,  and  without  limitation. 


Jugé  : — Que  dans  une  action  fondée  sur 
une  Police  d'Assurance  &ita  dans  la 
Haut-Canada,  signification  du  writ  à 
Montréal,  sur  Tagent  des  Défendeurs, 
Compagnie  d'Assurance  incorporée  et  dont 
le  chef  lieu  des  affaires  «est  dans  le  Haut- 
Canada,  est  insuIBsante  ;  l'ageati  sur  le- 
quel la  signification  arait  été  flûte,  ne 
tenant  pas  un  bureau  appartenant  a  la 
Compagnie  pour  transiger  généralement 
toutes  ses  affaires,  et  sans  restrictions. 


Jadgment  rendered  the   17th  October,  185S« 

This  action  was  brought  to  recover  the  amount  of  certain 
Insurances,  alleged  to  have  been  eflfected  by  the  Plaintiffs 
on  their  steamer  Cornet^  under  policies  of  Insurance  made 
by  the  Defendants,  at  Kingston  in  Upper  Canada,  on  the 
18th  April,  1851.  The  declaration  contained  allegations 
setting  forth  that  the  Defendants  were  incorporated  under  a 
Statute  of  Upper  Canada,  cited  in  the  declaration,  ^^  and  that 
^  at  all  and  every  the  time  and  times  hereinafter  mentioned, 
''  the  said  Defendants  were,  and  still  are,  a  body  politic  and 
^^  corporate,  carrying  on  the  business  of  insurers  at  Montreal 
^^  aforesaid,  smd  elsewhere, — ^that  they,  the  Defendsmts,  had, 
^^  at  the  said  several  time  and  times,  and  still  have  an 
**  office  in  the  City  of  Montreal  for  the  purpose  of  canying 
^^  on  their  said  business  of  Insurers,  and  were  then  and 
^^  there,  and  are  now  represented  by  a  legally  authoriased 
^^  and  accredited  agent  or  representative,  and  that  the  said 
^^  Defendants  were  and  are  possessed  of  personal  estate  and 
^  property,  goods  and  chattels,  monies,  credits  and  effects 
"  within  the  District  of  Montreal."— The  return  of  the 
Bailiffwas  that  he  had  served  the  writ  and  declaration  at 
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the  office  ^flA  place  of  bosixieM  of  the.  Defisnlaiits,  No.  9, 
Lemoûne  Street,  City  of  Montreal,  speaking  to  Charles 
Theodore  Palsgrave,  who  then  and  there  declared  himself 
ta  be  the  agent  of  the-Defeiidants* 

The  Defendants  pleaded  by  exception,^  de  nanrgncéder^ 
ift  effect,  aafoUowB.: 

That  the  Company  had  been  incorporated  by  Aqt  of  the 
Legidalure  of  Upper  Canada,  S  Wm.  lY,  Chap.  20  ;  that  their 
chief  place  of  business,  and  only  legal  domicil,  was  at  Pre»- 
cott  in  Upper  Canada  ; — ^that  the  contract,  alleged  in  the 
three  count»  of  the  declaration,  was  bot  one  policy  for  £1000^ 
(that  produced  by  the  Plaintifis)  and  was  issned  by  the 
Defendants'  agent  at  Kingston,  in  favor  of  Maepheraon  and 
Crane,  of  Canada  West,  forwarders  ; — ^that  the  steamer 
Comet  plied  iu  Upper  Ganadia,  and  neves  was  in.  Lower 
Canada  from  the  date  of  the  Policy  to  the  institution  of  the 
action.  ;-*^th«t  this  acti<m  ooidd  not  legally  be  iMtitnted  or 
prosecuted  in  tins  Coiift,^  or  in  Lower  Canada  ;  that  the 
Defendants  had  na  legal  or  other  domicil  in  Lower  Canada 
at  which  pioaess  oouldlbe  served  ^^that  although  the  Do* 
fendaitfa  had  aA  agenny  m  Montreal,  and  the  writ  aad 
proeesawi»»  served  upon  Palsgmw  their  agen^  yet  that 
anch  agency  was  net  their  legpixfomttjl  fiv  vr^  oiher  pv» 
pose»  than  snekaeispeoiaUy  a|^f)ertained  to  socsfa:  agency^ 

ConclUsicm  : — ^Thatthe  writ  and  process  and  the  declaration 
be  declared  null  and  void,  and  the  actita  dismissed. 

The  Piamtif&,^by  their.  an3wei:  to  the.  expeptiou,  in  effect^ 
xejieiated  th^  allegations  qiaQted  above»  a^  to-  the  in? 
corpqmtipi^  of  the  Qompajay,  and  their  canying  ou  busiue^ 
at  lyipntDeal» 

The  onlgr  witness»  eacamined  in  the  oaae,  on  the  isane 
raised,  wee  Mf*  Palsgrave*  It  appears,  by  his  deposition, 
that  he  was  the  Defeadanla'  dnly  appointed  and  aotiumeed 
agent  at  Montreal,  wheia  riaks^  weie  takea^  and  premiunis 
paid,  fe^  liowet  Canada  only,  the.  policies  being  eannie»» 
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Âgned  by  the  witAeds,  Hès  ageht  of  the  Defeïidaiitë  ^^^tbat 
Over  hia  office  doôr  there  wad  fei  plate  trith  aie  words  : 
^^  Agency  St.  Lawie&ce  Itiland  Mfuî&e  Asistiràiioc  Com- 
pany ;  "  that  he  had  monies  befenging  to  the  Defendants  in 
his  hands  ; — ^that  settlements  of  all  policies  weie  effected  at 
the  Company's  office  at  Prescott,  and  that  Insurances  were 
usually  paid  through  his  offioe  by  remittances  from  Prescott. 
He  states  :  ^^  The  office  of  the  Defendants'  agency,  in  Mon- 
^^  teeal,  inentiimed  in  my  examination  in  chief,  is  alsomy  oWti 
^^  priyate  office,  and  I  have  never  looked  upon  it  as  the  office 
^^  of  aie  Defendants,  for  any  other  busing  diui  «ueh  a«  re- 
"  lated  to  Insurances  tot  which  I  isefued  policies,  counter- 
^^  eigned  by  myself  as  their  agent»" 

Day  Justice  : — The  question  as  to  whether  a  foreign  cor- 
poration can  be  impleaded  here  by  service  of  process  on  its 
agent  does  not  arise  from  the  pleadings  of  records.  It  does 
not  appear  from  Mr.  Palsgrave's  evidence,  and  hè  is  the  only 
witness  examined,  that  the  Defendants  had  any  office  here, 
at  which  service  t^ould  legaUy  be  made*  He  was  their 
agent  for  specific  purposes,  only,  and,  on  that  ground,  service 
•f  process  can  not  legally  be  made  upon  him.  The  statute 
pCHBts  oat  a  mode  by  which  foreign  corporations  may 
be  legalfy  tfQBunoned,  but  that  coarse  has  not  been  followed, 
and  the  acticm  must  theiefne  be  dismissed» 

JcDOMvirt  :-^^  Consiéering  that  it  appearft  that  Charles 
l^eodore  Pals^grave,  upon  whom  pi^ess,  in  thits  cause,  hath 
been  served,  was  then  the  agetrt  of  thé  Défendante^  for  certaiil? 
specified  and  limited  purposes  only,  and  was  Mt  an  offiûéir 
or  sentant  of  the  said  Defendants  hating  chai]ge  of  an 
office  to  them  belonging  for  the  t^ransactitm  of  theft 
businesiB  generally,  and  Vit!hotit  limitatic»!,  and  that  by  reason 
of  the  Umited  powers  of  the  said  Charies  Theodore  Pals- 
grave, and  by  law,  the  Defendants  have  not  been  regularly 
and  rafficiently  summoned  and  iihpleaded  befote  the  Cotirt, 
now  here,  t^  thé  service  of  process,  as  aforesaid,  upon  the 
said  Charles  Theodore  Palsgrave,^*-doth  tnafntàiïi  Ûit  said 
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exception,  and  adjudge  and  declare  the  service  of  the  writ 
and  process  in  this  cause  to  be  null  and  void,  and  the  same 
doth  set  aside  and  dismiss,  with  costs  against  the  Plaintifis. 

Ross  and  Monk,  for  the  Plaintiffs. 
Griffin,  F.  for  Defendants. 


I    DISTRICT  DE  MONTRÉAL. 


BANC  DE  LA  REINE 

SN   APFfiL. 

Présents  :   Sir  L.  H.  Lafomtains,  Baronnet,  Juge-en-Chef, 
Atlwin,  Duyal  et  Caron  Juges. 

McGiLLiTRAT, Appelante. 

et 
Ths  Montreal  Assurance  Company, Intimés. 

Held  :~-That  a  roit  for  the  reoorery  of 
Um  maumnt  of  %   Poliey  of  iMannee, 
against  Are,  may  bo  tried  by  a  Joiy. 


Jugé  : — Qa'une  poanuite  poor  le  re- 
flfoanement  dn  montent  d'une  Pùlioe  d'As- 
•nranee,  oontre  le  feo,  peat  être  soamÎM 
à  «n  Jary. 


Jugement  rendu  le  12  Mars  1865. 

L'Appelante  poursuivait  les  Intimés  pour  le  recouvrement 
d'une  somme  de  £3000,  montant  d'une  assurance  dite  avoir 
été  effectuée  par  l'intermédiaire  de  J.  Hays  pour  le  bénéfice 
de  la  Demanderesse,  sur  une  propriété  appartenant  au  dit 
J.  Hays,  et  sur  laquelle  la  dite  Appelante  avait  une  hypothèque. 
Les  Intimés  opposèrent  des  moyens  de  droit,  et  des  moyens 
de  fait  à  l'action,  et  la  contestation  ayant  été  liée,  l'Appelante 
inscrivit  la  cause  pour  audition  sur  les  moyens  de  droit,  et 
en  même  temps  fit  une  motion  demandant  que  les  matières 
de  fait  fussent  soumises  à  un  jury  spécial^  à  être  choisi  pour 
cet  objet,  et  que  la  Cour  appointât  les  jours  qu'elle  jugerait 
convenables  pour  le  choix  du  juiy  et  la  preuve  ;  et  qu'il  fut 
permis  à  la  Demanderesse  de  faire  émaner  un  bref  de  Fe» 
mVe  FadaSj  enjoignant  au  Shérif  de  convoquer,  pour  ce 
procès,  un  jury  composé  de  marchands  et  commerçants 
parlant  la  langue  anglaise. 
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Cette  demande  fut  combattue  par  les  Intimés,  et  le  17 
octobre  1854,  la  Cour  Supérieure,  à  Montréal,  rendit  le  ju- 
gement suivant  : 

^*  La  Cour,  parties  ouies  sur  la  motion  de  la  Demanderese, 
aux  fins  de  soumettre  la  contestation  liée  par  les  plaidoiries 
en  cette  cause  à  un  jury  spécial,  après  avoir  examiné  la 
procédure  et  en  avoir  délibéré  ;  considérant  que  la  Deman* 
deresse  n'est  ni  commerçante,  ni  marchande,  et,  en  consé- 
quence, né  peut,  en  droit,  obtenir  l'épreuve  de  cette  cause  par 
jury,  rejette  la  dite  motion,  avec  dépens." 

(L'Hon.  Juge  Yanfelson  dUssentienle.) 

L^appel  était  interjeté  de  ce  jugement,  l'Appelante  ap- 
puyait sa  demande  sur  l'Ord.  de  la  25  Geo.  S,  Ch.  2.  Sec. 
tion  9,  et  sur  le  Statut  14  et  15  Vict.  C.  89,  Sect.  4,  (version 
française.)  (1) 

Les  Intimés  soutinrent  le  bien  jugé.  (2) 

La  Cour  d'Appel  infirma  le  jugement  du  tribunal  in- 
férieur. 

The  Court,  &c.  : — lo.  Considering  that  under  the  fourth  sec- 
tion of  the  Jury  act,  passed  in  the  session  of  Parliament,  held 
in  the  fourteenth  and  fifteenth  years  of  Her  Majesty's  Reign, 
chapter  eighty  nine,  which  section  relates  to  Jury  trials  in  civil 
salts,  the  Appellant,  Plaintiff  in  the  Court  below,  though 
not  being  a  trader  or  merchant,  is  nevertheless  entitled  to 
obtain  a  trial  by  Juiy  in  this  cause  ; — ^2o.  Considering,  there- 
fore, that  in  the  Judgment  of  the  Court  below,  that  is  to 
say,  the  Judgment  rendered  by  the  Superior  Court  at  Mem* 
treal,  on  the  seventeenth  day  of  October,  one  thousand  eight 
hundred  and  fifty  three,  by  which  the  motion  of  the  said  Plain- 
tiff* that  the  issues  raised  in  this  cause  be  tried  by  a  special 
Jury,  is  rejected  with  costs  on  the  ground  that  the  Plaintiff 
is  not  a  trader  or  merchant,  and  by  reason  thereof  and  by 


(1)  Dwarris  on  statutes,  p|^  718,  719,  720  et  721. 

(2)  Antorit<s  eitéee  par  let  Intimés  :~25,  Geo,  3,  Ch.  2.  Seet  9  et  10  :— 4  anil.  IV, 
Ch.  33,  Sect  16 :-10eill  Fiot  Ch.  13,  Seoi  3^  35,  36at 40:-14 «t  U  Viok.  Ch.  69 
test  4,  Seet  3elS. 
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ItLWj  not  emiiled  to  obtain  the  said  trial  t>j  Jbij,  Ibeve  i» 
QCTor  :— It  is  ponaideied  and  adjudged  tbat  the  «aid  JadgXDmtt 
be,  and  the  same  is  hereby  reversed  and  set  aside  ;  and  tb» 
Court  proceeding  to  render  the  Judgment  which  the  Oinrt 
below  ought  to  have  rendeied,  doth  grast  so  much  of  the 
Bgid  motion  as  prays  for  a  trial  by  Jury,  and  no  more* 
Thereupon,  it  is  adjudged  that  the  reeord  be  remitted  to  the 
Court  below,  to  the  intent  that  aocb  further  jncoceedix^  b^ 
there  had  as  to  law  and  jus&e  appertain  in  the  premises.; 
and  lastly  it  is  ordered  and  adjudged  that  the  party  Respao* 
dent  do  pay  to  the  Appellant  the  oosts  by  her  sustained  im 
this  behalf^  as  well  in  the  Court  below  as  in  the  Court  here. 

.Abbott,  poor  l'Appelante» 

Cnoss  et  Baitcroft,  pour  les  Intimé^. 


BANC  DE  LA  REINE  j  distriCT  DE  MONTREAt- 

BN   APmi*.  ) 

Présents  :  Sir  L.  H.  La  Fontainb,  Baronnet,  Juge-en-Chef, 
Atlwiit,  Dotal  et  Cabon,  Juges. 

Ntb, Appelant^ 

No.  6.  I  et 


'! 


Jagé  !'«<^«niHiteaMdfboiilMiiiiii* 
Mtion  hTpoUiéoadre,  fast»  tfe  praare  do 
U  po«MACNi  éa  JHtnAtnrée  rimaiMHlo 
hmihiwit  M  prat  JMtsmir  «bo  ozoo|>- 
taon  do  OMM  Jagéo,  oppoiéo  à  quo  Boa- 
T#Uo  domMot  foadéo  ovU  poMUotoo 
aotaelle  da  Défendeur,  la  powotaion  étant 
utt  <ril  %^  00  w— oTjllo  do  Jour  j&u  Jour. 


Hold:^Th»iaJ  „ 
hypoikooaij  aotion,  for  want  of  proof  of 
pOÊÊtmnam  by  tlio  I>efbBdaBt  of  tho 
propotty>hyp<Hhooatod.  oonoot  ho  oppnn< 
hy  exooptioQ  titTtiJudicatt^  to  a  nibio- 
q«etti  doBMMid,  fonndodon'oetMla 


non,  poBBonion  being  a  foot  whidi'  ii  rt- 
Bowod  dajr  hj  ' 


I  dajr  by  dagr. 


Jugement  rendu  le  2  Juillet  1855. 

Le  SS  mai  1847,  le  nommé  llKxnas  VTilson  consentît, 
devant  notaires,  une  obligation  en  faveur  des  Intimés  pour 
£150,  payables  par  termes,  et  hypothéqua  pour  sûreté  du 
paiement  de  cette  somme  certains  immeubles  acquis  depuis 
par  PAppelant  En  octobre,  1850,  ce  dernier  fiot  poursuivi 
hypothécairement    par   les  Intimés,  pour   la  Bonune   de 
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£ttO  IS  fi,  étant  le  iDostant  de  trois  tenues  de  in  dite  obli- 
gBtitm,  don  éobna,  «t  intârét  jnr  iceux.  Jugement  fat  Tenda 
oeiitie.kii  par  défaut  enJa  Cour  fitapérienre,  le  10aTril  1851^ 
et  Bor  appel  par  lui  mteijeité,  la  Corâr  dii  Banc  de  la  Rejae^ 
ptf  santeBce  du.12  o^fAne  1662^  mfinna  le  jngemeiit  de  la 
Cour  JnfécieiiTe,  comidérant  la  preuve  de  la  poeeession  par 
l'i^pelant  inauffisante,  vu  qn'eUe  n'était  établie  que  par  la 
pnoduction  d'une  copie  de  Pacte  d'jusquisition  de  Nye,  dé- 
Iméepar  le  Registrateiur  sur  le  document  enfilé  dana  son 
bmeau  pour  inacriptian  d'iceluL  (1) 

En  décembre  1858,  les  Intimés  poursuivirent  de  nouveau 
l'Appelant,  mais  pour  le  montant  entier  de  l'obligation,  le 
dernier  terme  de  paiement  étant  échu,  alléguant  que  Nye 
arvait  acquis  l'immeuble  en  question,  le  17  mars  1849,  et 
qu^  en  était  alors  ,  savoir,  au  temps  de  l'institution  de  la 
seconde  action,  le  détenteur. 

Nye  plaida  d^aboid  l'exception  de  chose  jugée,  suivant 
l'arrêt  de  la  Cour  du  Banc  de  la  Reine  du  IS  oetobre,  1852, 
intervenu  sur  les  mêmes  causes  d'action  ;  puis  uâe  seconde 
exception  de  chose  jugée,  du  moins  jusqu'à  ooncunenoe  de 
£120  12  6,  montant  de  la  première  demande,  et  enfin  une 
défense  au  fonds  en  fait. 

Les  Intimés  répondirent  aux  exceptions,  en  établissant 
que  la  première  demande  avait  été  déboutée  faute  de  preuve 
de  la  possession,  par  le  dit  Nye,  au  temps  de  tinstitution  de 
cette  première  action,  et  que  la  demande  n'était  pas  pour 
la  même  somme,  et  que  la  première  action  n'avait  été 
déboutée  que  par  suite  d'une  erreur  dans  la  procédure,, 
et  la  production  d'une  copie  non  authentique  de  l'acte  d'ac- 
quisition de  Nye. 

La  preuve  faite,  la  Cour  Supérieure  débouta  ces  ex- 
ceptions par  jugement  du  29  avril  1854,  motivé  comme 
suit  :  ^^  Considering  that  the  Plaintiffs  have  established  by 
*^  evidence  the  material  allegations  of  their  declaration,  and 

(1)  V«ir3,]>édriooidMTifiMnMizdaBM-0«Mda.p.  IT. 
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« 

^^  that  the  Defendant  hath  fieûled  to  piOTe,  in  support  of  the 
"^  exception  oi  chose  jugée  by  him  in  the  said  cause  pleaded, 
^^  that  the  causes  of  action  whereupon,  and  by  reason  where-* 
^^  o^  the  Plaintiff  now  seeks  to  recover  judgment  en  decUh 
^^  ration  (^hypothèque  against  the  Defendant,  are  the  same 
^^  causes  of  action  whereupon,  and  by  reason  whereof,  the 
^^  Defendant  was  heretofore  impleaded  by  the  action  in  the 
^^  said  exception  set  forth,  inasmuch  as  the  last  mentioned 
^^  action  was  founded  upon  an  alleged  possession  by  the 
*^  Defendant,  as  tiers  détenteur  of  the  land  and  premises 
^^  in  the  said  declaration  mentioned,  at  the  time  the  same 
*^  was  instituted,  and  which  the  Plaintiffs  failed  to  prove, 
**  whereas  the  present  action  is  founded  upon  the  possession 
*^  of  the  Defendant,  as  tiers  détenteur^  of  the  said  land  and 
**  premises  at  the  time  of  the  institution  thereof  ;  dismissing 
^^  the  said. exceptions,  &c.," 

Nye  ap^la  mais  inutilement  de  ce  jugement  qui  fut  con- 
firmé parla  Cour  du  Banc  de  la  Reine. 

LoRAKOKR  et  PoBnirviLLi:,  pour  PAppelant. 
RosK  et  MoNK,  pour  les  Intimés. 
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SUPERIOR  COURT.— MONTJIEAL. 
Before    Day,    Smith    and    Mondelet,  Justices. 


No.  1091. 


Castle,  . 
Babt,  •  • , 


vs. 


1.  Held  : — ^That  on  agent  has  no  an- 
Uwrity  to  bind  fais  prindpai  by  signing 
and  dieoonnting  a  promiMory  note  as 
agent,  altbough  antnoriied,  by  written 
power  of  attoraey,  to  manage,  adminis- 
ter, sell,  exchange  and  oonoede  the  real 
■ad  pecMnal  estate  of  the  prinoipal,  and 
to  oollect,  oompoond  and  arbitrate  all 
elaims  and  debts,  with  a  general  daaae 
empowering  him  *'  to  do  all  acts,  matters 
■ad  things,  whatsoerer,  in  and  abont  the 
property,  estate  and  affairs  of  the  prinoi- 
pal as  amply  and  efléotnally,  to  all  intents 
and  parposes,  as  the  principal  oonld  have 
done  in  her  own  person  if  the  said 
power  of  attorney  had  not  been  made." 

2.  That  an  agent  with  the  powers  above 
mentioned  is  an  adminiatrator  omnium 
hoaorum,  with  no  power  to  borrow,  exeept 
for  parposes  within  the  limits  of  his  admi- 
nistration. 

3.  That  the  déclarations  of  the  acent  to 
an  aooomodation  endorser,  to  obtain  his  en- 
dorsation,  are  not  eyidence  in  a  suit 
againit  the  principal  by  the  party  who 
•Aerwarda  disoonnted  the  note. 


.....    Plaintiff, 
Defendant 

Jagé  : — lo.  Qa'nn  a^ent  ne  pent  obli- 
ger son  principal,  en  signant  et  esoomj^ 
tant,  comme  tel  agent,  an  billet  promi- 
soire,  qnoiqne  antorisé,  p^r  procaration 
écrite,  a  gérer,  administrer,  rendre, 
échanger  et  concéder  les  biens  menbles 
et  immeubles  de  son  prinoipal,  et  de  re- 
ooayrer  tontes  dettes  et  réclamations,  et 
de  faire  tooscomnromis  etartitrages  %W99 
claose  générale  raatorisant  **  à  faire  tons 
*'  actes,  matièros  ou  ohosss,  qneloonqnes^ 
'*  relaUyement  anz  propriétés,  biens  et 
**  aflSaikes  du  prinoipal,  aussi  amplement 
'*  et  effectiTement,  a  toa^s  Uns  qnelooD- 
"  qaes,  qae  l'anratt  pa  faire  le  principal 
**  loi-méme,  si  la  dite  procaration  n'eut 
"  pas  été  exécntée." 

Zo.  <^'nn  mandataire  revèta  des  pon- 
Toirs  ci-dessus  mentionnés  est  un  aami- 
niêtrator  omnium  bonorumt  qiû  ne  peat 
faire  d'emprunt,  si  ce  n'est  pour  des  ob- 
jets Matift  a  son  administration. 

3o.  Que  les  déclarations  dumandatatn 
à  un  endosseur  pour  accommodement^ 
afin  d'obtenir  son  endossement,  ne  peu- 
vent être  produites  en  témoi^age  contre 
le  principal,  par  la  personne  qui  a  subaé* 
quemment  escompte  le  billet 


Judgment  rendered  the  19th  April  1854. 

Action  on  a  promissory  note,  dated  4th  September,  1837, 
payable  to  the  order  of  Samuel  Genrard,  for  £450,  signed, 
"  F.  Baby,  agent  of  Margaret  Selby." 

Plea  : — lo.  That  the  said  François  Baby  had  no  power 
to  sign  the  note  in  question  ;  that  he  had  no  other  authority 
than  was  conferred  on  him  by  a  notarial  power  of  attorney 
of  the  Srd  October,  1SS5,  given  by  the  Defendant,  as  well 
in  her  own  name,  as  in  her  capacity  of  légataire  universelle 
en  usufruit  of  William  Dunbar  Selby,  her  late  husband,  and 
of  the  late  George  Selby,  her  husband's  father,  and  as  tutrix 
to  the  minor  children,  issue  of  the  Defendant's  mariage 
with  her  said  late  husband  ; — ^that  by  the  power  of  attor- 
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ney,  filed  is  ibe  «ame,  ifce  «aid  Baby  lilwût  the  power  oT  ad- 
ministeiii]^  the  piopeity  of  the  Defendant  daring  her  absence 
in  Eorope^  and  especially  the  Seigniory  of  Lasalle,  but  had 
no  power  to  ^ign  noteli  ;  that,  moreover,  the  Defendant  had 
never  received  any  portion  oi  the  sum  sued  for,  nor  was  the 
same,  nor  any  part  of  it,  ever  employed  about  her  business, 
or  for  her  benefit. 

Plea  ^— 2.  Défense  au  fonds  en  fûU  : 

Tbe  Plaintiff  by  special  answer  to  the  exception  alleged 
that  Baby  was  the  duly  accredited  agent  of  the  Defendant^ 
with  power  to  sign  the  note  in  question,  and  tiiat  the  suin 
of  money  sought  to  be  leoovered,  being  the  proceeds  of  the 
said  note,  when  discounted,  was  remitted  to  the  Defendant 
and  received  by  her  in  Europe,  and  applied  to  her  own  use. 

Three  witnesses  were  examined  to  prove  the  making  ami 
indorsing  of  the  note,  which  was  declared  upon  as  a  miss* 
ing  or  lost  note.  The  only  other  depositions  taken  were 
those  of  Samuel  Gerrard  and  François  Baby,  extracts  fiom 
which  are  quoted  bekyw.  Olyections  were  made  to  the  ex- 
amination of  Baby  on  the  ground  of  relationship,  he  being 
the  brother  of  the  Defendant,  and  on  the  ground  of  interest  ; 
also  to  certain  questions,  as  well  to  t^  witness  Baby,  as  to 
Grerrard,  tending  to  prove  the  authority  of  the  agent  to  sign 
the  note,  and  of  declarations  made  by  him  m  lektion  to  the 
note.  These  objection»  were  ovenoled -both  aft  enquête  and 
by  the  final  judgment* 

Dat,  Jufiftioe  :^ — ^This  is  a»  action  againcA  the  Défendant 
en  a  promissory  note  alleged  to  have  been  made  by  h^ 
i^ent,  François  fiaby^  iA  fiivor  of  Samuel  Gertaid,  and  by 
him  endorsed  to  the  Plaintiff.  The  note  is  lost,  but  there 
is  no  difficulty  im  that  poiHL  Its  disappearance  is  aecount*» 
ed  lor,  and  the  Plaintiff  ofieis  security.  The  question  turns 
solely  on  the  authority  of  the  agent  to  sign  the  note.  When 
at  the  bar,  I  bvooght  an  action  againist  ihe  endorset  ctt  this 
note  ;  this  w«s  made  known  tofhe  oounael^  and  noMeps 
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kwebeea  take»  in.  racuMtioii»  00  tt»t  I  «m  not  at  liliBrty  to 
^efitine  givwg  my  g|>Uiîoii  ;  bat  âd&opiBÎon  does  not  cqîa- 
Mi4€  wiihtJhe  viewa  cwtertalaed  by  the  majcori^  of  tK&  oooi^ 
In  1836^  tba  DefiandBJiV  bmng  abont  to  learn  tbla  oDuatiy 
ibf  Smope,  gave  apowei  of  attonaey  to  her  taKHbaf  ;  undkr 
this  poîwei  he  waa  aathoxiaed  to  mana^  and  adxniniater  her 
property,  pwtieutariy  tbft  Seigwoij?  of  Laadle^  alaa  to  tttû^ 
eoaoed?  and  exiofaaiige  all  hw  pioperty,  faiehiding  tha  Sei- 
gowy,  and  all.  her  landaiUl^owe^fCanada^ezœpt  oertain 
hraeea  in^lMtentseal;  wilb  powder  to  pay  aU  debts,  to  snbrnk 
claims  to  ajfailiwlion  or  to  eompoond  the  aame»  to  inatilnte 
and  defend  aJl  ac^om^  esid  alacr  with  a  geneml  powecto  do 
all  laaMiss  and'  things  xelatxve  to  her  estate»,  aa  if  «ahe  -were 
peifionaUy  psesent'  Another  power  of  attorney  wae  gi'ven 
the  aame  day  to  fidward  HenQi:»  reciting  thatgiven  to  Balq^ 
nnd  giving:  Hemy  power  to  oobOEtgage  the  Defendant's  pni^ 
peity  in.  favor  of  anch  persons:  aa  might  advance  or  lead  mo» 
nîeato  Baby. 

A  motion  was  made  to  reject  the  deposition  given  by  Baby 
on  the  ground'  of  relationship  and  interest,  as  also*  those 
portions  of  his  deposition,  and  that  of  Mr.  Gterrard,  tending 
to  prove  the  acts  and  declarations  ol  Baby  as  agent.  Ttds 
motion,  is  in  my  opinion,  nnfonnded.  Under  the  fSth  Viet. 
Cap.  82,  and  the  14th  and  tSth  Vict.  Cap.  Sty  Sec.  4,  the 
engiish  roles,  of  evidence  ase  appUeable,  not  to  entend  the 
powei  of  attorney,  far  that  must  epeak  for  itself;  Baby's 
evidence  however  is  admissible  to  prove  that  he  did  certain 
aets^  aBdevideocse:ce&be  given  also  as  to.  what  waft  said  fay 
him  ait  the  time  of  hia  gestion^  and  the  conrt  can  then  dé- 
cide whether  he  was  authoriaed  in  that  respect,  nnder  Ida 
powen  Mr.  Genard  saya  that  Baby  staled  atthe  time  of 
the  indorsation  that  the- money  was  to  be  sent  to  the  Defen- 
dant in  Europe,,  to  enable  her  to  return  to  Canada,  and  that 
this  indttced  him  to  indorao  the  note»  I  think  this  is  evi* 
denoe^  as  is  also  the  déposition  oCBaby^toprove  that  he  gptthe 
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note  discounted  and  applied  the  proceeds  to  the  Defendant's 
benefit.  (1).  Taking,  therefore,  the  evidence  cf  Baby  as  to 
the  application  of  the  monies,  the  dedaraticms  made  to  Ger^ 
raid,  and  the  terms  of  the  power  of  attorney,  I  should  hold 
the  Defendant  liable.  Under  the  French  law,  I  consider  the 
Plaintiff's  case  stronger  than  under  the  english  law,  I  hold 
that  general  wcnrds  may  give  power  to  borrow  money,  or 
what  is  the  same  thing  to  make  a  promissory  note.  In  Eng- 
land I  can  find  no  case  which  would  shew  that  a  party  with 
a  general  power  to  borrow,  had  need  of  a  special  power  to 
make  or  sign  a  note.  The  case  of  Howard  vs.  Bailey  (S) 
establishes  that  although  a  power  must  be  strictly  pursued, 
yet  it  is  to  be  so  construed  as  to  include  all  the  means  ne- 
cessary to  execute  it.  Paley  supports  the  doctrine  that  a 
general  agent  can  not  accept  bills.  (3).  Pothier  holds 
that  an  administrator  cannot  alienate,  nor  can  he  hy- 
pothecate  the  property  of  his  principal,  because  hypothe- 
cation tends  to  alienation  ;  but  he  may  bind  the  property  of 
the  principal  by  borrowing  what  he  calls  sommes  modiques. 
The  question  may  be  asked  whether  the  sum  of  £450  was 
not  a  somme  modique.  And  besides  I  take  it  as  proved  that 
the  monies  were  employed  for  her  benefit.  (4)  On  these 
grounds  I  dissent  firom  the  judgment  about  to  be  rendered, 
and  would  give  judgment  for  the  Plaintiff. 

SBfTTH,  Justice  : — ^I  have  seldom  met  with  a  case  in  which 
my  opinion  was  more  strongly  formed  than  the  present. 
The  note  purports  to  be  signed  by  the  Defendant's  agent,  the 
indorsement  of  Gerrard  was  an  accommodation  indorse- 
ment. The  plea  sets  up  the  power  of  attorney  as  it  was 
actually  given  to  Baby,  and  alleges  that  he  had  no  power 
to  sign  notes,  and  that  the  proceeds  of  the  note  never  came 


Ï(l)  Starkie  od  Brldenee,  pp.  S5,  696  :— 1  KfpinuBe  pp.  89,  US  :— 2iid  BnliuuM, 
.509,  Matliewivs  Hajdon  :  ~7.  Ttrin  Reporta  p.  4SI,  note,  Brans  n.  Willianu:— 
0  Veeey  p.  121,  Fairley  tb.  Hastingg  :— 4.«Taimtoii,  p.  679,  Laaghom  Tt.  AUnott. 

(2)  2.  H.  BlacksUme,  p.  618. 

(3)  Paley,  on  AgenoT,  pp.  193, 195, 196,  andoaeee  then  oHed  iS—  alao  6  Tena 
Itep.  p.  591,  Gardner  n  Baillie  :— Poihler,  Mandat,  Kos.  147,  148,  160. 

(4)  See  alao  Story,  on  Agency.  No.  21  :— Tropiong,  Mandat,  Noi  286,  286. 
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into  her  poesessioii.    The  power  of  attarney  to  Edward 
Henry  is  also  produced  ;  and  the  power»  given  to  Baby 
seem  to  me  to  be  those  of  general  management  and  admi- 
nistration.   It  was  an  administratio  omnium  bonorum^  bat 
still  an  administration.    I  deny  that  this  gives  power  to  the 
agent  to  borrow  generally.     He  may  borrow,  but  for  the 
purposes  of  administration   only.     Suppose  she  bad  said  in 
express  terms  :  "  I  give  you  power  to  borrow,  but  for  the 
purposes  ot  administration  only,"  she  would  have  given 
expressly  in  the  case  supposed,  the  authority  which  in  my 
opinion  was  conferred  by  the  power  of  attorney  filed  in 
this  cause.    The  superadded  powers  do  not  alter  the  gene- 
ral power  of  administration,  nor  does  the  power  to  Henry 
give,  nor  can  we  construe  it  as  recognizing,  any  new  powers 
in  Baby.    It  was  given  to  control  Baby,  and  the  boirowing 
contemplated,  and  the  security  to  be  given  by  way  of  mort- 
gage was  simply  for  sums  that  might  be  required  in  the  ad- 
ministration of  her  property.     If  there  had  been  evidence 
that  the  Defendant  had  got  the  money  arising  from  the  pro- 
ceeds of  the  note  she  would,  I  thiidc,  have  been  liable.  (1) 
The  court  thinks  the  english  law  cannot  be  held  to  govern 
this  case,  it  may  govern  as  to  proving  the  signature,  but  not 
to  extend  the  powers  given  to  the  attorney.    The  limitations 
of  the  attorney's  power  are  the  same  in  France  as  in  Eng- 
land.    The  right  to  indorse,  for  instance,  is  limited  to  what 
is  within  the  scope  of  the  authority  given,  and  the  making 
of  the  note  in  this  case  does  not  seem  to  me  to  be  within 
the  scope  of  the  agent's  powers.    Baby's  powers  are  not 
to  be  tried  by  Gerrard's  rights.    What  was  said  to  Gerrard 
has  nothing  to  do  with  what  was  said  to  the  Plaintiff  ;  and 
although  evidence  can  be  adduced  as  to  the  declarations  of 
the  agent  at  the  time  he  acts,  we  have  no  evidence  as  to  any 
declarations  made  to  the  Bank  at  the  time  of  discount. 
Baby's  cross-examination  shews  that  he   caimot  state  how 
the  monies  were  employed,  and  the  Defendant  examined  on 


(1)  MsiUo,  Bep.  MmuUI,  p.  235  ;— Merlin,  froeantkm,  pp.  709,  1l(k 
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Jêi^  etmrUck»  mj%  in  dittinct  temiB  dutf  th^aever  < 
into  her  hands*  Upo»  the  whole  case  I  amcleuly  of  opinioa 
4bat  the  actioa  iBiiit  be  dJunnisMML 


J  VDOMENT  : — ^^  The  Court  having  heard  the  part^  by  their 
coiinsel  upon  the  merits  of  this  cause,  and  on  the  motion  of 
the  Defendant  to  reject  the  deposition  of  François  Baby,  a 
witness  examined  in  this  cause  on  the  part  of  the  Plaintiff 
and  also  to  reject  that  part  of  the  deposition  of  Samnel  Ger» 
rard,  witness  examined  in  this  cause  cm  the  part  of  the 
Plaintiil^  tending  to  prove  the  quality  of  the  said  François 
Baby  as  agent  for  the  Defendant,  having  examined  the  pro- 
ceedings and  evidence  adduced,  and  having  upon  the  whole 
duly  deliberated,  doth  maintain  the  said  motion,  aaid  doth 
«o  reject  the- said  deposition.  And  it  is  ccmsidered  and  ad- 
judged that  the  action  be,  and  the  same  is  hence  dismissed, 
tot  want  of  proof,  with  costs.  Mr.  Justice  Day  dissents 
from  this  judgment '^ 

RosB  and  Mora,  for  Plaiatiir,, 
PsixiKR.  and  BouRRBs,  for  Defendant 

EMMMCts  from  the  deposition  oî  S^  Oencard  :-^ 

(gestion  : — ^^  Whea  the  «aid  François  Baby  came  to.  ask 
«^  you  to  endorse  the  said  note,  what  did  he  infonoa  yon  he 
**  desired  to  do  with  the  proceeds  of  the  said  note  ? 

Ansioef  : — ^^  He  told  me  U  was.  foe  the  puipose*  of  Kmit* 
^^  ting  the  proceed»  to  the  Defendant,  who  was  then  in 
*^  England,  He  aaid  it  was  for.  the  paqposo  of  «anhling 
^^  her  to  return  to  Canada*. 

QÊuOim^^^^  Did  die  sai*  François  B^kf  net  «b  thege^ 
^  Bend  agent  ot  the  said  Defendant  dtoing  her  aibsenee-in 
^*  Bngland,  îb  managing  her  afiaJfsaoïireimlângheFnian^ 

Answer: — I  understood  that  he  was  her  general  agent 
Question  : — ^Did  you  or  not  understand  from  the  said 
^^  Baby  that  it  was  at  the  Defendant's  request  that  he  ap- 
^^  plied  to  you  to  endorse  the  note  in  question  ? 
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ÀMSwer  : — ^^  I  did,  he  told  me  that  he  waa  desired  by  Mrs. 
**  Selby  to  9pply  to  me  to  procure  for  her  the  sum,  or  there» 
^  abouts,  specified  in  the  said  note,  and  I  could  not  make  it 
**  convenient  by  any  other  means  than  by  endorsing  the  said 
^  note  for  her  or  fyr  her  agent  If  I  had  not  understood  that 
^  the  note  was  for  Mrs.  Selby,  I  would  never  have  endorsed 
**  it»' 


Extract  from  deposition  of  F.  Baby  : — 

^  The  note  upon  which  the  present  acticm  is  brought  was 
*^  made  and  signed  by  me  as  agent  of  the  Defendant,  and  I 
^  applied  to  Mr.  Samuel  Gerrard,  as  the  friend  of  the  Defen- 
^  dant,  and  a  person  to  whom  the  Defendant  had  directed 
"  me  to  apply  for  advice  in  her  matters,  in  case  of  need,  who 
^  endorsed  it  I  discounted  it  in  the  Bank.  During  a  portion 
.**  of  the  year  eighteen  hundred  and  thirty  seven  the  Defen- 
^*  dant  was  absent  in  Europe,  and  during  that  absence  I  was 
^Vher  general  agent,  receiving  her  rents,  paying  her  debts, 
^  and  remitting  money  to  her.  The  proceeds  of  the  note 
*^  in  question  were  appTied  by  me  for  the  benefit  of  the  De- 
^  fendant,  either  in  the  payment  of  her  debts,  or  by  being 
*^  remitted  to  her  by  me.     She  returned  during  that  year. 

.**  During  my  agency  I  drew  and  endorsed  a  number  of 
^  notes  as  agent  of  the  Defendant,  and  to  her  knowledge 
^  and  with  her  consent 

Question  :— ^^  While  the  Defendant  was  in  England  in 
^  what  way  did  she  obtain  money  from  you  as  her  agent 
^  Did  you  remit,  or  did  she  draw  upon  yon  ? 

Answer  : — ^^  It  was  done  through  the  Ci^  Bank,  but  I 
^  cannot  now  swear  as  to  the  manner.  I  believe  she  drew 
^  one  draft  on  me  for  five  or  six  hundred  pounds  through  the 
^^  City  Bank,  which  I  presume  may  be  seen  by  their  bookif. 

^  My  memory  will  not  enable  me  to  swear  positively  as 
^  to  the  manner  in  which  the  Defendanttdi>tained  money 
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**  (krb  me  dnriiig  her  stay  in  Europe,  nor  ^an  I  speak  poai* 
^  lively  as  to  the  <M>nTerSation  with  M.  Germid,  nor  eau  I 
^  say  that  I  got  that  amount  from  him  ;  all  I  can  say  poeiti- 
^  vely  is  tihat  I  obtained  money  for  the  Defendant  Airoagh  Mr. 
*^  OeAnrd,  nor  can  I  say  positively  the  exact  manner  in  which 
**  I  employed  the  money  I  so  got,  bat  I  swear  positirely  I 
*^  employed  it  for  the  Defendant. 


CBOSS   XXAMIHKn. 

QuaUon .' — ^  Had  yon  a  written  power  off  Attorney  from 
^'  the  Defendant  to  act  as  her  Agent  ? 


Answer  : — *^  I  most  have  had  one,  and  I  think  it 
*^  Mr.  Lukin  the  Notary  who  passed  it,  I  was  the  Agent 
«<  of  the  Seigniory,  Im  Salle^  belonging  to  the  Defendant, 
«(  and  for  that  purpose  I  required  a  written  power  of  attof* 
"  ney. 


BS-EXAMINSn. 

^  I  admit  that  I  did  sign  promissory  Notes  in  the  naaie 
*^  of  the  Defendant  as  her  agent,  and,  likewise,  that  mosl  of 
*^  them  were  discounted  at  Montreal  ;  of  this  I  am  positive.*' 

The  power  of  Attomey,  from  the  Defendant,  in  her  qualities 
mentioned  in  the  plea,  before  Lukin,  N.  P.,  to  François  Baby, 
of  tho  8d  October  1635,  gives  him  full  power  to  act  in  her 
absence  in  Europe  for  the  following  purposes  z 

1.  To  manage  all  matters  relating  to  the  Seigniory  La 
Salie  ;  to  lease,  concede,  sell,  exchange  or  suitender  any 
lands  in  said  Seigniory,  and  in  other  Seigniories  as  he 
might  see  fit,  and  to  exeicise  all  iierfeudal  tights  ;  to  aell 
the  Seignioiy  of  La  Salle,  and  all  other  real  estate,  exoept 
certain  houses»  and  to  execute  any  deeds  necessary  for  any 
«f  the  atid  purposes» 
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2.  Tosae  fer,  reoover  cuid  dieoliarg»  all  anears  of  rents, 
aad  all  debts  of  evaiy  kind,  to  Deceive  firom  the  Receireff 
General,  and  discharge,  all  arrears  due  as  salaiy  or  allow- 
ance to  the  late  George  Selbjr,  to  compound  ofr  arbitrate 
tondiing  apy  debts,  to  institute,  defend,  discontinue  and  e^* 
cute  all  such  actions  and  judgments  ;  to  inscribe  en  faux  ; 
to  r^r  the  deeisory  <iath,  &o.,  ^^  and  generally  to  do  all 
^  and  every  other  acts,  deeds,  matters  or  things  what- 
^^  soever  in  and  about  the  said  property,  estate  and  affair:? 
^^  of  her  the  said  Marguerite  Baby,  as  amply  and  effectually 
^^  to  all  intents  and  pnrposes,  as  idhe,  the  said  Marguerite 
*^  Baby,  could  do  or  have  d<me  io  her  own  proper  person,  if 
"  these  presents  had  not  been  nuuie.  " 

Extract  from  notarial  power  of  Attorney  from  Defendant 
to  Edmund  Henry,  of  the  Sd  October  1835,  filed  by  Defen- 
dant at  enquête  : 

^^  Whereas  the  said  Marguerite  Baby,  being  abou,t  to  4e^ 
'^  part  for  Europe,  by  a  certain  procuration  passed  this  day> 
^^  &c.,  did  appoint  Fiïinçois  Baby  &c.,  her  Attorney  forihe 
'^  management  of  her  Estates,  property  and  affairs  ;  and 
^  whereas  in  the  management  of  the  said  Estates,  property 
^^  and  aâairs,  it  may  be  necessary  that  the  said  François 
^^  Baby  borrow  money  ;  and  whereas,  in  order  to  facilitate 
^^  the  borrowing  of  the  said  money  in  that  behalf,  it  appears 
^^  to  the  said  Maiguerite  Baby  adviseable  that  she  should 
^^  especially  empower  some  person  in  her  name  to  hypo- 
««  thecate  or  mortgajg^e  her  Estates  and  proper^  :  now  therefore^ 
^^  JfC.  "  power  is  given  to  Edmund  Henry  to  mortgage  all 
her  lands  in  Lower  Canada,  to  such  person  or  posons  ^<  as 
^'  may  lend,  pay  or  advance  to  the  said  Baby  for  the  pnr- 
'^  poses  aforesaid,  ^  any  sum  of  money  not  to  exceed  how- 
eW  In  the  whole  £2500,  currency,  and  to  bind  her  to  repay 
the  same» 
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COUR  SUPÉRIEURE.— QUÉBEC. 

Présents  :  Bowkn,  Juge-en-Chef,  MxBXDiTR,et  Mobin,  Juges. 

'  WHm..k.... Demandeur, 

vs. 

No.  1S76,<    Atkiits, Défendeur. 

et 
^  Smith,  e/ a/, «••  ••  OpposanU. 

Jugé  :— Qu'une  donatkn  de  m«iiblM  1  Hdd  :— Thaï  a  doaatfmi  of  marvMm 
ooBienne  dans  un  oontrat  de  mariage  ne  I  made  by  a  eontiaot  of  marriage  doea  no4 
requiert  point  tradition.  |  reqoire  an  aotaal  deliTery. 


Jugement  rendu  le  1er  jour  de  Mars  1855. 


Dans  cette  cause  uiie  exécution  avait  été  émanée  contre 
le  Défendeur,  et  certains  meubles  avaient  été  saisis  coixune 
lui  appartenant*  Louisa  Smith,  Pépouse  du  Défendeur,  sé- 
parée de  lui  quant  aux  biens  par  son  contrat  de  mariage, 
réclamait  la  propriété  des  effets  ainsi  saisis,  alléguant  que 
donation  lui  en  avait  été  faite  au  moyen  de  son  contrat  de 
mariage. 

Le  Demandeur  contesta  cette  opposition  au  moyen  d'une 
défense  en  droit,  fondée  sur  ce  que  POpposante  n'alléguait 
point  avoir  eu  la  tradition  des  effets  à  elle  donnés  par  son 
dit  contrat  de  mariage.  La  question  soumise  à  la  cour,  au 
moyen  de  cette  plaidoirie,  était  de  savoir  si  la  tradition  était 
nécessaire  pour  opérer  translation  de  propriété  dans  le 
cas  d'une  donation  faite  par  contrat  de  mariage.  L'Oppo- 
sante soutenait  que  cette  tradition  n'était  point  néces- 
saire. (1)  La  cour  adoptant  cette  prétention  de  l'Opposante 
renvoya  la  défense  en  droit.     Le  jugement  est  comme  suit  : 

The  Court,  &c.  : — ^^  Considering  that  the  fibrst  two 
reasons  assigned  in  support  of  the  said  demurrer  are 
unfounded  in  law,  in  as  much  as  ^^  tradition^'^  delivery,  is 
not  necessaiy  with  respect  to  *^  donations  made  by  marriage 
contracts,  the  maxim  "  donner  et  retenir  ne  vaut  "  being 


(1)  Bioaid,  Donntkmf,  page  236. 
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inapplicable  to  such  donatioiis  :  Considering  that  the  third 
reason  assigned  in  support  of  the  demurrer  is  not  justified 
by  the  allegations  contained  in  the  said  Opposition  of  the  said 
Louisa  Smith  ;  doth  in  consequence  overrule  the  said 
demurrer  with  costs." 

Hoi«T  erlRYiHS,  Proc.  du  Demandeur. 
Stuaat  et  Vanwotoixs,  Proc.  de  l'Opposante. 


COUR  SUPÉRIEURE.— QUÉBEC. 

Présents  :    Bowxir,  Juge-en-Che(^  MxRsnrrHy  Juge. 

C    FsBousoN, Demanderesse. 

No.  1564.    }  vs. 

(    GiLMOuR, Défendeur. 

H«ld:— ThUa  yiaintiff  has  no  right 
to  demaod  an  aiUohment  for  ooBtempI 
againtt  a  0efeiuUnt  who  has  been  oon- 
demned  to  pay  ooet  apon  an  incidental 
proceeding,  but  that  inch  Plaintiff  is  en- 
titled to  demand  an  exeeation  daring  the 
pendens  of  the  oaee. 


Jvgé  :— Qu'un  Demandeur  n'a  paa  le 
^itde  demander  wie  contrainte  pour 
mépria  de  oour,  oootre  un  Défendeur 
uui  a  éU  condamné  à  payer  des  frais  sur 
«M  prooédures  incidentee  ;  maia  que  tel 
Demandeur  i  droit  de  demander  une 
durant   la  Uteapendenoe  du 


Jugement  rendu  le  1er  jour  de  Mars  1855. 


Dans  cette  cause,  un  jour  avait  été  fixé  pour  un  procès 
par  jury,  mais  au  jour  ainsi  fixé,  le  Défendeur  fit  moticm 
pour  remettre  la  cause,  parce  que  un  de  ses  témoins  était 
absent.  Cette  demande  lui  fut  accordée  à  la  condition  de 
payer  à  la  Demanderesse  les  frais  qu'elle  avait  encourus 
pour  faire  assigner  les  jurés  et  ses  témoins.  Le  Défendeur 
s?étant  refusé  ensuite  a  payer  les  frais  en  question,  la  De- 
manderesse s'adressa  à  la  cour  pour  obtenir  une  contrainte 
par  corps  contre  le  Défendeur,  en  raison  de  ce  refus,  il  lui 
fut  objecté  qu'elle  n'avait  pas  droit  d'obtenir  contre  le  Dé- 
fendeur une  contrainte  pour  mépris  de  cour,  ainsi  que  cela 
se  pratique  en  An^^leterre,  mais  que,  d'après  la  pratique 
française,  elle  avait  droit  de  demander  un  exécutoire  pour 
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le»  frais  eacûtmid  Btirime  piooédiue  iaoideate,  (1)  dubeé- 
qnenunem  la  Demanderesee  fit  motion  pour  qu'il  émanai, 
contre  le  Défendeitty  tme  exéeotion  pour  lea  frai»  en  que»* 
tion,  oe  qui  lui  frit  accordé. 

HoLT  et  Iryink,  pour  la  Demanderesse. 
Okill  Stuart,  pour  le  Défendeur. 


COUR  SUPÉRIEURE.— QUÉBEC. 
Présents  :  Stuart  et  Pakkik,  Jtlges  Assistants. 

STMMBaoL^^.é *•««*•••  D&Bkmdeur. 
vs. 
PsLLKTiER, Défendeur. 

-  Jugé  :--.Qm  \9Bnl\égaét  oontonaa  dMU  |      Held j-^That  th»  taUgatfoiu  oontolaetf 


ÛKfM  pour  Caplatt  énamérét  «t  iv  [  in  mi  aAdavil  for  »  Cafiaa^  «niuuimled 
produit!  pins  bas,  lont  lafiBants.  |  and  detallad,  ti|/rd,  are  suffioieat. 

Jugement  rendu  le  SI  Décembre  1855. 

Dans  cette  cause  le  Demandeur  avait  coramenoé  son  ac* 
tion  par  un  writ  de  Captas  contre  le  Défendeur.  En  son 
affid^kvitj  après  avoir  énoncé  les  causes  d'action,  il  allé- 
guait ce  qui  suit  :  ^*  et  le  dit  déposant  dit  de  plus,  qu'il  est 
bien  informé  d'une  manière  croyable,  qu'il  a  toute  raison 
de  cmiTe,  et  qu'il  croit  en  son  âme  et  conscience,  que  le  dit 
Piene  Chirysologue  Pelletier  est  sur  le  point  de  receler  ses 
biens,  dettes  et  eifets,  dans  le  but  de  frauder  ses  créanciers,  et 
notamment  les  dits  Ives  Tessier  et  Augustin  Théophile  ht* 
droite  et  que  sans  le  bénéfice  d'un  writ  ou  bref  de  Capias  ad 
fêspatêdemdumj  contre  la  personne  et  le  corps  du  dit  Pieite 
Chrysolo^goe  Pelletier,  eux,  les  dits  Yves  Téssier  et  Au- 
gustin Théophile  Ledioit,  perdront  leur  créance  susniite,  et 
souffriront  des  dommages  ;  et  le  dit  déposant  dit  de  plus 
que  ses  raisons  de  croire  que  le  dit  Pierre  Cfarysologne  Pel- 
letier recèle  ses  biens,  dettes  et  effets,  dans  le  but  de  frauder 


(l)8erpaioatOo4«ClTiL 
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9BBeséBncii^t9f  et  notamment  les  dits  Tesa^er  et  Ledipit^  ré- 
sultent de  ce  que  le  dit  Pierre  Chrysologoe  Pelletier  eet  ax^ 
jonrd'hoi  dans  un  état  complet  de  faillite  et  déconfiture, 
qu'étant  ainsi  en  faillite  et  déconfiture  le  dit  Piene  ChiyBo- 
togiie  Pelletier  a  Tendu  et  livré,  subrepticement  pour  ses 
créanciers,  tout  son  fonds  de  magasin,  qu'il  est  endetté 
en  une  somme  excédant  six  cents  louis  courant,  qu'il 
retire  et  perçoit  ses  dettes  ou  créances,  qu'il  empoche  le^ 
dits  argents,  qu'il  refuse  de  les  payer  ou  remettre  à  ses  créan- 
ciers disant  qu'il  garde  ces  sommes  d'argent  comme  une 
autre  corde  à  son  arc,  et  pour  l'aider  à  se  protéger,  qu'il  re- 
tire aussi  de  ses  débiteurs  des  billets  promissoires  pour  des 
montants  considérables,  qu'il  garde  par  devers  lui,  et  qu'il  re- 
fuse même  d'exhiber  à  ses  créanciers  sous  prétexte  qu'il  fttut 
qu'il  se  protège  contre  ses  créanciers,  que  le  dit  Pierre  Chiy^ 
solcgae  Pelletier  soustrait  à  la  oonnaissance  de  ses  créant 
ciers  tous  les  moyens  qu'ils  pouvaient  avoir  pour  connattie 
les  noms  de  ses  débiteurs,  et  des  sommes  d'argent  qui  Ini 
sont  dues,  et  dans  un  grand  nombre  de  cas  ôtant  à  ses  créan- 
ciers l'avantage  d'arrêter  et  saisir  en  main  tierces  ce  que  ses 
débiteurs  peuvent  lui  devoir,  en  prenant  des  billets  promis- 
soires que  le  déposant  à  raison  de  croire  sont  payables  à 
l'ordre  du  dit  Pierre  Chrysologue  Pelletier  ;  que  les  immeu- 
bles hypothéqués  en  faveur  des  sas-dits  créanciers  pour  la 
9Ûreté  des  créances  susKiites  sont  insuffisants  pour  payer  les 
sus-dites  créances  ;  que  le  dit  Pierre  Chiysolcgue  Pelletier 
a  déjà  été  poursuivi  et  arrêté  par  corps  sous  bref  de  Capias 
fea  quelques-uns  de  ces  créanciers,  savoir,  dans  le  cours  du 
pèsent  mois  d'octobre. 

Le  déposant  affirme  de  nouveau  qu'il  a  toute  raison  de 
eroire,  qu'il  croit  en  son  âme  et  conscience,  et  qu'il  est  in- 
formé d'une  manière  croyable,  et  affirme»  que  le  dit  Pierre 
Chrysologue  Pelletier  recèle  ses  biens,  dettes  et  effets,  dans 
l'intention  de  frauder  ses  créanciers,  notamment  les  dits  Yves 
Tessier  et  Augustin  Théophile  Ledroit." 
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Le  Défendeur  fit  motion  poor  faiie  mettre  de  côté  le  writ 
de  Copias  ponr  les  raisons  qui  suivent  : 

lo.  Parce  que  Paffidavit  sur  lequel  le  bref  de  Capiat  ad  re«- 
pandendumen  cette  cause  est  émané,  ne  contient  pas  les  allé- 
gués voulus  par  le  statut  fait  et  pourvu  en  pareil  cas. 

2o.  Parce  qu'il  n'est  pas  allégué  dans  le  dit  affidavit,  que 
les  Demandeurs  avaient  raison  de  croire  que  le  Défendeur 
avait  caché  ses  biens  et  effets  avec  intention  de  frauder  les 
Demandeurs,  et  que  l'omission  de  cet  allégué  rend  le  dit 
affidavit  illégal  et  insuffisant  pour  autoriser  l'arrestation  du 
Défendeur. 

3o.  Parce  que  les  Demandeurs  n'allèguent  spécialement 
aucune  raison  suffisante  pour  justifier  leur  croyance  que 
le  Défendeur  était  sur  le  point  de  cacher  ses  effets  dans 
l'intention  de  les  firaudçr. 

4o.  Parce  que  quoique  le  dit  affidavit  soit  basé  sur  les  in* 
formations  de  tierces  personnes,  les  dits  Demandeurs  n'ont 
point  donné,  dans  le  dit  affidavit,  les  noms  des  dites  per* 
sonnes,  contrairement  à  la  loi,  et  à  la  jurisprudence  établie 
en  pareil  cas. 

5o.  Parce  que  les  dits  Demandeurs  ne  jurent  pas  positi- 
vement dans  le  dit  affidavit,  que  les  faits  sur  lesquels  ils  ba* 
sent  leur  croyance  sus-dite  sont  vrais  et  bien  fondés. 

60.  Parce  que  le  dit  affidavit  est  irrégulier  et  insufiisant 
et  que  le  dit  bref  de  Capias  ad  respondendum  a  été  émané 
illégalement. 

L'affidavit  est  jugé  suffisant,  et  la  motion  pour  annuler 
le  Capias  est  rejetée. 


TfissxKK  pour  le  Demandeur. 
Bossé  et  Caron  pour  le  Défendeur. 
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SUPERIOR  COURT.— QUEBEC. 

Before  Bowen,  Chief-Justice,  Mebedith,  and  Morix, 
Justices. 

(    BsRznsK,  et  at.. •  •  Appellaniâ. 

No.  1066.    <  and 

(    Langlois, Bespondent. 

Jngé  :— Qae  las  matoloU  n'ont  droit  i 
do«  ff»m  que  quand  le  vaisBeaa  a 
gagn?  da  tnU  et  que  ai  dorant  le  rojmgt 
le  Taiaseaa  est  totalement  perdu  lea  ma- 
telots n'ont  point  droit  à  leur  salaire,  et 
qoê  dans  tel  caa  l'obligation  contractée 
par  un  tien  de  payer  les  gages  est 
éteinte. 


Held  :—That  fraight  U  the  mother  of 
wages,  and  that  if  daring  a  Toyage  the 
Teasel  becomes  a  total  loss  the  seamen 
eannot  recoTer  wages,  and  that  eonse- 
qoently  the  liability  of  a  third  party  to 
pay  them  their  wages  wBl  cease.  (1). 


Judgment  rendered  the  26th  day  of  June  1855. 

This  was  an  appeal  form  a  judgment  rendered  in  the  Cir- 
cuit Court,  at  Quebec,  by  Mr.  Justice  Power,  on  the  20th 
day  of  January  1855,  in  an  action  by  the  Respondent  against 
the  Appellants,  the  judgment  of  the  Circuit  Court  was  in 
favor  of  the  Respondent  ;  the  following  are  the  facts  of  the 
case  as  exhibited  by  the  pleadings  and  the  evidence. 

The  Respondent  instituted  his  action  against  the  Appel- 
lants for  the  recovery  of  the  sum  of  £22  17  currency,  alleged 
to  be  due  him  for  the  balance  of  his  wages  as  mariner,  from 
the  1st.  of  July  to  the  1st.  of  December  1853,  on  a  voyage 
in  the  ship  Sir  Allan  McNab,  from  Quebec  to  Liverpool,  in 
England,  and  to  return  the  same  year,  at  the  rate  of  £5  10 
per  month,  upon  the  express  condition  that  if  Bemier,  the 
master,  did  not  see  fit  to  return  to  Canada,  with  the  said 
vessel,  in  that  case  he  should  be  bound  to  procure  to  the  Res- 
pondent a  berth,  as  manner,  on  board  of  a  vessel  returning 
to  Canada,  in  the  autumn  of  the  year  1853,  and  in  case  the 
said  master  should  be  unable  to  place  the  Respondent  as  ma- 
riner on  board  of  a  vessel  returning  to  Canada,  then  he 
would  be  bound  to  procure  to  the  Respondent  a  passage  at  his 
costs  :  as  the  whole  had  been  agreed  upon  by  deed  before 
Glackemeyer,  and  another,  Notaries,  on  the   fourth  of  July 

(1).  The  oontraet  alleged  in  the  cause  was  entered  into  prerious  to  the  passing  of 
**  The  Merchant  Shipping  Aet,  18M"  17th  and  ISth  Vie.  Cap.  104. 
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185S;  to  whioh  deed  the  Apellaata,  Bemieri  as  master,  and 
Dubord  as  owner,  of  the  Sir  Allan  McNaby  were  parties, 
obliging  themselves  jointly  and  severally.  The  Respon- 
dent declared  that  he  had  well  and  troly  performed  the  said 
voyage,  bat  that  the  Appellants  had  neglected  to  provide  a 
passage  for  him  to  Quebec,  by  means  whereof  he  was  obli- 
ged to  retum  to  Quebec  without  receiving  any  wages,  and 
to  pay  his  expenses  up  to  the  1st  day  of  December,  1853,  the 
day  of  his  arrival  in  Quebec. 

The  Respondent  then  concluded  for  judgment  against  the 
Appellants,  jointly  and  severally  ;  to  this  action  the  Appel- 
lants pleaded  the  general  issue,  and  an  exception,  by  which 
latter  plea,  after  setting  forth  the  agreement  above  stated, 
they  alleged  that  the  said  Bemier,  having  sailed  from 
Quebec  with  the  Sir  Allan  McNab^  arrived  at  his  desti- 
nation, at  Liverpool,  in  England,  in  the  month  of  August  1853, 
that  having  sold  the  Sir  Allan  McNabj  he  procured  for  the 
Respondent  a  berth,  as  mariner,  on  board  a  vessel  returning 
to  Canada  that  autumn.  The  Appellants  further  pleaded 
payment  of  all  wages  due  the  Respondent  for  services  on 
board  the  said  Sir  Allan  McNaby  except  as  to  Is.  10,  which 
they  tendered.  It  was  proved  by  the  evidence  in  the  cause 
that  the  Sir  Allan  McNab  having  sailed  fix)m  Quebec  in  the 
month  of  July  arrived  at  Liverpool  in  the  beginning  of  Au- 
gust, after  a  voyage  of  twenty  four  days  ;  that  the  Sir  Allan 
McNab  having  been  sold,  the  said  Bemier,  in  compliance 
with  the  covenants  and  stipulations  contained  in  the  contract 
above  mentioned,  had  procured  for  the  Respondent  a  berth 
on  board  of  a  vessel  called  the  Annie  Jane^  coming  to  Ca* 
nada,  and  that  the  Respondent,  on  the  20th  day  of  August 
1853,  had  actually  shipped  on  board  of  that  vessel  at  the 
same  rate  of  wages  ;  and  that  the  said  vessel  had  sailed 
from  Liverpool  for  Canada,  with  the  Respondent  on  board, 
but  that  the  said  vessel,  on  her  voyage  out,  had  suffered 
shipwreck,  and  become  a  total  loss.  It  was  further  proved 
that  the  Respondent  had  been  saved  and  had  returned  to 
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Liveipool,  from  which  place  he  had  sailed  on  board  of  the 
Grecian  which  brought  him  to  Baltimore,  and  that  he  reached 
Quebec  aboat  the  end  of  November.  His  passage  on  board 
the  Grecian  had  been  paid  in  England,  bat  it  was  not  ascer- 
tained by  whom,  this  point,  however,  was  immaterial  to  the 
cause. 

At  the  argument  of  the  case  in  the  Circuit  Court  the  Res» 
pondent  claimed  wages,  Istly,  for  his  serviees  from  the  Igt 
July  totheSOCh  of  August  1853  on  board  the  Sir  AOam 
McNaby  Sndly^  fiom  the  20th  August  to  the  1st  day  of  De* 
eember  1853,  day  of  his  anival  at  Quebec. 

The  Appellants  contended  that  they  were  bound  to  pay 
wages  to  the  Respondent  for  his  services  on  board  of  the  Sir 
Allan  McNab  up  to  the  20th  August  1853,  and  that  a  judg- 
ment ought  to  be  rendered  against  them  for  a  small  sum  as 
a  balance  of  wages  for  such  services,  they  having  foiled  to 
prove  all  the  payments  as  alleged,  but  that  as  to  the  surplus 
of  wages  from  the  20tb  August  they  were  not  liable  having 
falfiUed  their  contract  by  procuring  for  the  Respondent  a 
berth  on  board  the  Annie  Jane  ;  that  fiom  that  day  they 
were  relieved  from  all  liability  incurred  by  their  contract, 
except  as  to  the  payment  of  what  might  be  earned  by  the 
Respondent  on  board  the  Annie  Jane. 

They  maintained  that  the  Annie  Jane  having  been  wrecked^ 
and  having  become  a  total  loss,  no  £reight  had  been  ear* 
ned,  and  no  wages  were  due  to  her  seamen,  and  that,  con* 
sequently,  the  Respondent  had  no  action  for  wages  from  the 
90th  August  1853,  he  being  in  the  condition  of  a  shipwrecked 
mariner  whose  vessel  was  totally  lost 

Such  was  the  point  submitted  to  the  Circuit  Court.  On 
the  20th  January  1855,  a  judgment  was  rendered  by  lifr. 
Justice  Power,  as  stated  above,  for  thé  whole  amount  of 
Wages  to  the  first  of  December  1853,  deducting  however  the 
payments  proved  ;  from  this  judgment,  Bemier  and  Dubord 
appealed  to  the  Superior  Court. 
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The  grounds  of  their  appeal  weie  that  the  judgment  ap- 
pealed from  was  erroneous  ;  because  the  Respondent  him- 
self, by  his  own  evidence,  had  established  the  fact  that  the 
Appellant,  Bemier,  in  compliance  with  the  terms  of  his  con- 
tract, had  procured  for  the  Respondent  a  berth  on  board  of 
another  vessel,  as  mariner,  at  the  same  rate  of  wages  as  the 
Respondent  had  originally  shipped  for,  to  wit,  on  board  the 
Annie  Jane,. then  bound  on  a  voyage  to  Quebec  ;  because  he 
had  also  proved  that  he  signed  articles  and  shipped  on  board 
of  the  Annie  Jane  as  mariner  and  proceeded  with  her  aa  her 
voyage  to  Quebec  ;  because  the  Appellants  had  further  pro- 
ved that  the  Annie  Jane,  having  so  proceeded  on  her  voyage^ 
had  suffered  ship-wreck  and  become  a  total  loss  ;  and  be- 
cause by  reason  of  such  total  loss  no  freight  had  been  earned 
and  the  Respondent  as  seaman  was  not  entitled  to  wages. 

The  cause  hi^ving  been  heard  the  Superior  Court  were 
unanimous  in  reversing  the  judgment,  thereby  adopting  the 
principle  invoked  by  the  Appellants,  that,  by  reason  of  the  total 
loss  of  the  Annie  Jane,  the  Respondent  was  not  entitled  to 
wages  after  the  20th  August  185S. 

The  judgment  of  the  Superior  Court  is  as  follows  : 

The  Court,  &c.  : — ^^  Considering  that  by  the  agreement  of 
the  4th  July  1853,  the  Respondent,  Plaintiff  in  the  Court 
below,  had  engaged  as  a  mariner  for  a  voyage  in  the  vessel 
called  the  ^^  Sir  Allan  McNab,'^  from  the  port  of  Quebec 
to  Liverpool,  and  to  return  to  Quebec,  which  engagement 
formed  the  principle  agreement  between  the  parties  ;  that  it 
was,  however,  agreed  that  if  the  master  of  the  vessel  should 
not  think  proper  to  return  to  Canada  with  the  ship,  he  should 
be  bound  to  procure  for  the  said  Respondent,  together  with 
other  seamen  engaged  according  to  the  said  agreement,  a 
berth  as  seaman  on  board  of  a  vessel  returning  to  Canada, 
and  to  make  up  the  difference  of  wages,  and  that  in  case 
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the  said  Master,  to  wit  :  Louis  B.  Bemier,  one  of  the  Appel* 
lanta,  and  one  of  the  Defendants  in  the  Court  below,  should 
not  be  able  to  provide  a  berth  for  the  Respondent,  he  should  be 
bound  to  procure  a  return  passage  for  him  at  his  own  cost  ; 
considering  that  the  said  Louis  B.  Bemier  has  complied 
with  the  condition  of  finding  a  return  berth  as  seaman  for 
the  said  Respondent,  to  wit  :  on  board  the  vessel  called  the 
Annie  Jane,  on  board  of  which  the  Respondent  has  been  en- 
gaged, and  that  thus  the  Appellants  have  discharged,  as  well 
the  said  condition,  as  the  subsidiary  one  of  procuring 
a  passage  for  the  Respondent,  the  said  Appellants  remaining 
responsible  for  the  difference  in  the  wages  ;  and  considering 
that  this  last  responsibility  did  not  change  the  nature  of  the 
engagement  of  the  Respondent,  and  that  the  Appellants  could 
not  be  responsible  for  the  difference  of  wages  for  the  services 
of  the  Respondent  on  board  of  the  Annie  Jane,  except  in 
the  same  manner  as  they  would  have  been  responsible  for 
the  same  services  on  board  the  Sir  Allan  MacNab,  and  under 
the  same  circumstances  ;  considering  that  by  the  shipwreck 
and  loss  of  the  said  vessel  the  **  Annie  Jane,"  the  Respon- 
dent has,  by  law,  lost  his  return  wages  ;  considering  also  that 
the  wages  of  the  Respondent  up  to  the  time  of  his  engage- 
ment on  board  the  ^^  Annie  Jane,"  amounted  to  £8  9  0  cur- 
rency, and  that  the  payments  on  account  alleged  by  the  Ap- 
pellants have  not  be  proved  ; — doth  reverse  the  judgment 
appealed  from  with  costs,  and  proceeding  to  render  the 
judgment  whieh  ought  to  have  been  rendered  in  the  Court 
below,  doth  condemn  the  AppeUants,  Defendants  in  the 
Court  below,  jointly  and  severally  to  pay  to  the  Respondent, 
the  Plaintiff  in  the  Court  below,  the  sum  of  £8  9  0  currency, 
&r  the  wages  of  the  said  Respondent,  Plaintiff,  as  men- 
tioned in  the  declaration  with  interest  &c.,  with  costs  as  in 
a  second  class  non  appealable  case  of  the  Circuit  Court." 

LsLiivRE  and  Anokrs,  for  Appellants, 
TsssiJBR,  for  Respondent 
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"^^^Êi^M*^"'^'}^^'^^^  ^^   MONTREAL. 

Présents  :  Sib  L.  H.  Lafohtaihs,  Joge  en  Chef,  Atlwut,. 
DuTAL  et  Caroit  Jnges. 

Half» ••« •.  ••   Appelant^ 

et 
Rtait huimi. 

S^fS^  :— Qn'ime  Iniorf ptkm  an  Faux  m  Held  t^-Huii  ta  JmcripWit  «n  fkatr 
|n«t  èti*  mûnieiiiM  i  cmlicm  d'we  «w^  oâanot  b«  BaiaUiiitd  Maniit  a  Botaml 
oliug«  BEDf  imporUnoe,  daiu  I'Mto  «r-  oepy  oontaining  %  sli^t  altoimtioa  or 
gtté  d»  fbvx,  oonnt,  dam  Taipèe»,  to  «rMve,  m  in  £•  eMt  fsVuitM,  aHa- 
iraaafonnation  de  *'/iarlM*,"  en  "jxirly"  riaff  tlie  word  "par(Mâ"  loaa  te  aaka 
a«BiefHide  valua  etMfcbarge.  ]  il  "^aply'* 


JugeHieBl  vendu  le  IS  Man,  186S* 


L'Appelant  était  ponrsnivi  devant  la  Cour  Supérieni!^  à 
Montxéal  en  déclaxation  d'hypothèque  sur  me  obligatîoA 
«onaentie  à  l'intimé  par  Jaanea  Halpln,  frèiede  ce  dernier. 
L'Appelant  obtint  ia  peanissioQ  de  s'inaerîie  e«  %ux  ^sonlye 
l'expédition  de  oette  obligation  pioduite  au  aoatîea  de  la 
éenoAnde»  La  minute  eompulaée,  l'Appelant  produisit  aea 
moyens  de  faux  ;  le  faux  alléigué  par  l'Appelant  consistait 
dans  la  tranafermatioii  du  mot  *^  parties  "  qui  se  tioiivsiit 
eriginairement  dans  la  minute,  en  eelui  de  *^  partp  "  eit  ce 
an  moyen  d'une  smehaige.  Copie  de  cette  obligation  «rail 
été  enregistrée  au  bureau  des  hypothèque^  et  là  on  trouvail 
le  mot  ^  party ^  tandis  que  la  copie  qui  portait  le  certi- 
fient d'enregistrement,  contenait  aussi  la  même  allératioau 
L'Appelant  alléguait  que  ce  changement  avait  été  &it  aporès 
l^xéeution  et  perfection  de  la  dite  copie,  et  af»^  son  ease- 
gistrement,  et  sans  le  eonsenlement  du  dit  James  Halpin* 

L'inscription  en  faux  fut  déboutée  le  29  avrils  1854,  parla 
Conr  Supérieure  ^  for  want  of  proof  of  the  material  iMegth 
tions  thereof^ 

La  question  portée  en  appel,  Hdpin,  s'y  vit  également  dé* 
bouté  de  ses  prétentions,  et  la  Cour  du  Banc  de  la  Reine 
considérant  l'altération  sans  importance,  et  non  susceptible 
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d'une  inscription  de  (atix,  confinna  le  jugement  de  la  Cour 
Supérieoie. 

Cartkr  et  Kers,  pour  l'Appelant. 

DsTSLiN  et  Dohsutt,  pour  l'Intimé. 

SUPERIOR  CX)URT.— MONTREAL. 
Before  Dat,  VAnvLsoN,  and  MoirBcucr,  Justices. 

SVàjJGUAJX  ei  al PUdtOfffs. 
vs 
Campbell • ••••.    Defendant. 


Held:— ThAt  a  plea  by  which  ttia  al- 
leged «hai  a  aidt  hM  already  been 
hfooi^  and  decided  in  a  competeni 
foreign  tribunal,  by  the  eame  Plaintiff 
■fainatthe  fame  Defendant,  for  the  tame 
oansee  of  action  !•  a  good  plea,  more 
e^peeiaUjif  H  leti  np  payneni  of  the 
Jodgment  by  the  Defendant. 


jQgé  : — Qn'one 


défenie  par  laquelle 
ilest  aUégné  qn'nne  aoMon  a  d^  été  in- 
tentée devant  on  tribenal  étranger,  par 
le  même  Demandeur  contre  le  même  j 


feadeur,  now  lei  mèmea  caniw  d'action, 
est  nn  bon  plaidoyer,  et  particolière- 
ment  û  1»  détaee  allàgoe 
du  jugement 


Judgment  rendered  the  25th  October  1855. 

Action  returnable  on  the  14th  September,  1852,  to  recover 
the  sum  of  £500  alleged  to  be  due  under  three  several  sub- 
contracte made  between  the  Plaintiflfs  and  the  Defendant, 
one  dated  on  the  6th  September,  and  the  others  oa  the  30th 
November  1850,  for  the  performance  of  certain  specified  woiiui 
oa  the  extension  of  the  Champlain  and  St.  Lawrence  Rail* 
^j(mAj  f£st  which  the  Defendant  was  the  original  contraclcuc 

The  Defendant  by  his  first  plea  all^;ed,  in  effect  ; — ^That 
a  suit  had  been  instituted  by  the  Plaintifis  against  him  in 
the  Supedor  Court  of  the  State  of  New  York,  in  December 
1851,  upon  the  same  contracts,  and  for  the  same  week  and 
damage  as  were  set  forth  in  the  declaration,  and  recited  the 
various  allegations  made  by  the  Plaintiflb  in  that  action 
which  was  brought  for  $6290,  75.  ;— that  the  Defendant* 
pleaded  to  the  action,  and  that  a  reference  was  made,  bjr 
consent  of  parties,  of  all  the  matters  in  contestation  tooer» 
tain  arbitrators  named  ; — that  the  award  of  arbitratois  on 
the  12th  May  1852,  awarded  to  the  PlaintiA  the  sum  of 
|4SQ2,  59.  for  all  the  matters  and  things  in  that  cause  and 
in  this  contained  ; — ^the  immediate  homologation  of  the 
awaid  by  the  Court,  and  the  payment  by  the  Defendant  of 
the  sum  mentioned  in  the  award,  with  interest,    as  per 
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leceipt    produced. — ^To  this  plea   the  Plaintifis  demurred 
and  the  parties  were  heard.  ^ 

Day,  Justice  : — ^The  question  raised  by  the  pleadings  is 
simply  this  :  is  a  foreign  judgment  a  bar  to  an  action 
brought  by  a  Plaintiff  for  the  same  cause  here  ?  In  France  bv 
the  Ordinance  of  1629  Art.,  121,  it  was  declared  that  judg- 
ments between  Frenchmen  in  a  foreign  country  should  not 
deprive  them  of  the  right  of  bringing  the  matters  in  contea- 
tation  between  them  before  à  French  Court,  nonobstant  les 
jugements^  nos  sujets j  contre  lesquels  ils  auront  été  rendus^ 
pourront  de  nouveau  débattre  leurs  droits  comme  entiers  par^ 
devant  nos  officiers.^^ 

The  law  was  founded  on  circumstances  peculiar  to  the 
times.  Privileges  and  exclusicMis  were  then  the  rule  in  En- 
rope.  It  was  a  local  law,  regulating  what  is  in  fact  matter 
of  National  Common  Law.  We  think  foreign  judgments 
are  to  be  taken, /H'ima/actV,  as  settling  the  rights  of  parties  ; 
— ^that  the  public  law  of  England  is  applicable  to  this  case 
and  not  the  local  law  ;  and  that  the  exception  of  res  ju- 
dicata  by  reason  of  the  judgment  of  a  competent,  although 
a  foreign  tribunal,  is  a  good  plea  in  bar  of  the  action.  The 
Plaintiffs  got  their  judgment  in  a  tribunal  chosen  by  themsel- 
ves ;  that  judgment  is  alleged  to  have  been  carried  into  efiect, 
or  at  all  events  paid,  and  they  cannot  come  here  to  raise  the 
same  points  over  again.  This  is  the  doctrine  laid  down  by 
Story,  Kent  and  other  eminent  writers,  and  the  Court 
adheres  to  it.  (1). 

JuooMSNT.  — *^  Considerig  the  exception  by  the  De- 
fendant in  the  said  cause  firstly  pleaded,  and  that  the  De- 
fendant by  reason  of  the  foreign  judgment,  and  of  others  the 
matters  and  things  therein  alleged  and  set  forth,  and  by  law, 
is  entitled  upon  due  proof  thereof  to  obtain  the  conclusions 
by  him  therein  taken,  doth  dismiss  the  said  answer  of  the 
Plaintiffs  in  the  nature  of  a  demurrer,  with  costs." 

BAGI.ST  and  Abbott,  for  Plaintiffs. 

Ross  and  Monk,  for  Defendant. 

0)Stor7,    OonflkA  of  Lftwi,  SmL  696  :-^  Ktttt»   6Mt  37,   n^   119-120,  M 
BditMidoaiMtiMra  oiled. 
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COUR  SUPÉRIEURE.— QUÉBEa 
IPrésents  :  Bowxn,  Jage  en  Chef,  MaRiN  et  Badolst,  JTuges. 
MoTZ, •«..••«^ Demundeufy 


No.  1198. 


vs. 


MoREAU,  ès  qualitéSy^'* ^  •'•«•«    Défenderesse. 


^- 


Jngé  s — lo  Qua  tant  qa'vne  première 
tutelle  existe,  une  eeooDcie  ne  peut  avoir 
lien,  et  que  tous  les  aotee  faite  par  mn 
«eoood  tuteur  font  aals  ; 

2o  Qu'un  inventaire  fait  eane  y  appeler 
te  premier  tuteur  est  nul  ; 

âo  Que  si  le  nbro^  tuteur  qui  a  com* 
paru  à  tel  inventaire,  est  encore  mineur, 
l'inventaire  e^t  aol  ; 

4o  Que  l'buiasier  qui  a  prisé  les  effets 
portés  à  Tinventaire,  doit  être  asser- 
menté, à  peine  de  nullité  de  l'inven- 
taire; 

60  Que  des  inexaotitndes,  de  fausses 
évaluations,  des  réoels  dans  un  inven- 
taire, le  rendent  nul,  et  oonstituent  en 
^fraude  celui  qui  l'a  fait  ; 

60  Que  toutes  transactions,  quittances 
'et  déchariçes  intervenues  entre  tel  tuteur 
«tdes  mineurs  devenus  majeurs,  ayant 
pour  base  tel  inventaire  incorrect  et  frau- 
duleux, sont  nulles  de  plein  droit  ; 

7o  Que  des  transactions  intervenues 
entre  un  «tuteur  et  «les  mineurs  devenus 
majeurs,  sans  qu'il  ait  été  f^it  un  bon  et 
loyal  inventaire,  sans  reddition  de  comptes 
^sans  production  de  pièces  justificatives, 
-sont  nulles  de  plein  droit  ; 

80  Que  Taotion  rescisoire,  dans  pAreil 
5»s,  ne  se  prescrit  pas  par  dix  anri,  leri- 
qu'il  y  a  dol  et  fraude  ; 

9o  Qu'en  l'absence  de  registres,  l'état 
civil  d'une  personne  peut  être  prouvé  par 
les  difes  de  ses  parents  et  par  témoins. 


Held  ^— 4o  That  so  leng  as  a  llnt  tu- 
torship exists,  a  second  cannot  take  place, 
and  that  acts  made  by  a  second  tutor  are 
nuU; 

2o  That  an  inrentery  made  without 
calling  the  first  tutor  is  null  ; 

3o  That  if  the  ntbrogé  tuteur  who 
has  appeared  -at  an  inventory,  is  still  a 
minor,  the  inventory  is  null; 

4o  That  the  bailliff  who  has  estimated 
the  chattels  mentioned  in  the  inventory, 
most  be  swoxn,  if  not,  the  inventory  is 
null; 

5o  That  inaccuracies,  false  valuations, 
omissions  in  an  inventory  make  it  void, 
and  render  the  one  who  has  made  it  guilty 
of  fkuud^ 

60  That  all  transactions,  acquittances 
and  discharges  which  have  taken  place  be- 
tw<  en  a  tutor  and  minors  who  have  become 
of  age,  founded  upon  such  incorrect  and 
fraudulent  Inventory,  are  null  dt piano  ; 

-7o  That  transactions  which  have  taken  . 
place  between  a  tutor-  and  minors  who 
have  beoome  of  age,  without  a  faithful 
inventory  being  made,  without  accounts 
being  rendered  and  without  production 
of  vouchers,  are  void  eU  ^tano  ; 

80  That  the  acrien  resÔMûire,  in  such  a 
esse,  is  not  prescribed  by  ten  years,  when 
there  istleceit  andAraud; 

9o  When  there  is  an  absence  of  regiit- 
tration,  the  civil  s'o/us  of  a  pen>on  eaa 
be  proved  by  the  sayings  of  his  parents  and 
by  witnesses; 


Jugement  rendu  le  5  septembre,  1855. 


L'action  du  demandeur  avait  pour  objet  de  réclamer  sa 
part  dans  la  succession  de  feue  Christiana  McPbee,  sa  mère, 
tant  de  son  chef  que  du  chef  de  William  Andrew  Motz,  son 
Aère,  et  de  demoiselle  Catherine  Motz,  sa  sœur,  dont  les. 
•droits  lui  avaient  été  cédés.  Cette  action  était  dirigée 
contre  la  dame  Henriette  Moreau,  veuve  Joseph  Carrier, 
poursuivie  en  son  propre  nom  et  en  sa  qualité  de  tutrice  à 

1 


434 

ses  enfants,  comme  étant  en  possession  des  bien»  réclamés, 
à  Peffet  de  lui  faire  rendre  compte,  de  la  forcer  à  procéder  à 
faire  inventaire,  et  de  plus  à  PefTet  d'opérer  un  partage  et 
licitation.  L'action  avait  aussi  pour  objet  de  demander 
'  l'annulation  de  plusieurs  actes  que  le  demandeur  anticipait 
devoir  lui  être  opposés,  entr'autres  un  inventaire,  diverses 
cessions,  quittances  et  transactions  intervenues  entre  les 
héritiers  Motz  et  feu  Joseph  Carrier,  leur  beau-frère. 

Voici  les  principaux  allégués  de  la  demande  : — 

Le  demandeur  allègue  dans  sa  déclaration  que  là  défen- 
deresse, dame  Henriette  Moreau,  était  commune  en  biens 
avec  feu  Joseph  Carrier,  de  Québec,  marchand,  son  époux  ; 
qu'elle  est  sa  légataire  usufruitière,  et  tutrice  des  enfants  mi- 
neurs issus  de  son  mariage  avec  le  dit  Joseph  Carrier, 
et  encore  tutrice  à  la  substitution  créée  par  le  testament  de 
son  mari,  et  c'est  en  ces  diverses  qualités  qu'il  dirige  son 
action  contre  elle.  Il  met  en  cause  Joseph  Carrier,  mé^ 
decin,  de  Québec,  comme  ayant  un  intérêt  dans  les  biens 
en  contestation.  Il  allègue,  que  du  mariage  de  feu  John 
Motz  et  dame  Christiana  McPhee,.  sont  nés  trois  enfants, 
savoir  :  lui,  James  Motz,  le  demandeur,  William  Andrew 
Motz,  et  feue  demoiselle  Catherine  Motz  ; 

Que  John  Motz,  son  père,  est  décédé  à  Québec  le  1er 
octobre,  1819; 

Que,  par  son  testament  du  12  juillet,  1814,  (Scott,  no^ 
taire,)  le  dit  John  Motz  a  institué  la  dame  Christiana 
McPhee,  son  épouse,  sa  légataire  universelle  ; 

Que  le  7  déceinbre,  1819,  la  dame  Christiana  McPhee^ 
veuve  John  Motz,  a  épousé  en  secondes  noces  le  dit  feu 
Joseph  Carrier,  de  Québec,  alors  boucher  ; 

Que  de  ce  dernier  mariage,  est  né  Joseph  Carrier,  fils, 
médecin,  mjs  en  cause  comme  susdit  ; 

Que  la  dite  dame  Christiana  McPhee  est  déeédée  le  14 
avril,  1829  ; 
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Qae,  par  son  testament,  en  date  du  24  décembre,  1828, 
(Panet,  notaire,)  la  dite  dame  Christiana  McPliee,  donna 
l'osufruit  de  ses  biens,  meubles  et  immeubles,  à  Joseph 
Carrier,  son  époux,  sa  vie  durant,  et  en  légua  la  propriété, 
par  portions  égales,  un  cinquième  à  Joseph  Carrier,  son 
époux,  un  cinquième  à  Joseph  Carrier,  son  fils,  un  cin- 
qaième  à  James  Motz,  un  cinquième  à  William  Andrew 
Motz  et  un  cinquième  à  Catherine  Motz  ;  ces  trois  derniers 
enfants  issus  de  son  premier  mariage  ; 

Qu€,  lors  du  décès  de  la  dame  Christiana  McPhee,  le  dit 
Joseph  Carrier,  son  époux,  s'est  mis  en  possession  de  tous 
les  biens,  meubles  et  immeubles,  laissés  par  elle  ; 

Que  la  succession  de  la  dame  Christiana  McPhee  valait, 
en  mobilier,  10,000  livres  courant,  et  en  immeubles,  propres, 
acquets  et  conquets,  une  autre  somme  de  10,000  livres  ; 

Que  le  6  décembre,  1837,  demoiselle  Catherine  Mot2^ 
est  dêcédée,  ab  intestat^  laissant  pour  héritiers  et  repré- 
sentants, ses  frères,  James  et  William  Andrew  Motz  ; 

Que,  par  acte  fait  à  BujfTalo  le  8  mars,  1852,  William 
Andrew  Motz  a  transporté  au  demandeur,  James  Motz, 
ses  droits  dans  la  succession  de  John  Motz,  son  père,  de 
Christiana  McPhee,  sa  mère,  et  de  demoiselle  Catherine 
Motz,  sa  sœur,  avec  en  outre  la  sonmie  de  £200,  assurée 
an  dit  William  Andrew  Motz  par  un  don  gratuit  consenti 
par  Christiana  McPhee,  sa  mère,  et  le  dit  feu  Joseph  Car- 
rier, le  17  juillet,  1820,  (Scott,  notaire)  ; 

Que  cet  acte  de  transport  a  été  déposé  au  greffe  de  Pe- 
titclerc,  notaire,  le  24  avril,  1852,  accepté  par  le  demandeur, 
le  21  mai,  1852,  et  signifié  à  la  défenderesse  le  même  jour  ; 

Que  le  dtt  feu  Joseph  Carrier  n'a  jamais  fait  faire  un  bon 
et  loyal  inventaire  des  biens  dépendants  de  la  succession 
de  feue  Christiana  McPhee,  et  n'en  a  jamais  rendu  compte 
aux  mineurs  Motz,    James,  William  Andrew  et  Catherine  ; 
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Que  le  23  septembre,  18S3,  le  dit  Joseph  Carrier  et  la 
dite  dame  Christiana  McPhee  firent  nommer  Lewis  Harper 
tateur  et  John  Kerry  subrogé-tuteur  aux  mineurs  Motz  ; 

Que  le  21  août,  1830,  le  dit  Joseph  Carrier  se  fit  nommer 
tuteur  au  dit  William  Andrew  Motz  et  à  demoiselle  Ca- 
therine Motz,  sans  avoir  au  préalable  fait  destituer  de  sa 
tutelle  ledit  Lewis  Harper,  alors  résidant  à  Québec  et  en 
possession  de  soi^dit  oj9ice  de  tuteur,  et  fit  nommer  comme 
subrogé-tuteur  le  demandeur,  James  Motz,  alors  encore 
mineur  ; 

Que  cette  élection  de  tuteur  fut  obteque  par  dol  et  fraude, 
et  dans  le  dessein  d'accaparer  les  biens  des  mineurs  M<^tz  ; 

Que  le  dit  Joseph  Carrier,  en  sa  qualité  de  gardien,  de 
tuteur  ou  pro-tuteur  des  mineurs  Motz,  s'est  immiscé  dans 
l'administration  de  leurs  biens,  et  ne  leur  en  a  jamais  rendu 
compte,  mais  leur  a  fait  signer  divers  actes  de  règlements  et 
transactions,  ayant  pour  objet  de  les  dépouiller  de  leurs 
biens,  desquels  actes  le   demandeur  requiert  l'annulation  ; 

Que  le  27  avril,  1831,  devant  Panet,  notaire,  le  dit 
James  Motz,  demandeur,  fit  cession  au  dit  Joseph  Carrier, 
son  beau-père,  de  tous  ses  droits  mobiliers  et  inmiobiliers 
dans  les  successions  de  feu  John  Motz,  et  de  feue  dame 
Christiana  McPhee,  ses  père  et  mère,  à  la  charge  par  le 
dit  Joseph  Carrier  de  payer  les  dettes  des  dites  successions  ; 

Que  ce  transport  fut  fait  pour  là.  somme  de  £505.  6s.  Sfd., 
que  le  demandeur  reconnut  avoir  reçue  du  dit  Joseph 
Carrier  ; 

Que  cet  acte  de  cession  est  nul,  parce  qu'il  y  a  lésion  de 
plus  d'outre  moitié  dans  le  prix  des  immeubles  cédés  ;  parce 
que  le  dit  Joseph  Carrier  n'avait  jamais  rendu  compte  au  dit 
James  Motz,  et  ne  pouvait  transiger  avec  lui  légalement  ; 
jparce  que  le  prix  de  cette  transaction  était  basé  sur  des 
calculs  faux  et  erronés,  entre  un  tuteur  et  son  pupille,  sans 
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leddition  da  compte,  sans  production  de  pièces  justifica- 
tives et  sans  inventaire:  c'est  pourquoi  il  demande  l'annu- 
lation de  cet  acte. 

Le  dit  demandeur  allègue  de  plus,  qu'un  pareil  acte  de 
transport  a  été  consenti  le  7  décembre,  1833,  (Panet,  no- 
taire,) par  son  frère  William  Andrew  Motz  au  dit  Joseph 
Carrier,  aux  mêmes  termes  et  conditions,  et,  comme  ces- 
sionnaire  de  son  frère,  il  demande  l'annulation  de  cet  adte 
pour  les  causes  ci-dessus  énumérées. 

Le  demandeur  offre  par  sa  déclaration  de  tenir  compte 
des  sommes  reçues  par  lui  et  son  frère. 

Le  dit  demandeur  allègue  de  plus,  que,  par  acte  devant 
Panet,  notaire,  en  date  du  4  juillet,  1839,  le  dit  Joseph 
Carrier  dressa  un  prétendu  compte  de  ce  qu'il  devait  à  la . 
succession  de  feue  demoiselle  Catherine  Motz,  décédée  de- 
puis peu,  duquel  compte  le  dit  demandeur  demande  l'an- 
nulation, parce  qu'il  est  informe,  illégal  et  incorrect,  et  n'a 
pas  été  accompagné  de  pièces  justificatives.  - 

Le  dit  demandeur  demande  de  plus  l'annulation  d'un 
acte  d'?:  cceptation  de  ce  compte  par  son  frère  William  An- 
drew Motz,  en  date  du  4  juillet,  1839,  devant  Panet, 
notaire. 

Le  dit  demandeur  allègue  de  plus  la  passation  d'un  acte 
de  règkment  et  arrêté  de  tous  comptes,  en  date  du  30  avril, 
1841,  devant  Panet,  notaire,  entre  le  dit  demandeur  et  le 
dit  Joseph  Carrier,  contenant  une  acceptation  de  la  reddition 
de  compte  de  la  succession  de  feue  demoisrelle  Catherine 
Motz,.  et  ^é  quittance  :  de  cet  acte  le  demandeur,  pour 
les  mêmes  raisons,  demande  également  l'annulation. 

Le  demandeur  allègue  aussi  que  le  dit  Joseph  Carrier, 
dans  la  vue  de  frauder  les  mineurs  Motz,  leur  a  tenu  caché 
■un  certain  acte  de  don  gratuit  en  leur  faveur,  en  date  du  17 
juillet,  1820. 
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Il  allègue  encore  que  le  31  août,  1830,  devant  Panel, 
notaire,  le  dit  Joseph  Carrier,  tant  en  son  propre  nom 
comme  commun  en  biens  avec  dame  Christiana  McPhee, 
que  comme  son  légataire  en  usufruit  et  en  propriété,  pour 
un  cinquième,  que  comme  tuteur  à  Joseph  Carrier,  son  fils 
mineur,  issu  de  son  mariage  avec  la  dite  dame  Christiana 
McPhee,  et  à  William  Andrew  Motz,  et  Catherine  Motz, 
sus-nommés,  légataires  en  propriété,  chacun  pour  un  cin- 
quième, dans  la  succession  de  leur  mère,  en  présence  du 
demandeur,  aussi  légataire  pour  un  cinquième,  dans  la 
succession  de  sa  mère,  et  subrogé-tuteur  des  dits  William 
Andrew  Motz,  et  Catherine  Motz,  fit  procéder  à  l'inventaire 
de  tous  les  biens  dépendants  de  la  communauté  de  biens 
qui  avait  existé  entre  lui,  le  dit  Joseph  Carrier,  et  la  dite 
dame  Christiana  McPhee  ; 

Que  cet  inventaire  est  nul,  parce  qu'il  n'a  pas  été  fait  en 
présence  du  dit  Lewis  Harper  sus-nommé,  tuteur  des  mi* 
neurs  Motz  et  seul  légitime  contradicteur  ;  parce  que  la 
qualité  de  tuteur  prise  par  le  dit  Joseph  Carrier,  était  une 
qualité  usurpée  ;  parce  que  le  dit  demandeur  agissant 
comme  subrogé-tuteur,  ne  Pétait  pas  de  fait,  et  avait  été 
induit  en  erreur  à  cet  égard  par  le  dit  José  ph  Carrier, 
parce  que  le  dit  demandeur  était  alors  mineur,  et  sous  la 
puissance  du  dit  Joseph  Carrier  ;  parce  que  cet  inventaire 
est  incomplet,  incorrect  et  faux  ;  parce  que  dans  icelui  le 
dit  Joseph  Carrier  a  énuméré,  comme  faisant  partie  de  la 
communauté,  des  propres  et  des  acquets  de  la  dite  dame 
Christiana  McPhee,  et  n'a  pas  tenu  compte  à  la  succession 
de  la  dite  Christiana  McPhee,  de  plusieurs  propres  et  ac- 
quets, aliénés  par  lui  durant  la  communauté  ;  pourquoi  le 
dit  demandeur  demande  que  le  dit  inventaire  soit  déclaré 
nul  et  de  nul  effet,  et  considéré  comme  non  advenu. 

Le  dit  demandeur  allègue  de  plus,  que  durant  la  com- 
munauté qui  a  existé  entre  le  dit  Joseph  Carrier  et  dame 
Christiana  McPhee,  le  dît  Joseph  Carrier  a  vendu  et  aliéné 
divers  immeubles,  propres  et  des  acquets  de   la  dite  Chris- 
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liana  McPhee,  et  en  a  perçu  le  prix,  en  sorte  que  la  com- 
munauté qui  a  existé  entre  le  dit  Joseph  Carrier  et  la  dite 
dame  Christiana  MePhee,  en  est  redevable  envers  la  suc- 
cession de  cette  dernière,  par  forme  de  remploi  de  propres 
et  acquets  aliénés,  et  ce  au  montant  de  la  valeur  d'iceux, 
«avoir  :  au  montant  de  la  somme  de  quatre  mille  livres 
/îourant. 

Le  dit  demandeur  allègue  de  plus,  que  le  dit  Joseph 
Carrier  n'a  jamais  fait  faire,  comme  ci-dessus  dit,  un  bon 
et  loyal  inventaire  des  biens  dépendants  de  la  communauté 
entre  lui  et  la  dite  Christiana  McPhee,  en  sorte  que  la  dite 
communauté  a  été  continuée,  et  que  partant  les  héritiers  de 
la  dite  dame  Christiana  McPhee,  ont  droit  de  demander,  en 
Tcrtu  de  la  continuation  de  la  dite  communauté,  la  moitié 
des  biens  délaissés  parie  dit  Joseph  Carrier. 

Le  dit  demandeur  allègue  de  plus,  que  par  acte  fait  à 
Québec,  devant  Scott,  notaire,  le  17  juillet,  1820,  la  dite 
<lame  Christiana  McPhee  et  le  dit  Joseph  Carrier  firent  un 
don  gratuit  de  200  livre»  courant  à  chacun  des  mineurs 
Motz,  payable  à  leur  âge  de  majorité,  le  dit  don  accepté 
par  leur  mère  ; 

Que  par  la  loi  le  dit  don  gratuit  est  valable  pour  moitié, 
«avoir  :  pour  la  moitié  provenant  de  la  dite  dame  Chris- 
tiana McPhee  ; 

Que  la  dite  moitié  du  dit  don  gratuit,  savoir,  300  livres 
courant,  appartient  au  dit  demandeur,  savoir,  pour  un  tiers 
de  son  chef,  pour  un  sixième  comme  héritier  de  demoiselle 
Catherine  Motz,  pour  un  tiers  plus  un  sixième  comme 
cessionnaire  du  dit  William  Andrew  Motz,  en  vertu  du 
transport  ci-dessus  mentionné,  et  aussi  en  vertu  d'un  trans- 
port spécial  à  lui  fait,  pour  valeur  reçue,  par  le  dit  William 
Andrew  Motz,  le  19  septembre,  1844,  avec  intérêt  légal, 
depuis  leur  âge  de  majorité  respectivement,  laquelle  somme 
est  encore  due  au  dit  demandeur,  et  forme  partie  des  droits  et 
^réclamations  du  dit  demandeur  ; 
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Que  le  3  octobre,  1831,  le  dit  Joseph  Cairier  a  épousé  en 
secondes  noces  la  dame  Henriette  Moreao,  la  défenderesse  ;: 

Que  le  2  septembre^  1851,  le  dit  Joseph  Carrier  est  dé- 
cédé à  Québec  ; 

Que  par  son  testament,  reçu  derant  Panet,  notaire,  le 
SI  juin,  1851,  le  dit  Joseph  Camer  légua  tous  ses  biens  en 
usufruit  à  la  dite  dame  Henriette  Moreau,  sa  vie  durant,  et 
en  propriété  à  ses  enfants,  issus  de  son  second  mariage^ 
avec  substitution  ; 

Que  la  dite  dame  Henriette  Moreau,  le  17  octobre,  1851^ 
a  été  nommée  tutrice  à  ses  enfants  mineurs  ; 

Que  le  14  juin,  1852,  la  dite  dame  Henriette  Moreau  a 
été  nommée  tutrice  à  la  substitution  créée  pat  le  testament 
du  dit  Joseph  Carrier  y 

Que  le  dit  Joseph  Carrier,  comme  susdit,  et  les  défen- 
deurs en  cette  cause,  tant  en»  leurs  propres  et  privés  noms, 
qu^en  leurs  qualités  respectives,  et  aussi  comme  étant 
aux  droits  du  dit  Joseph  Carrier,  ont  appréhendé  toute 
la  succession  de  la  dite  dame  Christiana  MePbee, 
l'ont  administrée  et  gérée,  sans  faire  d'inventaire,  ont 
joui  et  jouissent  encore  de  tous  les  biens,  meubles  et 
immeubles,  dépendants  de  la  succession  de  la  dite  dame 
Christiana  McPhee,  mère  du  dit  demandeur,  et  que,  quoi- 
que de  ce  souvent  requis,  ils  ont  toujours  refusé  et  négligé 
et  refusent  encore  d'en  faire  faire  inventaire,  de  rendre 
compte,  de  procéder  au  partage  de  la  dite  succession  de 
feue  Christiana  McPhee,  et  de  payer  au  dit  demandeur  ce 
qui  lui  est  dû,  comme  susdit  ;  au  dommage  pour  le  deman- 
deur,, intéressé  dans  la  succession  de  la  dite  dame  Chris- 
tiana McPhee,  pour  trois  cinquièmes  de  la  somme  de 
S4,000  livres  courant,  et  comme  donataire  au  montant  de- 
300  livres  courant,  avec  intéièU 

Les  conclusions  de  cette  déclaration  sont  que,  par  le  ju- 
gement de  la  Cour,  il  soit  dit  et  déclaré  i 
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lo.  Que  le  dit  acte  de  transport  par  le  dit  demandeur  an 
dit  Joseph  Carrier,  fait  et  passe  devant  Panet  et  son  con- 
frère, notaires,  à  Qaébac,  le  27  avril,  1831,  soit  rescindé 
et  annulé,  et  déclaré  nul  et  comme  non  fait. 

2o.  Que  le  dit  acte  de  transport  par  le  dit  William  An- 
drew Motz  au  dit  Joseph  Carrier,  fait  et  passé  devant  le 
dit  Mtre.  Panet  et  son  confrère,  notaires,  à  Québec,  le  7 
décembre,  1833,  soit  aussi  rescindé  et  annulé,  et  déclaré 
nul  et  comme  non  fait. 

3o.  Que  le  dit  prétendu  compte  abrégé  des  biens  mobi- 
liers et  immobiliers  de  la  succession  de  feue  demoiselle.  Ca- 
therine Mot2^  rendu  par  le  dit  Joseph  Carrier  au  dit  William 
Andrew  Motz,  fait  et  passé  devant  le  dit  Mtre.  Panet  et 
son  confrère,  notaires,  le  4  juillet,  1839,  ainsi  que  l'accep- 
tation ou  ratification  d'icelui  par  acte,  en  date  du  même 
jour,  devant  les  mêmes  notaires,  soient  dits  et  déclarés  in- 
suffisants, informes,  incorrects,  incomplets  et  illégaux,  et 
soient  en  conséquence  rescindés  et  annulés,  et  déclarés 
nuls  et  comme  non  faits. 

4o.  Que  Pacte  de  règlement  et  prétendu  arrêté  de  tous 
comptes. généralement  quelconques  que  le  demandeur  et 
le  dit  Joseph  Carrier  ont  eu  ensemble,  par  acte  fait  et 
passé  devant  le  dit  Mtre.  Panet  et  son  confrère,  notaires^ 
à  Québec,  le  30  avril,  1841,  soit  aussi  rescindé  et  annulé^ 
et  déclaré  nul  et  comme  non  fait. 

5o.  Que  le  prétendu  inventaire  de  tous  les  biens  dépen- 
dants de  la  communauté  qui  a  existé  entre  le  dit  Joseph 
Carrier  et  la  dite  Christiana  McPhee,  par  acte  fait  et  passé 
par  devant  le  dit  Panet  et  son  confrère,  notaires,  à  Québec, 
le  31  août,  1830,  et  les  jours  suivants,  soit  rescindé  et  an- 
nulé, et  déclaré  nul  et  comme  non  fait. 

En  outre  qu'il  soit  dit  et  déclaré  que  la  communauté  de 
biens  qui  a  existé  entre  le  dit  Joseph  Carrier  et  la  dite  Chris- 
tiana McPhee,  a  été  continuée  et  continue  encore   entre 
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les  représentants  légaux  du  dit  feu  Joseph  Carrier,  les  dé- 
fendeurs en  cette  cause,  et  le  demandeur  en  cette  cause, 
comme  seul  et  unique  représentant,  en  vertu  des  actes  ci- 
dessus  cités,  de  la  dite  Christiana  McPhee,  sa  mère. 

Et  qu'en  conséquence,  par  le  dit  jugement  de  cette  Ho- 
norable Cour,  les  dits  défendeurs,  ès-qualités,  soient  ad- 
jugés et  condamnés,  dans  tel  court  délai  qu'il  plaira  à  cette 
Honorable  Cour  ordonner,  pardevant  tel  notaire  dont  les 
parties  conviendront,  sinon  nommés  d'office,  en  présence 
des  dites  parties,  et  même  en  leur  absence,  après  avis  à 
elles  donné,  à  procéder  à  l'inventaire  de  tous  biens,  meu- 
bles et  immeubles,  dépendant  de  la  succession  d^  la  dite 
Christiana  McPhee,  et  ensuite  à  rendre  compte  fidèle  et 
sous  serment  au  dit  demandeur  de  la  gestion  et  adminis- 
tration, tant  par  Je  dit  feu  Joseph  Carrier,  que  par  eux,  les 
dits  défendeurs,  des  dits  biens,  meubles  et  immeubles,  le 
tout  à  l'amiable  si  faire  se  peut  ;  sinon  en  justice,  et  à 
idéfaut  par  les  dits  défendeurs  de  lendre  le  dit  compte  sous 
tel  court  délai  qu'il  plaira  à  cette  Honorable  Cour  fixer,  se 
voir  lés  dits  défendeurs,  ès-qualités,  condamnés  purement 
et  simplement  à  payer  au  dit  demandeur  la  somme  de 
S4,300  livres,  cours  actuel,  pour  tenir  lieu  au  demandeur 
du  reliquat  du  dit  compte,  et  ce  en  vertu  de  la  sentence  à 
intervenir  sans  qu'il  en  soit  besoin  d'autre,  le  reliquat  du- 
quel compte,  s'il  est  actif,  sera  porté  en  actif  dans  la  masse 
du  partage,  et  en  extinction  sur  l'actif,  s'il  est  passif,  peur 
la  dite  succession. 

Et  en  out  e,  pour  voir  dire,  qu'immédiatement  après  la 
cloture  du  dit  compte  et  fixation  du  reliquat  d'icelui,  il 
sera,  à  la  requête,  poursuite  et  diligence  du  demandeur, 
procédé  à  l'amiable,  si  faire  se  peut,  sinon  en  justice,  au 
partage  et  liquidation  des  biens  et  effets  de  la  succession  de 
la  dite  Christiana  McPhee,  à  l'effet  de  quoi  les  immeubles 
'  seront  tous  visités  et  estimés  par  experts  convenus,  ou  nom- 
més d'office,  lesquels  rapporteront  l'état,   valeur  et  consifi- 
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tance  d'iceux,  s^ils  peuvent  commodément  se  partager  en 
portions  égales  aux  droits  de  chacune  des  parties,  et  à 
cette  fin  il  sera  procédé  : 

lo.  Sur  les  rapports  qui  seront  faits  par  les  parties  de  ce 
qu'elles  peuvent  avoir  reçu  en  avancement,  sujet  à  rap 

2o.  Sur  le  dît  inventaire  et  les  pièces  qui  peuvent  y  être 
mentionnées. 

So.  Sur  le  partage  de  la  dite  communauté  pour  les  biens 
qui  écherront  à  la  succession  de  la  dite  Christiana  McPhee. 

4o.  Et  enfin  sur  le  rapport  des  experts  touchant  les  biens 
propres  et  acquets  à  la  dite  succession,^>et  non  compris  au 
partage  de  la  dite  communauté  ;  pour  après  la  dite  compo- 
sition de  masse  être,  (es  dits  biens,  divisés  en  portions 
égales  aux  droits  de  chaque  partie,  de  manière  toutefois 
que  les  immeubles  soient  partagés  par  égales  portions,  sinon 
avec  soulte,  lors  desquels  rapports  et  partages,  les  parties 
assistées  de  leurs  procureurs  pourront  faire  tels  dires,  re- 
quisitions et  observations  qu'elles  jugeront  convenables,  et 
dans  le  cas  où  les  dits  experts  estimeraient  que  les  dits  im- 
meubles, ou  quelques  uns  d'eux,  ne  peuvent  se  partager  en 
portions  égales  à  leurs  droits,  voir  dire  qu'il  sera  procédé, 
par  licitation,  devant  cet  Honorable  Cour,  au  plus  offrant 
et  dernier  enchérisseur,  en  la  manière  accoutumée  sur  l'en- 
chère qui  sera  à  celte  fin  mise  au  greffe,  lue  et  publiée  en 
jugement,  affichée  à  la  huitaine,  mise  et  apposée  aux  lieux 
et  endroits  nécessaires  et  accoutumés,  et  autres  avertisse- 
ments publics  et  ordinaires,  pour  après  la  dite  adjudication, 
être  le  prix  d'icelle  partagé  comme  il  conviendra  entre  les 
parties. 

Et  pour  en  outre  les  dits  défendeurs,  ès-qualités,  répon- 
dre et  procéder  comme  de  raison  avec  dépens,  desquels  en 
tout  événement,  le  demandeur  sera  remboursé  comme  de 
frais  d'inventaire,  de  comptes,  partage  et  licitation. 
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Et  soient  les  dits  défendeurs  en  outre  condamnés  à  payer 
au  dit  demandeur  la  somme  de  300  livres  courant,  en  vertu 
du  don  gratuit  ci-dessus  mentionné,  avec  intérêt  et. les 
dépens. 

A  cette  action  la  défenderesse  plaida  d'abord  par  une 
exception  à  la  forme,  qui  fut  rejetée  parce  qu'elle  avait  été 
produite  trop  tard  ;  Paction  ayant  été  rapportée  le  10  juillet, 
1852,  et  l'exception  filée  le  17  septembre  de  la  même 
année.  Dans  cette  exception  l'on  reprochait  au  demandeur 
d'avoir  joint  ensemble  une  action  en  reddition  de  compte 
et  une  action  rescisoire,  et  aussi  une  action  de  dette 
pour  ce  qui  concernait  le  don  gratuit  ;  à  quoi  le 
demandeur  répondait  que,  prévoyant  qti'on  pouvait  lui 
opposer  l'inventaire  et  les  autres  documents  illégaux,  que, 
par  fraude,  Carrier  lui  avait  fait  signer,  il  pouvait  en  de- 
mander la  rescisioji,  ainsi  qu'il  aurait  pu  le  faire  par  une  ré- 
plique spéciale  ;  et  que  quant  à  la  demande  d'une  condam- 
nation pour  partie  du  don  gratuit  cela  n'était  pas  non  plus 
étranger  à  la  reddition  de  compte,  puisque  cette  somme 
devait  être  défalquée  de  la  succession  de  la  dame  Chris- 
tiana McPhee,  avant  la  reddition  de  compte. 

Subséquemment  la  Cour  d'appel  refusa  de  permettre 
qu'on  interjeta  appel  du  jugement  déboutant  cette  exception 
à  la  forme. 

La  défenderesse  plaida  en  outr^  par  une  défense  en  fait, 
par  une  défense  en  droit  et  par  une  exception. 

Les  moyens  de  droit  sont  comme  suit  : 

"  Parce  que  le  dit  demandeur  ne  peut  demander  ni  ob- 
"  tenir  la  rescision  des  actes  et  contrats  mentionnés  dans  la 
"  dite  déclaration,  sans  offrir  au  préalable  de  ren^ettre,  rem- 
^*  bourser  et  payer  à  la  dite  défenderesse  les  différentes 
"  sommes  d'argent  que  le  demandeur  allègue  par  sa  dé- 
^^  claration  avoir  reçues,  lui,  le  dit  demandeur,  et  ceux 
"  qu'il  représente,  et  aux  droits  desquels  il  prétend  être,  et 


445 

**  qu'il  allègue  avoir  été  payées  en  vertu  des  dits  actes,  don 
**  il  demande  la  rescision. 

"  Parce  qu'il  n'est  pas  allégué  dans  la  dite  déclaration 
^'  que  le  dit  demandeur  soit  dans  les  dix  ans,  à  compter  de 
"  la  majorité  du  dit  demandeur,  et  de  ceux  qu'il  repré- 
"  sente  jusqu'à  l'institution  de  la  présente  action,  pour  avoir 
"  droit  de  demander  une  reddition  de  compte,  tel  que  men- 
**  tienne  en  la  dite  déclaration. 

"  Parce  que  le  dit  demandeur  n'allègue  pas  par  la  dite 
*^  déclaration  que  le  dit  demandeur  soit  dans  les  dix  ans,  à 
"  compter  du  jour  de  la  passation  des  dits  actes  et  contrats 
^^  dont  il  demande  la  rescision,  jusqu'au  jour  de  l'institution 
**  de  la  présente  action. 

"  Parce  qu'il  appert  par  la  dite  déclaration  que,  lors  de 
"  l'institution  de  la  présente  action,  il  y  avait  plus  de  dix 
"  ans  que  le  dit  demandeur  et  ceux  qu'il  représente, 
"  étaient  majeurs. 

"  Parce  qu'il  appert  par  la  dite  déclaration  que,  lors  de 
*^  l'institution  de  la  présente  action,  il  y  avait  plus  de  dix  ans 
^^  que  les  dits  actes  et  contrats,  dont  le  demandeur  de- 
"  mande  la  rescision,  ont  été  passés." 

Les  moyens  invoqués  dans  l'exception  sont  comme  suit  : 

"  Parce  qu'il  y  a  plus  de  dix  ans  entre  âgés  et  non  privi- 
^'  légiés  que  les  différents  actes  et  contrats  mentionnés  en  la 
"  dite  déclaration,  et  desquels  le  dit  demandeur  demande 
"  la  rescision,  ont  été  passés,  et  que  partant  le  dit  deman- 
^'  deur  n'est  pas  recevable  à  en  demander  '  la  rescision,  et 
^'  que  lors  de  la  passation  des  dits  actes,  le  dit  deman- 
"  deur  et  ceux  aux  droits  desquels  il  prétend  être,  étaient 
"  majeurs. 

"  Parce  que  lors  de  l'institution  de  la  présente  action, 
^^  il  y  avait  plus  de  dix  ans  que  le   dit  demandeur  et  ceux 
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^^  qu'il  représente  dans  la  dite  action,  étaient  devenus  ma- 
"  jeurs,  et  que  partant  le  dit  demandeur  n'est  pas  recevable 
^^  à  demander  la  rescision  des  dits  actes. 

"  Parce  que  l'acte  fait  et  passé  à  Québec,  devant  Mtre. 
**  Scott  et  son  confrère,  notaires,  le  17  juillet,  1820,  el 
^'  mentionné  dans  la  dite  déclaration  comme  étant  un  don 
"  gratuit  par  dame  Christiana  McPhee  et  Joseph  Carrier,  de 
"  la  somme  de  200  livres  courant  à  chacun  des  mineur» 
"  Motz,  et  en  vertu  duquel  dit  acte,  le  dit  demandeur  ré- 
"  clame  une  somme  de  300  livres  courant,  a  été  déclaré 
'^  illégal,  nul  et  de  nul  effet  par  un  jugement  rendu  par 
"  la  Cour  du  Banc  de  la  Reine,  pour  le  district  de  Québec, 
"  au  tetme  supérieur,  le  20  novembre,  1845,  dans  une 
"  cause  où  le  dit  demandeur  était  demandeur,  et  Joseph 
"  Carrier,  époux  de  la  dite  défenderesse,  était  défendeur, 
"  sous  le  numéro  1749,  copie  duquel  jugement  est  iSlée  avec 
"  les  présentes,  et  que  partant  il' y  a  chose  jugée  quant  à 
"  cette  partie  de  la  demande  fondée  sur  le  dit  don  gratuit." 

Après  une  audition  sur  la  défense  en  droit,  la  Cour  la  dé- 
bouta avec  dépens,  par  jugement  du  14  mars,  1853,  sur  le 
principe  que  le  demandeur  ayant  allégué  la  fraude  pou- 
vait n'être  pas  assujetti  à  la  prescription  de  dix  ans. 

A  l'exception  perpétuelle  de  la  défenderesse,  le  deman- 
mandeur  répliqua  spécialement  que  cette  exceptioil  n'était 
pas  fondée  : 


u 


lo.  Parce  que  la  défenderesse,  Henriette  Moreau,  ne 
"  peut  légalement  invoquer  la  prescription  de  dix  ans  rela-  • 
"  tivement  à  la  rescision  des  actes  demaSidée  par  le  deman- 
"  deur,  attendu  que  le  dit  Joseph  Carrier  avait  été  le  tuteur, 
**  pro-tuteur  et  gardien  du  dit  Jamrs  Motz,  et  de  son  frère 
"  et  de  sa  sœur  qu'il  .représente,  et  qu'il  ne  leur  avait 
"  jamais  rendu  compte,  ni  produit  de  pièces  justificatives, 
"  et  que  d'ailleurs  le  dit  Joseph  Carrier,  ayant  l'usufruit 
"  sa  vie  durant  de  la  succession  de  la  mère  du  dit  de- 
"  mandeur,  cette  reddition  de  compte   est  due  par  sa  suc- 
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**  cession,  dont  I^  dite  Henriette  Moreau  est  en  possession^ 
"  et  que  telle  prescription  n'a  pu  commencer  à  courir  que 
"  du  jour  du  décès  du  dit  Joseph  Carrier,  arrivé  récemment  ; 

'*  2o.  Parce  que  les  actes  dont  la  rescision  est  demandée 
^*  sont  entachés  de  fraude  et  de  dol,  et  que  parla  loi,  la 
"  fraude  et  le  dol  ne  prescrivent  pas  ; 

'*  80.  Que  l'exception  de  chose  jugée,  invoquée  contre 
^^  la  demande  de  moitié  du  don  gratuit,  n'est  pas  fondée,. 
"  en  ce  que  le  jugement  invoquée  ne  peut  s'appliquer,  et  ne 
"  s'applique  que  quant  à  la  moitié  due  par  Joseph  Carrier, 
"  laquelle  n'est  pas  demandée,  mais  ne  peut  s'appliquer  à 
"  la  moitié  du^  par  Christiana  McPhee,  par  rap(K)rt  à  la- 
"  quelle  le  dit  don  gratuit  n'est  pas  nul,  icelle  pouvant  dis- 
"  poser  valablement  de  ses  biens  par  donation  en  faveur 
"  de  ses  propres  enfants." 

La  contestation  étant  liée  entre  les  par'ies,  elles  procé- 
dèrent à  la  preuve.  (1)  Le  demandeur  produisit  les  pièces 
et  documents  suivants  : — 

lo.  Tutelle  des  enfants  mineurs  de  feu  Joseph  Carrier,  17 
octobre,  1851. 

2o.  Tutelle  à  la  substitution  portée  au  testament  de  feu 
Joseph  Carrier,  14  juin,  1852. 

3o.  Extrait  mortuaire  de  feu  John  Motz,  1  octobre,  1819. 

4o.  Testament  du  dit  feu  John  Motz,  12  juillet,  1814, 
Scott,  notaire. 

60.  Extrait  de  mariage  de  Joseph  Carrier  et  Christiana 
McPhee,  7  décembre,  1819. 

60.  Testament  de  dame  Christiana  McPhee,  24  dé- 
cembre, 1828,  Panet,  notaire. 

7o.  Extrait  mortuaire  de  dame  Chriatiana  McPhee,  15 
avril,  1829. 

(1)  JMeph  Carrier,  fils,  d«  plaid»  pM  à  raetion. 
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8o.  Extrait  mortuaire  de  demoiselle  Catherine  Motz,  6 
décembre,  1837. 

9o.  Acte  de  dépôt,  par  James  Motz  d'un  transport  par 
William  Andrew  Motz  au  dit  James  Motz,  et  signification 
à  dame  veuve  Joseph  Carrier,  née  Henriette  Moreau,  24 
avril,  1852,  Petitclerc,  notaire. 

lOo.  Acceptation  par  James  Mots  du  transport  à  lui  fait  par 
William  Andrew  Motz,  et  signification  à  dame  veuve  Joseph 
Carrier,  née  Henriette  Moreau,  21  août,  1862,  Petitclerc, 
notaire. 

1  lo.  Tutelle  des  mineurs  de  feu  John  Motz  et  Christiana 
McPhee,  23  septembre,  1823,  Harper,  tuteur. 

12o.  Tutelle  des  mineurs  de  John  Motz,  21  août,  1830, 
Carrier,  tuteur. 

13o.  Transport  de  droits  successifs  par  William  Andrew 
Motz  à  Joseph  Carrier,  27  avril,  1831,  Panet,  notaire. 

14o.  Transport  de  droits  successifs  par  William  Andrew 
Motz  à  Joseph  Carrier,  7  décembre,  1833,  Panet,  notaire. 

15o.  Reddition  de  compte  par  Joseph  Carrier  à  William 
Andrew  Motz,  de  la  succession  de  demoiselle  Catherine 
Motz,  4  juillet,  1839,  Panet,  notaire. 

16o.  Règlement  de  compte  entre  Joseph  Carrier  et  James 
Motz,  pour  la  succession  de  demoiselle  Catherine  Motz,  30 
avril,  1841,  Panet,  notaire. 

17o.  Inventaire  des  biens  de  la  communauté  entre  Joseph 
Carrier  et  feue  dame  Christiana  McPhee,  31  août,  1830, 
Panet,  notaire. 

18o.  Don  gratuit  par  Joseph  Carrier  et  Dame  Christiana 
McPhee  aux  mineurs  Motz,   17  juillet,  1820,  Scott,  notaire. 

19o.  Extrait  de  mariage  de  Joseph  Carrier  et  dame  Hen- 
riette Moreau,  3  octobre,  1831. 
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20o.  Extrait  .mortuaire  de  feu  Joseph  Carrier,  5  aep- 
tembre,  1851. 

Slo.  Testament  de  Joseph  Carrier,  21  Juin,  1851,  Panet, 
notaire. 

2âo.  Extrait  mortuaire  de  Lewis  Carper,  24  avril,  1831. 

2So.  Papiers  envoyés  de  St.  Jean  de  Terreneuve,  cons- 
tatant que  le  certificat  de  naissance  et  baptême  de  James 
Motz  n'a  pu  y  être  trcxavé,  et  serait  détruit. 

£4o.  Extrait  de  baptême  de  demoiselle  Catherine  Motz, 
10  mars,  18 IT. 

25o.  Obligation  par  William  Fisher  Scott  4  John  Motz, 
1  août,  1815,  Têtu,  notaire. 

26o.  Jugement  en  délivrance  de  legs^  No.  526,  Joseph 
Carrier  t;^.  Lewis  Harper,  tuteur  aux  mineurs  Motz,  8  oc- 
tobre, 1824. 

26o.  bis.  Testament  de  dame  Christiana  McPhee,  17 
juillet,  1820,  Scott,  notaire. 

STo.  Testament  de  Joseph  Carrier,  17  juillet,  1820, 
Scott,  notaire. 

28o.  Résiliation  du  don  gratuit  fait  par  Joseph  Carrier  et 
son  épouse,  Panet,  notaire. 

£9o.  Testament  de  Joseph  Carrier,  24  décembre,.  1828, 
Panet,  notaire. 

SQo.  Testament  de  Joseph  Carriçr,  18  février,  1830, 
Panet,  notaire. 

Slo.  Vente  par  dame  Christiana  McPhee,  épouse  de 
Joseph  Carrier,  à  O'SuUivan,  24  décembre,  1823,  Scott, 
notaire. 

S2o.  Vente  par  Joseph  Carrier  et  son  épouse  à  Godin,  1 
février,  1824,  Scott,  notaire. 

S 
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SSo.  Vente  par  Joseph  Carrier  à  Robert  Tate,  13  janvier, 

1829,  Panet,  notaire. 

S4o.  Transport  par  Joseph  Garner  à  dame   Scott,  2  avril, 

1830,  Panet,  notaire. 

3do.  Bail  par  Joseph  Carrier  à  messieurs  Carter  et 
Muckle,  13  novembre,  1827,  Panet,  notaire. 

36o.  Bail  par  Joseph  Carrier  à  messieurs  Carter  et 
Muckle,  1  février,  1830,  Panet,  notaire. 

37o.  Résiliati(Mi  du  don  gratuit  par  Carrier  et  son  époiisc 
aux  mineurs  Motz,  17  octobre,  1844,  Panet,  notaire. 

38o.  Rapport  de  distribution  colloquant  Joseph  Carrier, 
dans  la  cause  No.  817,  Charles  Grant  vs.  George  Van- 
felson,  17  avril,  1830. 

S9o.  Rapport  de  distribution  colloquant  Joseph  Carrier, 
dans,  la  cause  No.  464,  D^lrymple  vs.  Scott,  11  juin,  1824. 

40o.  Transport  par  Frederic  Glackemeyer  à  Joseph 
Carrier  et  son  épouse,  8  mai,  1828,  Têtu,  notaire. 

41o.  Bail  par  Joseph  Carrier  à  Antoine  Matte,  5  janvier, 
1832,  Panet,  notaire. 

42o.  Procuration  par  James  Motz  à  Lelièvre  et  Angers, 
18  novembre,  1843,  Petitclerc,  notaire. 

43o.  Obligation  par  William  Fisher  Scott  à  John  Motz, 
16  juin,  1817,  Têtu,  notaire. 

44o.  Lettre  du  Capitaine  Ingall,  26  novembre,  1853. 

45o.  Lettre  de  Gillespie,  Major  de  Place  à  Terreneuvc, 
27  juin,  1853. 

46o.  Lettre  de  J.  Bazalgette,  Colonel  et  Député  Quartier 
Maître  Général  à  Halifax,  30  juin,  1853. 

47o.  Décharge  de  John  Motz  du  régiment  Nova  Scotia 
Fencibles. 
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48o.  Clôture  de  Pinventaiie  par  Joseph  Carrier,  tuteur  de 
sonfils  mineur,  Joseph  Carrier,  17  septembre,  1830. 

496.  Tutelle  du  mineur  Joseph  Carrier,  fils,  21  août,  1830. 

50o.  Inventaire  de  la  communauté  de  biens  entre  Joseph 
Carrier  et  dame  Henriette  Moreau,  21  janvier,  1852,  Panet, 
notaire. 

Le  demandeur  fit  entendre  un  très-grand  nombre  de  té- 
moins, et  émaner  plusieurs  commissions  rogatoires  aux  fins 
de  prouver  les  matières  de  fait  alléguées  en  sa  déclaration. 
La  preuve  ainsi  faite  se  trouve  analysée  dans  le  résumé  de  la 
plaidoirie  des  avocats  du  demandeur,  qui  se  4i;puve  plus 
bas  ;  la  défenderesse  de  son  côté  produisit  quelques  docu- 
ments et  entendit  plusieurs  témoins,  dont  l'appréciation  sera 
faite  en  rendant  compte  de  la  plaidoirie  de  son  avocat. 

Argument  de  la  part  du  demandeur. 

Angers  pour  le  demandeur. 

Les  principaux  documents  auxquels  le  demandeur  dé- 
sire appeler  Pattention,  sont  :  piè^e  No.  6,  testament  de 
dame  Christiana  McPhée,  du  24  décembre,  1828  ;  pièce 
No.  9,  transport  par  William  Andrew  Motz  à  James  Motz  ; 
pièce  No.  11,  tutelle  des  mineurs  Motz,  23  septembre, 
1823;  pièce  No.  12,  tutelle  aux  mineurs  Motz,  21  août, 
1830  ;  pièce  No.  13,  transport  par  James  Motz  à  Joseph 
Carrier,  27  avril,  1831,  dont  l'annulation  est  demandée  ; 
pièce  No.  14,  transport  par  William  Andrew  Motz  à  Joseph 
Carrier,  7  décembre,  1833,  dont  l'annulation  est  demandée  ; 
pièce  No.  15,  reddition  de  compte  par  Joseph  Carrier  à 
William  Andrew  Motz,  4  juillet,  1839,  dont  l'annulation 
est  demandée  ;  pièce  No.  16,  règlement  de  compte  entre 
Joseph  Carrier  et  James  Motz,  30  avril,  1841,  dont  l'annu- 
lation est  demandée  ;  pièce  No.  17,  inventaire  de  la  com- 
munauté entre  Joseph  Carrier  et  Christiana  McPhee,  31 
août,  1830,  dont  l'annulation  est  demandée  ;  pièce  No.  18, 
don  gratuit  aux  mineurs  Motz,  17  juillet,  1820;  pièce  No. 
24,  correspondance  de  St.  Jean  de  Terreneuve  ;  pièce  No. 
26,  Carrier  vs.  Harper,   jugement. 
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• 

Les  pièces.  No.  2&,  bUigatioii  de  Seëtt  ;  No.  SI,  'iente 
à  Sullivan  ;  No.  32,  vente  à  Oodih  ;  No.  38,  vente  àTàte  ; 
No.  34,  transport  à  dame  Scott  ;  No.  38,  collocation  de 
Joéeph  Carrier  ;  No.  39,  collocation  de  Joseph  Carrier  ; 
No.  40,  transpbn  ^ar  Olackemeyér  à  Carrier  ;  No.  43, 
obligation  de  Fisher,  établissent  l'existence  de  diverses 
créances  dont  Joseph  Carrier  et  ses  représentants  doivent  lin 
compte  aux  mineurs  Motz,  soit  comme  formant  partie  des 
dettes  actives  de  la  communauté  entre  Joseph  Carrier  et 
Christiana  McPhee,  soit  comme  étant  le  prix  de  propres 
aliénés,  donnant  lieu  à  remploi. 

Les  pièces  Nos.  35,  36  éX  41  tont  dés  baux  (pxi  coWh 
tatent  la  valeur  de  Pimmetible  situé  eb  la  Bas^-Ville, 
Place  du  Marché. 

Les  pièces  Nos.  ^6  biSy  27,  29  et  30  sont  divers  testa- 
ments de  Joseph  Carrier  et  de  Christiana  McPhee,  au  moyen 
desquels  Joseph  Carrier  donnait  de  fausses  espérances  aux 
mineurs  Motz,  et  les  Induisait  à  titesiger  avec  lui  >è  des 
conditions  'avantageuses. 

Les  pièces  Nos.  28  et  37,  qui  wmt  deux  résiliations  du 
don  gratuit,  décèlent  assez  les  intentions  de  Joseph  Carrier 
à  Pégard  des  mineurs  Motz. 

Les  pièces  No.  11,  tutelle  du  23  Éejptembre,  1823,  aàx 
mineurs  Motz,  et  No.  18,  don  gratilit,  17  juillet,  1620, 
contiennent  une  déclaration  par  Joseph  Caïrier  et  CfaristfsCÀa 
McPhee,  de  Page  de  chacun  des  mineurs  Motz^  diaprés 
laquelle  déclaration,  le  demandeur,  James  Motz,  aurait  (ké 
mineur  à  l'époque  de  la  confection  de  l^hventaire  du  "SI 
août,  1830. 

La  pièce  No.  22  établit  qUè  le  tuteur  Harper  vivait  en- 
core quand  Carrier  s'est  fait  nominer  tuteur  le  il  août, 
1830. 

La  pièce  No.  26  prouve  que  Joseph  Carrier  lui-même 
considérait  Lewis  Harper  comme  le  tuteur  des  minems 
Motz,  puisqu'il  le  poursuivit  en  cette  quadité. 


^a  pi^e  No,  4^  qui  est  uiia  copie  de  Viuyentaixe  4h 
SI  août,  1^0,  prouye  que.  qettç  çlôtigre  u'a  été  faite  par 
Carrier  qufen^  sa  qualif^  de  tQteur  à  Jof^ph  Çamer»  son  fils, 
et  ooaen  sa  qualité  de  tuteur  b^jû^  aûneuis  MoUs.  Quant  à 
ces  derniers  il  n'y  a  jaiqais  eu  de  clj5tl^e  d'iAvent9Jre. 

Telle  est  la  substance  des  faits  principaux,  constatés  par 
la  preuTe  littérale.  Un  grand  nombre  d'autres  documents, 
énumérés  plus  haut,  servent  à  établir  la  qualité  et  l'état 
civil  des  parties,  et  forment  le  complément  de  la  preuve 
littérale. 

Quant  4  h  pveijiive  te«Unu>niale,  le  denuuidevr  prétend 
avo^r  pvpuyé  par  ses  témoins  qu'il  est  né  à  St.  Jean  de 
Terrene^ye,  dai^s  le  mpis  d'qctobiie  ou  noyembiç,  181ft,  et 
que  Willian^  Andrew  Molz,  apn  &èrç,  est  né  au  même  eu- 
d|K>it,  le  26  décembre,  ISilS,  e^  que  cpnséquemmeut.  le  de- 
mandeur était  mmeur  \e  ftl  août,  XSSfX,  lors  de  k  confeo- 
ûm  de  Vinyeu^aire,  et  le  87  avril,  IQSI,  ]pi^  du  transport 
qu'il  fit  à  JoAsph  Camer,  n'étant  parvenu  à  qsv  majorité  que 
dans  le  mois  d'octobre  ou  novembre,  ljâ|  ;  que  pareille- 
ment William  Andrew  Mot?  était  mineur  le  7  décembre, 
1893,  ds^te  d^  transport  par  lui  fsUt  à  Joseph  Carrier»  n'étant 
parvenu  à  sa  luajpnté  que  le  15.  décembre,  1833.  ;  que  John 
Motz  et  Christiana  AfcPhee  sont  yenus  si  Québec  avec  leurs 
enfanta,  James  et  WiUiami  Andrew  ]M[ot2,dwW^^  l'été  de  181^ 
avf»  leur  régiment  appelé  Nova  Scofia  Fendbki^  dont  le  dit 
John  Motz.  était  sergeuf  ;  qu'^  cette  époque  John  Mots  avait 
déjà  beaucwp  d'argent,  et  ep  prêtait  ;  qu'il  tint  une  au- 
berge sur  le  marel^é  de  la  Itaute-Ville,  et  une  autre  dans 
les  Casernes,  faisant  beaucoup  d'argent,  jusqu'^  sa  mo^t, 
anrirée  en  octobre,  1819  ;  qu'è  l'époque  de  sa  mort  il  pou- 
vait valoir  en  mobilier,  argent  et  biens-fonds,  de  £9  à 
10,000  ;  que  toute  cette  fortune  passa  entre  les  mains  de  sa 
veuve,  qui,  deux  mois  après,  épousa  Joseph  Carrier,  qui  n'é- 
tait alors  qu'un  pauvre  garçon  boucher  ;  que  Carrier  et  sa 
femme  continuèrent  le  négoce  de  feu  John  Motz,  avec  un 
égal  succès,  jusqu'à  l'année  18£9,  date  de  la  mort  de  la 
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dite  dame  Christiana  McPhee,  ayant  doublé  leur  fortune,  et 
valant  conséqueniment  environ  £20,000  ;  que  vers  18£6 
ils  achetèrent  la  maison  de  la  Basse-Ville  environ  £3,000, 
et  que  l'ayant  payée  comptant,  ils  déclarèrent  qu'il  leur 
restait  assez  d'argent  pour  faire  un  autre  semblable  achat  ; 
qu'en  1823  Lewis  Harper  fut  nommé  tuteur  des  mineurs 
Motz,  dont  il  était  l'ami,  et  prit  possession  de  son  office  de 
tuteur,  continuant  de  demeurer  à  Québec,  jusqu'à  sa  mort, 
arrivée  en  1832  ;  que  la  propriété  de  la  Basse-Ville,  es- 
timée par  Carrier  £2,500,  valait  £5,000  au  moins  ;  que  di:i- 
rant  la  communauté  Joseph  Camer  et  Christiana  McPhee 
vendirent  des  propres  de  cette  dernière,  au  montant  de 
'£950  ;  que  dans  son  inventaire  Joseph  Carrier  fit  estimer 
les  effets  par  l'huissier  Williams,  sans  qu'il  fût  assermenté  ; 
qu'un  fonds  de  commerce,  qu'il  avait  en  société,  ne  fut  pas 
inventorié,  ni  vu,  ni  prisé,  si  ce  n'est  sur  la  productionr 
d'une  liste,  fournie  au  notaire  par  Matte  ;  que  plusieurs 
effets,  entr'autres  une  montre  et  une  chaîne  d'or,  ne  furent 
point  évalués  à  plus  d'un  dixième  de  leur  valeur  réelle  ; 
que,  lors  des  transports  faits  par  James  et  William  Andrew 
Motz,  Joseph  Carrier  ne  leur  rendit  pas  compte,  ne  leur 
produisit  aucunes  pièces  justificatives,  et  se  vanta  de  s'être 
débarrassé  de  leurs  réclamations  à  bon  marché  ;  qu'en  effet, 
'  les  enfants  Motz  étaient  alors  sans  aucun  moyen,  et  que 
Joseph  Carrier  profita  de  cette  circonstance  pour  les  dé* 
pouiUer  de  leur  patrimoine  ;  que  dans  son  inventaire  Carrier 
omit  entièrement  un  fonds  de  commerce  qu'il  avait  en  son 
propre  nom  dans  un  hangar  et  une  voûte  sur  le  quai  St. 
André,  et  aussi  le  prix  des  propres  de  sa  femme,  aliénés 
par  lui,  et  plusieurs  créances  dues  à  la  succession  de  John 
Motz,  entr'autrçs  par  Scott,  Pozer,    DeGaspé,  M*CalIum. 

Ainsi  le  demandeur,  par  sa  preuve  littérale  et  testimoniale,, 
prétend  avoir  établi  les  points  qui  suivent  : 

lo.  Nullité  de  l'inventaire  du  31  août,  1830, 

2o.  Nullité  du  transport  du  27  avril,  183U 
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So.    Nullité  du  transport  du  7  décembre,  1833. 

4o.  Nullité  du  compte  et  de  la  quittance  du  4  juillet, 
1839. 

5c.  Nullité  du  compte  et  de  la  quittance  du  30  avril,  1841. 

Comme  ces  actes  sont  les  seuls  qui  soient  intervenus  entre 
Joseph  Carrier  et  les  mineurs  Motz,  leur  nullité  laisse  ces 
derniers  dans  la  position  où  ils  seraient^  si  ces  actes  n'eus- 
sent jamais  été  passés. 

Les  points  suivants  sont  aussi  établis  : 

6o.  Minorité  de  James  Motz  lors  de  l'inventaire  et  du 
transport,  1830  et  1831. 

7o.  Minorité  de  William  Andrew  Motz  lors  du  transport 
de  1833. 

8o.  Nullité  de  l'inventaire  de  trois  sortes:  lo.  Point  de 
légitime  contradicteur.  '2o.'  Point  de  production  de  pièces. 
3o.  Omission,  recelés,  dol  et  fraude. 

9o.  Nullité  de  la  reddition  de  compte,  concernant  la 
succession  de  demoiselle  Catherine  Motz  :  lo.  A  cause  de 
la  non  production  de  pièces.  2o.  Parce  qu'elle  était 
basée  sur  un  inventaire  nul,  celui  de  1830. — Il  y  a  de  plus 
•  dans  cette  reddition  de  compte  une  erreur  de  £20  contre 
les  mineurs  Motz. 

lOo.  Il  n'y  a  point  eu,  il  est  vrai,  continuation  de  com- 
munauté entre  Joseph  Carrier  et  les  mineurs  Motz,  mais  à 
défaut  d'inventaire,  il  a  laissé  confondre  en  une  seule  masse 
les  successions  de  John  Motz  et  de  Christiana  McPhee,  et 
les  biens  de  sa  première  et  de  sa  seconde  communauté. 

1  lo.  Un  point  de  droit  incontestable  est,  que  l'on  ne  doit 
point  avoir  égard  à  la  fausse  dénonciation  de  majorité  faite 
par  un  mineur. 
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ISo.  II  est  égialement  certain  que  IHxn  des  dent  conjoijits 
ne  peut  pas  légalement  exempter  le  survivant  de  faire  inven- 
taire. 

ISo.  La  prescription  de  dix  ans  contre  l'acticm  "resci- 
soire,  ne  s'applique  pas  aux  actes  nuls  de  plein  droit. 

14o.  Le  tuteur  est  toujours  tenu  de  rendre  compte,  et 
Paction  dont  il  est  passible  ne  se  present  que  par  trente  ans. 

15o.  Il  est  également  certain  que  le  compte  doit  èti^  exabt 
et  fidèle,  et  doit  être  accompagné  de  pièces  justificatives. 

16o.  Les  quittances  ne  peuvent  pas  être  assimilées  à  des 
transactions,  et  la  prescription  de  dix  ans  ne  leur  est  pas 
applicable. 

17o.  La  prescription  de  dix  ans  ne  s'applique  pas  aux 
actes  entachés  de  dol  et  de  fraude,  si  ce  n'est  à  compter 
du  jour  où  lé  dol  et  la  fraude  cfûX  été  découverts. 

Quatre  points  principaux  sont  rendus  certains  par  la 
preuve  testimoniale  :  lo.  la  date  de  la  naissance  des  mi- 
neurs Mot2  ;  2o.  le  fait  de  l'élection  de  Lewiis  Harper, 
comme  tuteur;  Se.  la  valeur  des  biens  dépendant  des 
successions  de  Johli  Mot2,  en  1819,  et  de  Christiana 
McPhee,  en  18d9  ;  4o.  la  valeur  de  la  maison  de  la  Basse^ 
Tiile,  et  celle  des  propres  aliénés  ;  5o.  le  dol  et  la  fraude 
pratiqués  par  Carrier  à  l'encontre  des  mineurs  Mot2. 

De  cette  preuve,  il  résulte  :  lo.  (fat  James  Motz  est  né  en 
octobre  ôu  novembre,  1810  et  Wifllam  Andrew  Motx  ea 
décembre,  1812,  savoir,  le  S6  ;  So.  que  Lewis  Harper  fut 
dAinent  nommé  tuteur  à  la  requête  de  Carrier  ;  So.  que  la 
valeur  de  la  succession  de  feu  John  Mots  en  1819,  était 
d'au  moins  £10,000,  et  que  la  valeur  de  la  communauté  de 
Joseph  Carrier  et  Christiana  McPheé  en  18S9,  était  de 
£10,000  ;  4o.  que  la  valeur  de  la  maison  de  1^  Basse- Vilte 
était  d*au  moins  £5,000  ;  5o.  que   Carrier  était  coupable 
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de  fraude  envers  le»  mitfenrs  Motz,  dont  les  principaux 
actea  étaient,  que  Williams,  Phuissier  priseur,'  n'était  pas 
assennenté  ;  que  Harper,  le  tuteur  des  mineurs  Motz,  n'était 
pÀ»  présent  à  PinVentaire  ;  que  Carrier  s'était  fait  nommer 
fdteut  par  supercherie  ;  que  JamesMotz  éj^it  mineur  quand 
il  transigea  ;  que  tout  le  fonds  de  commerce  que  Carrier  avait 
sur  le  quai  St.  André,  ne  fut  point  entré'  dans  l'inventaire  ; 
que  celui  qu'il  avait  conjointement  avec  Matte,  n'y  fiit  entré 
que  sur  une  liste  fournie  par  ce  dernier  ;  que  le  mobilier  fut 
estimé  à  plus  de  50  pour  100  au-dessous  de  sa  valeur  ;  que 
plusieurs  dettes  actives,  réalisées  ensuite,  forent  entière*- 
ment  omises  dans  l'inventaire,  et  que  le  don  gratuit  fut  re- 
celé aux  minetfrs  Motz,  et  révoqué  deux  fois  par  Carrier  ; 
enfin  que  Carrier  se  vantait  de  s'être  débarrassé  des  rédar 
mations  des  mineurs  Motz  à  bon  marché. 

Autorités  citées  paï  le  demandeur  sur  les  divers  points 
indiiquéd  plus  haut. 

Le  temps  de  la  prescription  ne  peut  courir  que  du  jour 
que  le  créancier  a  pu  intenter  sa  demande.  Pothier,  Obli- 
gations, vol.  3,  p.  528,  No.  679. 

Le  tuteur  administrateur,  etc.,  ne  peut  acheter  aucune 
chose  du  bien  dont  il  a  l'admixiistration.  Pothier,  Vente^ 
vol.  4,  p.  9,  Nos.  13  et  14. 

Le  mineuf  devenu  majeur  à  30  ans  peut  revendiquer  ses 
iinmeubles  aliénés.  Pothier,  Traité  des  Personnes,  vol.  7, 
pp.  474  et  475. 

Les  immeubles  délaissés  à  une  veuve  par  son  premier 
mari  sont  propres,  et  doivent  être  réservés  par  elle  aux  en* 
ioLBts  communs  d'entre  elle  et  son  premier  mari,  sauf  la  part 
dont  elle  peut  disposer  suivant  l'édit,  au  cas  de  secoïKles 
noces.  Pothier,  Contrat  de  Mariage,  vol.  8,  p.  443,  No.  613. 

Le  mari  survivant  ne  peut  opposer  aux  héritiers  de  la 
femme,  contre  leur  demande  aux  fins  de  partage,  que  la 
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p]fe8cription  de  SO  ans.    Pothier,  Communauté,  vol.  9,  p* 
877,  No.  534. 

Les  mineurs  sont  admis  à  la  restitution  contre  leurs  con- 
ventions, pour  quelque  lésion  que  ce  soit  Pothier,  Obli- 
gations, vol.  3,  p.  29,  No.  40.    « 

Toutes  personnes  qui  ont  géré  les  affaires  d'antrui  sont 
obligées  d'en  rendre  compte,  tuteurs,  protecteurs,  gardiens, 
etc.  ;  jusqu'à  ce  qu'elles  aient  satisfait  à  cette  obligation, 
elles  sont  toujours  réputées  comptables.  Pothier,  Procédure 
Civile, '2e.  partie,  ch.  2,  section  Ire. 

L'on  n'a  point  d'égard  à  la  fausse  énonciation  de  majorité 
pour  exclure  les  mineurs  de  la  restitution.  Pothier,  Procé- 
dure Civile,  6e  partie,  ch.  4,  art.  2,  parag.  1,  2  et  6. 

Le  titre  conditionnel  empêche  là  prescription,  quand  la 
condition  est  suspensive.  Bousquet,  Diet*,  de  Droit,  vol.  1, 
p.  52L 

L'erreur  du  calcul  dans  une  transaction  doit  être  réparée. 
Idem,  p.  547. 

Le  tuteur  ne  peut  transiger  avec  le  mineur  devenu  majeur 
sur  le  compte  de  tutelle.  Idem,  vo.  transaction,  pp.  728  et 
729. 

Toute  transaction  sans  reddition  de  compte  est  nulle. 
Idem,  vo.  transaction?  p.  729.  Merlin,  Questions  de  Droit, 
vo.  tuteur,  parag.  3. 

Toute  transacticm,  tout  contrat,  passés  entre  le  tuteur  et 
le  mineur  devenu  majeur,  avant  que  le  compte  ait  été  rendu, 
n'obligent  point  le  mineur,  qui  peut,  quand  bon  lui  semble, 
s'en  faire  relever  et  les  faire'  déclarer  nuls,  quoiqu'il  ait 
passé  ces  actes  en  majorité  :  car,  en  cette  matière,  le  mineur 
devenu  majeur  est  toujours  réputé  mineur  vis-à-vis  de  son 
tuteur  jusqu'à  ce  qu'il  ait  rendu  compte.  Pothier,  Traité  des 
Personnes  et  des  Choses,  pp.  479»  480  et  481. 
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Inventaire  doit  être  fait  avec  un  légitime  contradicteur. 
Art.  240  de  la  Coutume^  de  Paris. 

Si  une  donation  est  faite  par  lin  tuteur  à  son  nrineur,  il 
ne  peut  opposer  le  défaut  d'acceptation.  Pothier,  Traité  des 
Donations,  vol.  2,  p.  30. 

Le  temps  pour  la  prescription  ne  peut  courir  contre  le 
propriétaire  d'une  chose,  tant  qu'il  se  trouve  dans  l'impos- 
sibilité d'intenter  son  action,  Pothier,  Prescription,  Nos. 
22  et  23. 

La  prescription,  s'il  y  a  eu  dol  ou  erreur,  ne  commence  à 
courir  que  du  jour  où  ce  dol  ou  cette  erreur  ont  été  décou- 
vert».    L'obligation  de  rendre  compte  ne  peut   se  prescrire 

que  par  30  ans.     Bousquet,  vol.  2,  p.  756,  Vo.  tutelle. 

• 

La  simple  déclaration  dé  majorité  faite  par  le  mineur  ne 
fait  point  obstacle  à  sa  restitution.  Idem,  vol.  2,  pp.  282 
et  283. 

Prescription  est  de  30  ans  contre  l'action  en  reddition  de 
compte,  et  contre  l'action  rescisoire  des  transactions  inter- 
venues entre  le  tuteur  et  son  pupille.  Actes  de  Notoriété, 
pp.  73,  164,  167,  478,  et  pp.  102  à  109,  148  à  155,-226, 
251,  252,  253.  Le  tuteur  ne  peut  abandonner  la  tutelle. 
Meslé,  des  Minorités,  p.  226. 

Cession  faite  au  tuteur  est  nulle.    Idem,  p.  .253. 

Décharge  sans  compte  est  nulle.  Dol  se  présume  en  ce 
cas.  Idem,  pp.  292, 293  et  294  ;  Chenu,  Questions  de  Droit, 
cent.  1,  quest.  22,23,  24,  27  et  28;  Meslé,  295;  Arrêté  du 
président  Lamoignon,  art  127  ;  et  Meslé,  pp.  695,  296, 
297,  649,  660. 

Le  tuteur  qui  a  payé  d'avance  ne  peut  exigei;  la  resti- 
tution, mais  seulement  peut  déduire  sur  son  compte.  Meslé^ 
p.  664. 
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Transaction  entre  tateur  et  pupille  e&t  nulle,  si  le  compte 
n^a  pas  été  rendu,  et  on  en  peut  demander  la  cassation  du? 
rant  SO  ans.  Duplessis,  Ire  partie,  sect.  7,  p.  323,  No.  1  ; 
Guyot,  Prescription,  pp.  327  et  379» 

On  a  distingué  entre  les  transaction  faites  visis  tabulis  et 
celles  qui  étaient  faites  non  visis  tabulis.  Ces  dernières 
étaient  nulles.  Guyot,  p^  3S9  ;  Domat,  vol  1,  p»  181  ; 
Lacombe,  Recueil  de  Jurisprudence,  p.  114,  Transactions^ 
&c  ;  article  Ir.,  titre  29^  de  l'ordonnance  de  1^67  ;  idem, 
p.  1 14  :  ^^  Un  acte  portant  décharge  de  rendre  compte  donaé^. 
à  un  tuteur  non  visis  tabulis  n'est  pas  valable  ;  en  ce  cas  la 
lésion  se  [N*ésume,  et  Paction  dure  30  ans.  Rogron,  Code 
français  expliqué,  pp.  77  et  419;  Guyot,  Lésion,  p.  666; 
Solon,  vol.  2,  No.  336  :  ratification  d'actes  nuls  ne  produit 
aucun  effet. 

Tels  étaient  les  points  de  fait  et  les  propositions  de  drpit 
sur  lesquels  le  demandeur  ftasait  reposer  ses  prétentions. 

Gauthier  et  Stuart,  G.  G.,  pour  la  défenderesse,  soute» 
naient  en  substance  ce  qui  suit  : — 

James  Motz  poursuit  en  trois  qualités  différentes  : 

lo.  Eh  qualité  de  légataire  universel  pour  un  cinquième 
dans  la  succession  de  dame  Christiana  McPhee,  sa  mère,  en 
vertu  de  son  dit  testament. 

2o.  Comme,  héritier  pour  moitié  dans  la  succession  de 
demoiselle  Catherine  Motz,  sa  sœur,  décédée  en  minorité, 
elle-même  légataire  universelle  pour  un  cinquième  en  vertu 
du  testament  de  sa  dite  mère  Christiana  McPhee. 

So.  Comme  cessionaiie  de  William  Andrew  Motz,  dm 
frère,  de  tous  les  droits  mobiliers  et  immobiliers  dans  1^ 
succession  de  John  Motz,  son  père,  de  Christiana  McPhee, 
sa  mère,  et  de  deinoiselle  Catherine  Molz,  ça  sœur. 

En  sa  première  qualité,  le  dit  James  Motz  demande,  lo. 
l'annulation  de  l'inventaire  du  31   août,  1830,  fait  devant 
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^Bftoe.  Ls.  Paiiët  et  son  «ohfrère,  notaires,  par  Joseph 
Carrier,  tant  en  son  nom  comme  commmi  en  biens  avec 
Christîfuia  McPhee,  son  éponse,  que  comme  son  légataire 
en  usufruit  et  en  propriété  pour  un  cinquième,  comme 
tuteur  à  Joseph  Carrier,  son  fils  mineur  issu  de  son  mariage 
avec  la  dite  Christiana  McPhee,  et  comme  tuteur  à  Andrew 
William  Motz  et  Catherine  Motz,.  enfants  mineurs  issus  du 
mariagç  du  dit  John  Motz  et  Christiana  McPhee. 

2o.  La  rescision  du  transport  par  lui-même,  James  Motz,  à 
Joseph  Carrier  devant  Mtre.  Panet  et  son  confrère,  notaires, 
le  27  avril,  1831. 

5o.  La  tescision  de  l'acte  de  règlemei^t  de  compte  fait 
entre  le  dit  James  Motz.  et  le  dit  Joseph  Carrier  devant 
Mtre.  Ls.  Panètet  son  confrère,  notaires,  le  30  avril,  1841. 

4o.  La  demande  de  £300  pour  moitié  du  don  gratuit  par 
Joseph  Carrier  et  Christiana  McPhee  par  acte  fait  à  Québec, 
4evant  Scott,  notaire,  le  17  juiUet,  1820. 

Le  dit  James  Motz,  en  sa  première  qualité,  demande  en- 
core, lo.  l'annulation  du  dit  inventaire,  parce  qu'il  a  été 
fait  hors  de  la  présence  de  Lewis  Harper,  tuteur  nommé  aux 
mineurs  Motz  en  1823,  et  sans  légitime  c<mtradicteur,  et  que 
lui,  James  Motz,  était  mineur. 

L'inventaire  a  été  fait  par  Joseph  Carrier,  nommé  tuteur  à 
Andrew  William  Motz  et  Catherine  Motz,  le  dit  James  Motz 
présent  pour  lui-même  et  comme  subrogé-tuteur  à  son  frère 
et  à  sa  sœur.  On  ne  peut  se  rendre  compte  ni  expliquer  la 
nomination  de  Lewis  Harper  comme  tuteur,, si  ce  n'est, 
comme  dit  M.  Panet,  notaire,  témoin  entendu  dans  la  cause, 
pour  intenter  une  action  en  délivrance  de  legs  de  la  part  de 
Joseph  Carrier  et  Christiana  McPhee,  son  épouse.  En  effet 
àqnoi  bon,  et  dans  quel  autre  but  avoir  fait  nommer  ce  tuteur  ? 
Il  n'y  avait  aucun  bien  des  mineurs  à  aditiinistier,  et  Joseph 
Carrier  et  son  épouse  vivaient  avec  leurs  mineurs  et  les  ont 
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tous  élevés.    Tous  les  biens  appartenaient  à  la  mère  en 
vertu  du  testament  de  son  mari,  John  Motz. 

De  plus  la  nomination  de  Lewis  Harper  faite  dans  un 
autre  but,  était  illégale  et  aurait  pu  être  mise  de  côté,  vu 
que  la  mère  vivait  dans  le  temps  avec  ses  enfants  mineurs. 

James  Motz  n'a  pas  produit  d'acte  de  baptême,  çt  a  pré- 
tendu être  né  à  St.  Jean  de  Teneneuve,  et  que  les  registres 
auraient  été  brûlés. — Mais  il  n'y  a  point  de  preuve  légale  de 
ce  fait. — Les  témoins  ne  s'accordent  point  sur  l'âge  du  dît 
James.  Motz  ;  et  d'après  les  uns  il  aurait  été  mineur  lors  de 
l'inventaire,  et  d'après  les  autres  il  aurait  été  majeur  ;  et  en 
effet  il  est  bien  difficile  de  prouver  l'âge  d'un  jeune  homme 
par  l'apparence,  quand  il  s'agit  de  'quelques  mois  de  moins 
que  21  ans  ou  de  quelques  mois  de  plus. — Néanmoins  on  ne 
peut  faire  autrement  que  d'en  venir  à  la  conclusion,  que 
James  Motz  était  majeur  peu  de  mois  avant  ou  peu  de  mois 
après  l'inventaire.  M.  Ls.  Panet  dans  son  témoignage  dit 
que  James  Motz  a  dit  qu'il  était  majeur,  lorsqu'il  a  été 
nommé  subrogé-tuteur,  et  le  Révd.  M.  Parant,  Ptre.  du  Sé- 
minaire de  Québec,  prouve  que  le  nom  du  demandeur  est 
entré  sur  un  registre  du  premier  octobre,  1824,  comme 
étant  âgé  de  15  ans  et  deux  mois. — Les  témoins  du  de- 
mandeur entendus  à  St.  Jean  de  Terreneuve,  disent  qu'il 
est  né  en  1809  ou  1810, — que  le  régiment  dans  lequel  était 
son  père  John  Motz,  est  parti  pour  le  Canada  en  1813  ou 
1814,  que  le  demandeur  avait  alors  4  ou  5  ans  ou  5  à  6  ai^s, 
ce  qui  le  met  majeur  lors  de  l'inventaire. 

James  Motz  prétend  aussi  que  le  .dit  inventaire  est  in- 
complet, incorrect  et  faux. 

Le  demandeur  connaissait  mieux  et  plus  que  les  témoins 
entendus  dans  cette  cause,  l'état  des  biens  possédés  par 
Joseph  Carrier  et  Christiana  McPhee,  son  épouse,  ayant 
toujours  été  avec  eux  ;  il  connaissait  aussi  la  valeur  des 
propriétés,  l'*   loyer  que  devait  rapporter  leur  maison  de  la 
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Basse-Yille  ;  il  connaissait  aussi  la  valeur  de  la  montre  d'or 
qu'il  avait  payée  lui-Qiême  pour  Joseph  Carrier  ; 

Supposant  même  que  cet  inventaire  fât  nul  pour  les 
causes  mentionnées  par  le  dit  James  Motz  ;  par  le  testament 
de  Christiana  McPhee,  Joseph  Carrier  était  exempté  de 
faire  inventaire.  Joseph  Carrier 'et  James  Motz  ont  pu  s'en 
servir  comme  un  état  des  biens,  et  pour  faire  les  diverses 
transactions  qu'ils  ont  faites  entr'eux. 

Dans  cette  première  qualité  comme  susdit,  le  dit  James 
Motz  demande,  2o.  la  rescision  du  dit  acte  de  transport  du  27 
avril,  1831,  parce  qu'il  est  entaché  de  dol  et  fraude,  fait  au- 
dessous  de  la  juste  moitié  de  la  valeur  ;  parce  *  que  Joseph 
Carrier  ne  lui  avait  pas  rendu  compte  des  successions  de 
ses  père  et  mère,  et  qu'il  était  mineur  ; 

La  défenderesse,  en  réponse  à  cette  dernière  partie,  renvoie 
à  ce  qu'elle  a  allégué  sur  la  demande  de  nullité  de  l'inven- 
taire, à  ce  qui  a  rapport  à  la  connaissance  qu'avait  alors  le 
dit  James  Motz  de  l'état  de  la  succession  de  sa  mère,  et 
à  l'acte  de  mariage  du  dit  James  Motz,  3  mai,  1831,  où  il 
se  dit  majeur  et  négociant,  et  à  la  prescription  plaidée  par 
son  exception  péremptoire  en  droit  perpétuelle.  Dans  cette 
mjème  première  qualité,  le  dit  James  Motz  demande,  3o.  la 
rescision  du  règlement  de  compte  entre  lui  et  Joseph  Carrier 
du  30  avril,  1841,  parce  qu'il  n'a  pas  été  précédé  d'une 
reddition  de  compte  valable  et  légale,  ni  accompagné  de 
pièces  justificatives. 

Paar  cet  acte  de  règlement  de  compte  du  30  avril,  1841,  le 
dit  James  Motz,  dans  les  termes  ci-dessous  mentionnés  ex- 
primés au  dit  acte,  "  confirme  et  approuve  le  compte 
"  rendu  par  le  dit  Joseph  Carrier  de  la  succession  mobi- 
"  lière  et  immobilière  de  la  dite  feue  demoiselle  Catherine 
"  Motz,  le  4  juillet,  1839,  devant  Mtre.  Ls.  Pânet,  notaire, 
"  voulant  et  entendant  qu'icelui  soit  exécuté  avec  lui  quant 
**  à  sa  part,  suivant  sa  forme  et  teneur  ;  et  en  conséquence 
^^  du  règlement  et  arrêté  de  compte  ci-dessus,  tient  le  dit 
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^<  Joseph  Carrier,ettoasqaMlappartieiidm, quittes  da  reliquat 
^^  da  dit  compte,  et  de  ivndie  aucun  autre  compte  quel- 
^^  conque,  déchargeant  le  dit  Joseph  Carrier  de  toutes  de- 
**  mandes  et  réclamations  relativement  à  la  succession  mo- 
"  bilière  et  immobilière  de  la  dite  demoiselle  Catherine 
^^  Motz,  et  de  toutes  autres  demandes  quelconques,  qu'il 
"  pourrait  avoir  contre  lui  jusqu'à  ce  jour."  Ce  dit  règle- 
ment de  compte  est  basé  sur  l'inventaire  et  sur  le  dit  acte  de 
transport  du  dit  James  Motz  à  Joseph  Carrier  du  27  avril, 
18S1,  lequel  est  par  conséquent  ratifié  dix  ans  après  par  cet 
acte  du  30  avril,  184L  Lors  de  la  passation  de  ce  dernier 
acte  la  prescription  était  alors  acquise  au  dit  Joseph  Carrier 
contre  l'acte  du  il  avril,  1831,  et  le  dit  James  Motz  était 
alors  avocat,  et  il  est  établi  dans  la  cause,  par  ses  propres 
témoins  qu'il  devait  savoir,  et  qu'il  savait  et  connaissait,  la 
valeur  des  biens  de  la  succession  de  sa  mère.  Lors  de 
l'institution  de  l'action,  il  y  avait  même  plus  de  dix  ans 
que  l'acjte  du  30  avril,  1841,  avait  été  consenti,  et  partant 
prescription  acquise.  Le  dit  James  Motz  n'allègue  par  sa 
déclaration  ni  dol  ni  fraude  contre  ce  demier  acte  et  il  n'en 
a  pas  été  prouvé. 

Autorités  citées  par  la  défenderesse  à  l'a^ui  de  sa  ééf&Bae 
tôuohsffit  la  prescription. 

Arrêts  de  Louet,  lettre,  T.  page  430.  Mais  si  le  mineur 
qui  a  transigé^  ne  se  pourvoit  dans  les  dil  ans  de  la  ma- 
jorité, ou  le  majeur  dans  les  dix  ans  du  contrat,  contre  les 
contrats  et  transactions  faits  avec  son  tuteur  ;  bien  qu'il 
n'y  eut  aucune  reddition  de  compte,  ni  représentation 
d'inventaire,  partage  ou  autres  actes;  il  n'y  sera  plus  le- 
cevable  les  dix  ans  passés.  " 

Ancien  Denisart,  vo.  tutelle,  page  779,  No.  103. 

Les  décharges  de  compte  de  tutelle,  quoique  données, 
non  visîs  tabulis,  non  dispunctis  raiionibus^  ne  peuvent 
plus  être  attaquées  après  les  dix  années  de  leur  date,  pos- 
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*^  térieure  à  la  majorité,  saivant  les  arrêts  rapportés  par 
^^  Louet,  et  Brodean,  son  annotateur,  sûr  la  lettre  T,  sonunaûe 
*^  Sy  ce  temps  ayant  été  suffisant  pour  que  le  .mineur,  de- 
"  venu  majeur,  pût  examiner  s'ilavait  été  lésé.  *' 

Merlin,  Repertoire,  1  le  volume,  vo.  Rescision,  page  697, 
2e  colonne,  et  page  698. 

^^  Depuis  les  ordonnances  de  1533  et  1539,  on  a  tenu  pour 
"  maxime  générale  en  France  que  les  mineurs  ont  dix  ans 
^^  depuis  leur  majorité  pour  obtenir  des  lettres  de  rescision. 

"  L'article  1304  du  code  civil  porte  que,  dans  tous  les  cas 
^'  ou  l'action  en  nullité  ou  en  rescision  djune  convention 
'^  n'est  pas  limitée  à  un  moindre  temps  par  une  loi  parti- 
^'  culière,  cet  action  dure  dix  ans. 

"  Aujourd'hui  dans  toute  la  France,  l'action  en  nullité 
"  des  traités  faits  entre  le  mineur  devenu  majeur,  et  son  ci- 
"  devant  tuteur,  et  non  précédée,  tant  de  la  reddition  d'un 
*^  compte  détaillé,  que  de  la  remise  des  pièces  justifica- 
'^  tives,  se  prescrit  par  dix  ans,  à  compter  du  jour  de  la 
**  majorité,  laquelle  s'acquiert  depuis  la  loi  du  20  septembre^ 
"  1792,  par  l'âge  de  vingt-et-un  ans."  V.  le  Code  Civil, 
Art.  175  et  1304. 

9ème  Merlin,  Repertoire,  page  559,  vo.  Prescription. 

^^  Dans  le  droit  romain  Paction  rescisoire  qui  était  fondée 
"  sur  le  dol,  se  prescrivait  par  le  laps  de  deux  ans.  C'est 
'^  ce  que  nous  apprend  la  loi  dernière  de  dolo  ; 

^^  Mais  dans  nos  mœurs  il  faut  dix  années  pour  la  pteli 
"crire," 

1er  vol.  de  Despeisses,  des  Contrats,  partie  1ère,  titre  16, 
page  588,  nota. 

^^  La  jurisprudence  du  Parlement  de  Paris  est  que  le  mi- 
^  neur  doit  se  pourvoir  dans  les  dix  ans  de  majorité  contre 
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^*  la  transaction  faite  avec  son  tuteur  avant  le  compte,  et 
^^  non  visis  tabulùj  sillon  qu'il  est  non  recevable  après  les 
"  dix  ans.  V 

16e  vol,  de  Guyot,  vo.  Rescision,  pages  328,  329. 

1er  vol.  de  Pothier,  Contrat  de  Vente,'  No.  347. 

Lacombe,  Recueil  de  Jurisprudence,  vo.'  Restitution, 
section  1ère,  No.  4. 

Meslé,  Traité  des  Minorités,  pages  365,  492  et  493. 

Guyot,  Repertoire,  vo.  Transaction,  page  246,  vol.  17. 

Repertoire  de  Merlin,  vol.  10,  vo.  Ratification,  page 
728. 

En  sa  première  qualité,  le  dit  James  Motz  demande, 
4o.  sa  part  du  don  gratuit.  Quant  à  cette  dernière  partie 
de  sa  demande,  le  dit  James  Motz  n'a  pas  prouvé  le  dit 
don  gratuit.  La  copie  filée  n'est .  pas  authentique  ;  point 
de  certificat,  point  de  date.  D'ailleurs  le  dit  don  gratuit 
est  rejeté  par  le  jugement. 

2ème.  qualité. — En  sa  seconde  qualité,  savoir,  *en  sa 
qualité  d'héritier  pour  moitié  dans  la  succession  de  Ca- 
therine Motz,  sa  sœur  décédée  en  minorité,  le  dit  James 
Motz  demande  encore  U  rescision  du  règlement  de  compte 
du  4  juillet,  1839.  La  prétention  du  dit  James  Motz  en 
cette  qualité,  est  différente  seulement  de  celle  émise  en 
sa  première  qualité,  en  ce  que  Joseph  Carrier  était  le  tuteur 
de  la  dite  Catherine  Motz  ;  mais  dans  ce  cas-ci,  il  y  a  un 
compte  rendu  en  détail,  accepté  par  le  dit  James  Motz  et 
approuvé  par  lui  dans  l'acte  du  30  avril,  1841.  Mêmes  ob- 
servations et  mêmes  autorités  que  sur  la  demande  en  sa 
première  qualité. 

Sème,  qualité. — En  sa  troisième  qualité,  savoir,  en  qua- 
lité de  cessionnaire  de  William  Andrew  Motz,  son  frère,  le 
dit  James  Motz  demande,  lo.  la  rescision  du  dit  inventaire  ; 
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So.  la  rescision  de  la  cession  par  le  dit  Wm.  Andrew  Motz 
au  dit  Joseph  Carrier,  devant  Mtre.  Panet  et  confrère, 
notaires,  le  7  décembre,  18S3  ;  3o.  la  rescision  de  la  red- 
dition de  compte  du  4  juillet,  1839^  et  approbation  du  dit 
.  compte  par  le  dit  Wm.  A.  Motz. 

lo.  L'acte  de  transport,  qui  donne  au  dit  James  Motz  sa 
dite  qualité  de  cessionnaire  de  Wm.  A.  Motz,  est  un  acte 
illégal  et  nul  à  sa  face,  en  autant  qu'il  est  fait  au  deman- 
deur en  «a  qualité  d'avocat  qui  ne  peut  recevoir  de  trans- 
port de  droits  litigieux. 
* 

2o.  Le  dit  acte  de  transport  ne  donne  pas  au  dit  J^mes  Motz 

le  droit  de  demander  le  rescision  des  actes  auxquels  il  a 
consenti,  et  qui  sont  mentionnés  ci-dessus.  Pour  avoir  ce 
droit,  il  faut  qu'il  soit  mentionné  spécialement  dans  le  tratis- 
port  ou  cession,  ce  qui  n'a  pas  été  fait. 

Laeombe,  Recueil  de  Jurisprudence,  vô.  Restitution,  page 
597,  No.  15.  ^\  Cession  générale  de  droits  et  actions  ne 
"  comprend  les  rescindants  et  rescisoires  ;  "  vo.  Transport, 
page  •  764,  No.  6.  Arrêts  de  Louet,  lettre  T,  page  4SI, 
2e  colonne  : 

^^  Les  arrêts  ont  établi  une  autre  exception  en  la  per- 
^^  sonne  du  cessionnaire  des  droits  des  mineurs,  qui  n'est 
^^  point  favorable,  ni  reçevable  à  demander  la  rescision  de 
^^  la  transaction  contre  laquelle  le  mineur  ne  s'est  point 
^^  pourvu.  Autre  chc^e  serait  si  la  transaction  ou  la  quit- 
\^  tance,  et  acte  de  décharge,  portait  qu'il  sera  loisible  au  mi- 
'^  neur  de  demander  reddition  de  son  compte,  en  rapportant 
"  et  restituant  ce  qui  lui  a  été  donné." 

.  Le  dit  Wm.  A.  Motz  a  approuvé  la  dite  reddition  de 
compte  du  4  juillet,  1839,  en  ces  termes  :  *^  Et  le  dit  jour, 
^^  quatre  juillet,  1839,  a  comparu  par  devant  les  notaires 
'^  publics  soussignés,  William  Andrew  Motz,  ingénieur  des 
^^  steamboats,  demeurant  à  la  Nouvelle  Orléans,  dans  l'Etat 
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"  de  la  Louisiane,  lequel  ayant  pris  communication  et  lec- 
^'  ture  du  compte  ci-dee sus,  vu  et  examiné  toutes  les  pièces 
"  justificatives  d'icelui,  déclare  le  trouver  juste  et  correct 
^^  en  tous  ses  résultats  ;  'en  conséquence  veut  et  consent 
"  quUl  soit  suivi  selon  sa  forme  et  teneur.  " 

Sur  cette  question  la  défenderesse  réfère  aux  observations 
par  elle  faites  et  autorités  citées,  sur  la  demande  du  dit 
Janies  Motz  en  sa  première  qualité,  et  sur  la  prescription.  > 
Le  demandeur  prétend  que  Wm.  A.  Motz  est  né  en  dé- 
cembre, 18n.  L'acte  de  cession  par  lui  à  Joseph  Carrier 
est  du  7  décembre  1833  ;  il  était  alors  majeur.* 

Cet  acte  est  ratifié  par  le  dit  William  Andrcw^  Motz,  par 
Pacte  du  4  juillet,  1839. 

Pour  établir  la  lésion,  dol  et  fraude,  lors  de  Pinventaire, 
l'on  a  prétendu  que,  lors  de  la  mort  de  Christiana  McPhee, 
en  avril,  1829,  et  lors  de  l'achat  de  la  maison  de  la  Basse- 
Ville,  ladite  Christiana  McPhee  et  Joseph  Carrier  passaient 
pour  riches  ;  et  qu'eux-mêmes  s'étaient  vantés  d'être  riches, 
qu'ils  avaient  dit  lors  de  l'achat  de  la  maison  de  la  Basse- 
Ville,  qu'ils  avaient  payé  cette  maison  £2,500,  et  qu'ils 
avaient  encore  assez  d'argent  pour  en  acheter  une  autre. 
Pour  faire  voirqu'on  ne  doit  point  s'arrêter  à  une  senM^able 
preuve,  la  défenderesse  réfère  au  témoignage  de  J.  W. 
Leaycraft,  et  à  Pexhibit  produit  par  lui,  par  lequel  il  est 
établi  qu'en  août,  1827,  le  dit  Joseph  Carrier  a  emprunté  du 
père  du  témoin  £500,  disant  que  c'était  pour  payer  la 
maison  qu'il  avait  achetée.  Cette  somme  a  été  remise  trois 
à  quatre  mois  après. 

L'on  a  prétendu  encore,  que  l'estimation  de  la  dite  mai- 
son £2,500,  lors  de  l'inventaire,  n'était  pas  la  moitié  de  la 
valeur.  Cette  maison  avait  été  achetée  en  août,  1827,  pour 
le  prix  de  £2,500,  et  environ  troid  ans  '  après  Pinventaire  a 
été  fait,  et  on  a  mis  la  même  valent.  'Les  témoignages  sur 
la  valeur  de  celte  propriété  sont  contradictoires* 
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Les  témoins  entepdus  de  la  part  de  la  demande  pour 
prouver  la  richesse  de  Christiaua  McPhee  et  Joseph  Carrier, 
>i|trieiit  dans  leur  estimation  de  £6,000  à  £12,000.  Leur 
,  ^0timation  de  la  richesse  des  dits  Carrier  et  son  épouse  est 
si  exagérée,  et  si  peu  appuyée  de  faits,  que  leur  témoignage 
n'est  pas  croyable, 

La  Cour  Supérieure   après  avoir  entendu  les  parties,  a 
rendu  le  jugement  suivant  : 

La  Cour  ayant  examiné  la  procédure,  et  la  preuve,  en- 
tendu les  parties  par  leurs  avocats,  et  sur  le  tout  nlûrement 
délibéré  ;  considérant  que  le  demandeur  a  droit,  en  vertu 
du  testament  de  feue  Christiana  MoPhee,  sa  mère,  veuve  en 
premières  noces  de  feu  John  Motz,  et  épquse  en  secondes 
noces  de  feu  Joseph*  Carrier,  aussi  maintenant  décédé, 
reçu  à  Québec,  devant  Mtre.  Louis  Panet  et  son  confrère, 
notaires,  le  vingt-quatrième  jour  de  décembre,  mil  huit 
cent  vingt-huit,  sujet  à  l'usufruit  en  faveur  du  dit  Joseph 
Carrier,  sa  vie  durant,  à  trois  cinquièmes  au  total  des 
biens  délaissés  par  la  dite  Christiana  McPhee,  savoir  :  un 
cinquième  comme  étant  aux  droits  de  William  Andrew 
Motz,.* son  frère,  suivant  acte  de  transport,  sous  seing  privé, 
attesté  du  seing  et  sceau  du  maire  de  la  ville  de  Buffalo, 
dans  l'Etat  de  New- York,  et  déposé  le  vingt-quatre  avril, 
mil  huit  cent  cinquante-deux,  en  l'étude  de  Mtre.  Petit- 
clerc,  notaire,  et  dont  cqpie  est  produite  en  cette  cause,  le 
dit  William  Andrew  Motz  étant  aussi  légataire  universel 
pour  autant  ;  un  dixième  comme  représentant  en  vertu  du 
même  transport,  le  dit  William  Andrew  Motz,  héritier 
pour  moitié  de  feue  Catherine  Motz,  sa  sœur,  aussi  légataire 
universelle  pour  un  cinquième  de  sa  dite  mère,  et  décédée 
en  minorité  et  ab  intestat  ;  et  enfin,  le  dit  James  Motz  pour 
un  dixième  comme  héritier  aussi  pour  moitié  de  la  dite 
Catherine  Motz  ; — que  le  dit  demandeur  était  mineur  lors 
du  prétendu  inventaire  fait  à  Québec,  par  le  ministère  du 
dit  Mtre.  Louis  Panet  et  de  son  confrère,  le  trente-et-un 
août,  mil  huit  cent  trente,  par  le  dit  Joseph  Carrier,  des 
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bieos  de  la  communauté  d'entre  lui  et  Ja  dite  Christiana 
McPhee,  ainsi  que  le  vingt-sept  avril,  mil  huit  cent  trente-et- 
un,  date  du  prétendu  transport  de  droits  successifs  par  le 
dît  demandeur  au  dit  Joseph  Carrier,  par  acte  devant  le  dit 
Mtre.  Panet  et  son  confrère  ; — que  le  dit  William  Andrew 
Motz  était  pareillement  mineur,  lors  de  la  prétendue  ces- 
sion par  lui  faite  au  dit,  Joseph  Carrier,  par  acte  devant 
Mtre.  Panet  et  son  confrère,  en  date  du  sept  décembre,  mil 
huit  cent  trente-troi$  ;  que  le  dit  prétendu  inventaire  est  en- 
taché de  lésion,  dol  et  fraude,  et  confond  les  biens  propres 
à  la  dite  Christiana  McPhee  avec  ceux  de^  la  dite  commu- 
nauté ;  que  le  dit  inventaire  est  nul  en  droit,  comme  fait 
sans  contradicteur  ;  considérant  principalement  que  lors 
des  dits  actes  respectifs  du  vingt-sept  avril,  mil  huit  cent 
trente-et-un,' et  sept  décembre,  mil  hnit  cent  trente-trois,  il 
n'a  été  rendu  par  le  dit  Joseph  Carrier  aucun  compte  de  la 
tutellcqu'il  avait  gérée  et  administrée,  ni  fait  remise  des 
papiers  concernant  cette  gestion  ;  que  l'acte  du  quatre  juillet, 
mil  huit  cent  trente-neuf,  reçu  devant  le  dit  Mtre.  Panet 
et  son  confrère,  notaires,  et  intitulé  :  "  reddition  de  compte 
par  Joseph  Carrier  à  William  Andrew  Motz,"  ne  contient 
non  plus  aucun  compte  mais  seulement  la  mention*  .de  la 
somme  que,  d'après  le  dit  inventaire,  le  dit  Joseph  Carrier 
reconnaissait  ailérer  à  la  succession  de  la  dite  Catherine 
Motz  ;  que  l'acte  du  trente  avril,  mil  huit  cent  quarante-€t-un, 
reçu  devant  le  même  notaire  et  son  confirère,  intitulé  :  "  rè- 
glement de  compte  entre  Joseph  Carrier  et  James  Motz,"  ne 
comprend  non  plus  aucun  compte  ;  que  vu  l'absence  des 
dits  comptes  et  pièces,  et  vu  le  dol  et  la  fraude,  le  deman- 
deur ès-dits  noms  est  encore  aujourd'hui  recevable  en  droit  à 
se  pourvoir  en  restitution  contre  les  dits  actes  et  à  invoquer 
leur  nullité, — déclare  le  dit  inventaire  du  trente-ot-un  août, 
mil  huit  cent  trente,  et  les  dits  actes  du  vingt-sept  avril,  mil 
huit  cent  trente-et-un,  sept  décembre,  mil  huit  cent  trente- 
neuf,  et  trente  avril,  mil  huit  cent  quarante-et-un,  nuls  et 
rescindés,  et  remet  le  demandeur  ès-dits  noms  a,ux  mêmes 
état  et  droits  que  s'ils  n'eussent  pasr  été   passés,  sauf  à 
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reudte  compte' de  ce  qui  a  été  reçu  par  lui  ou  ceux  aux 
dipits  desquels  il  agit,  avec  l'intérêt  jusqu'au  décès  du  dit 
Joseph  Carrier  ;  condamne  la  défenderesse  ès-qualités  men- 
tionnées en  la  déclaration,  à  rendre  au  demandeur,  sous 
quatre  mois  de  la  signiiScation  du  présent  jugement,  un 
compte  bon  et  fidèle,  et  sous  serment,  de  la  gestion  du  dit 
Joseph  Carrier  des'biens  appartenant  aux  dits  James  Motz, 
William  Andrew  Motz,  et  Catherine  Motz,  y  compris  le 
compte  des  biens,  meubles  et  immeubles,  dépendant  de 
la  succession  de  la  dite  Christiana  McPhee,  compre- 
nant tant  ceux  qui  lui  étaient  propres,  que  ceux  dé- 
pendant de  sa  communauté  avec  le  dit  feu  Joseph  Carrier, 
à  Pépoque  du  décès  de  la  dite  Christiana  McPhee  ;  ordonne 
que,  pour  constater  les  biens  de  la  dite  succession  et  de  la 
dite  communauté  avec  le  dit  feii  Joseph  Carrier,  à  Pépoque 
du  décès  de  la  dite  Christiana  McPhee,  il.  sera  procédé,  sous 
le  délai  ci-dessus,  à  en  dresser  bon  et  fidèle  inventaire,  sui- 
Tant  la  loi  ;  et*  la  Cour,  admettant  la  prétention  du  deman- 
deur quant  au  don  gratuit  mentionné  en  la  déclairation  pour 
un  dixième,  savoir,  pour  le  cinquième  de  la  moitié,  ren- 
voie le  dit  demandeur  de  cet  partie  de  sa  demande  qui  a 
rapport  au  prétendu  don  gratuit  et  à  la  continuation  de  com- 
munauté après  le  décès  de  .la  dite  Christiana  McPhee,  ré- 
serve à  faire  droit  ultérieurement  sur  les  autres   conclusions 
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de  la  déclaration  ;  dépens  réservés. 

Badolst,  Juge  : — après  avoir  analysé  la  déclaration  du  de- 
mandeur et  les  divers   plaidoyers  de  la  défenderesse,  et 
donné  un  aperçu  des  faits  de  la  cause  dans  le  sens  des  pré- 
'  tentions  du  demandeur,  dit  en  substance  : 

La  principale  question  qui  s'élève  en  cette  eause,  est  de  sa- 
voir si  le  demandeur  est  non  recevable  à  faire' prononcer  la  nul- 
lité des  divers  actes  mentionnés  dans  son  action,  attendu  qu'il 
s'est  écoulé  plus  de  dix  ans  depuis  la  passation  de  ces  actes-et 
depuis  la  majorité  des  enfants  Motz.  La  défenderesse  a 
plaidé  cette  prescription  de  10  ans,  outre  la  chose  jugée, 
quant  à  ce  qui  concerne  le  don  gratuit.     A  ce  plaidoyer  de 
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prescription,  le  demandeur  a  répliqué  spédialement,-  qne 
Carrier,  ayant  été  le  tuteur,  protuteur  et  gardien  des  enfants 
Motz,  ne  pouvait  invoquer  contre  eux  cette  prescription,  non 
plus  que  ses  représentants;  qu'il  n'avait  produit  aucun 
compte  ni  pièces  justificatives,  et  que  conséquemment  il 
ne  pouvait  invoquer  la  prescription  en  faveur  de  transactions 
faites  sous  ces  circonstances  ;  que  Cafrier  avait  l'usufruit 
des  biens  délaissés  par  sa  femme,  Christiana  McPhee,  et 
que  conséquemment  les  héritiers  Motz  n'étaient  en  droit 
d'agir  qu'à  l'expiration  de  cet  usufruit  ;  que  les  transactions 
attaquées  étaient  ifrauduleuses  et  nulles  de  plein  droit,  et 
qu'en  conséquence  il  n'y  avait  point  lieu  à  la  prescription 
invoquée  ;  et  enfin  que  la  chose  jugée  aurait  pu  être  opposét 
à  la  partie  du  don  gratuit  due  par  Canier,  mais  non  à  celle 
due  par  Mme  Motz,    laquelle  seule  était  réclamée. 

La  question  est  donc  quant  à  la  validité  de  ce  plaidoyer 
de  prescription  de  10  ans.  Le  demandeur  •  demande  l'an* 
nulation  de  tous  les  actes  intervenus  entre  Carrier  et  les  hé- 
ritiers Motz,  dépuis  l'inventaire  du  mois  d'août,  1830,  qu'il 
considère  comme  une  nullité  absolue. 

Je  considérerai  d'abord  cet  inventaire  du  31  août,  1830, 
qui  est  la  base  sur  laquelle  repoSent  les  prétentions  des  par- 
ties en  cette  cause.  # 

Il  est  de  principe  certain,  qu'arrivant  la  dissolutiqn  de  la 
communauté,  le  devoir  du  survivant  est  de  faire  un  bon  et 
loyal  inventaire  :  rien  ne  peut  le  soustraire  à  cette  obligation, 
ni  la  volonté  du  testateur,  ni  une  stipulation  à  cet  effet  dans 
un  contrat  de  mariage.  Lebrun,  Communauté,  page  562, 
dit  :  Il  n'est  point  juste  que  par  une  stipulation  de  cette 
sorte  l'on  fasse  {)réjudice  aux  enfants  du  premier  lit,*  et  que 
le  mari  soit  dispensé  par  là  indirectement  d'une  formalité 
établie  pour  un  intérêt  public  :  car  la  nécessité  de  faire  in- 
ventaire étant  imposée  par  la  loi  et  pour  l'intérêt  des  mi- 
neurs, le  père  ne  s'en  peut  exempter,  et  on  ne  peut  imposer 
silence  aux  enfants,  etc.,  etc*  :  ce  qui  est  fondé  sur  les  plus 
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pores  maximes.  Proadhon,  de  l'Usufruit,  vol.  2,  page  287, 
dit  :  La  dispense  ou  la  défense  même  de  faire  inventaire, 
en  quelques  termes  qu'on  la  trouve  exprimée  dans  le  testa- 
ment, ne  doit  avoir  d'autres-effets  que  de  forcer  l'héritier  à 
supporter  les  frais  de  l'inventaire  auquel  il  voudra  faire  pro- 
céder. Pothier,  Conununauté,  No.  660,  dit  :  L'inventaire 
des  biens  de  la  communauté  est  la  première  démarche  pour 
parvenir  au  partage  des  biens  de  la  communauté  après  sa 
dissolution.  Serpillon,  Code  Civil,  page  533,  dit  :  Une 
clause  de  ne  pas  inquiéter  le  comptable  ne  le  dispense  pas 
de  rendre  compte  ;  et  il  cite  un  arrêt  du  12  octobre,  1749,  où  il 
a  été  jugé  que  la  décharge  de  rendre  compte  n'opère  p|is 
une  libération  absolue  à  cet  égard. 

Le  Nouveau  Denlsart,  vérbo  Continuation  de  Commimauté, 
page  414,  no.  7,  dit  qUe  telle  est  l'opinion  la  plus  com- 
mune. Ferrière,  verbo  Tutelle,  p.  154,  dit  :  Le  tuteur  est 
obligé  de  faire  inventaire  nonobstant  la  décharge  d'en  faire 
par  le  testateur. 

Ayant  établi  que  Carrier  ne  pouvait  pas  être  exempté  de 
faire  inventaire  nonobstant  la  clause  à  cet  effet  dans  les  tes- 
taments de  dame  Christiana  McPhee,  il  s'ensuit  qu'il  était 
tenu*  de  faire  un  bon  et  loyal  inventaire,  suivant  les  dispo- 
sitions de  la  coutume,  avec  légitime  contradicteur  et  per- 
sonne capable,  contenant  tous  les  biens  qui  étaient  com- 
muns au  temps  du  décès  de  son  épouse,  soit  meublçs  ou 
conquêts  immeubles,  et  de  le  faire  clore  en  justice,  et  ce,  à 
peine  de  nullité. 

Ferrière,  Petit  Commentaire  de  la  Coutume'de  Paris,  voL 
8,  art.  240,  page  83,  dit  :  L'inventaire  doit  être  fait  en  pré- 
sence de  personnes  capables  et  avec  le  légitime  contradic- 
teur ;  en  sorte  que  s'il  y  a  des  mineurs,  ^il  doit  être  fait  en 
présence  de  leur  tuteur,  et  si,  le 'survivant  est  leur  tuteur,  il 
doit  être  fait  en  présence  d'un  subrogé-tuteur  et  par  lui  si- 
gné :  autrement  il  y  aurait  nullité,  et  sera  réperte  non  va- 
lablement fait.  Lebrun,  *  Commainauté,  pp.  564,565,  dit  : 
Lorsque  l'inventaire  est  fait  sans  légitime  contradicteur,  ce 
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défaut  porte  coup  sur  la' foi  de  l'inventaire,  parce  qu'un  in- 
tentaire  sans  contradicteur,  à  proprement  parler,  n'est  pas 
un  inventaire.  Merlin,  Repertoire,  verbo  Continuation  de 
•Communauté,  no.  6  ;  Pothier,  Communauté,  nos.  796,797  ; 
ancien  Dénlsart,  verbo  Continuation  de  Communauté,  p.  685, 
no.  S  et  suivants  ;  nouveau  Dénisart,  verbo  Continuation 
de  Communauté,  pp.  414,  415,  416,  nos.  15  et  19  ;  Actes  de 
Notoriété,  pp.  189,  190,  478,  479. 

Suivant  tous  ees  auteurs  l'inveptaire  doit  être  exact  et 
fidèle  ;  il  doit  contenir  une  exacte  enumeration  des  biens  ; 
les  biens,  meubles,  bijoux,  ustensiles,  marchandises,  etc., 
doivent  être  estimés  et  prisés  par  des  appréciateurs  jurés,  à 
Paris,  par  les  huissiers  priseurs,  officiers  que  nous  n'avons 
pas  ici,  ou  par  d'autres  personnes  qui  prêtent  serment,  et , 
si  les  parties  n'en  conviennent,  le  juge  en  nomme  un.  C'est 
une  formalité  .invariable  et  indispensable.  L'inventaire  doit 
être  aussi  fait  sans  recelés  ou  omissions,  et  il  doit  être  clos 
en  justice.  Lebrun,  pp.  564  et  565  )  Pothier,  Communauté, 
p.  558  ;  Meslé,  des  Minorités,  p.  631,  nos.  41,  42  et.4S; 
l'Ancien  Dénlsart,  verbo  Continuation  de  Communauté,  p.  685, 
nos.  3,  8  et  9,  tiennent  cette  doctrine.  Dénisart  dit  :  Il  ne 
doit  point  y  avoir  de  dol  ni  de  fraude  de  la  part  de  pelui 
des  père  et  mère  qui  survit  ;  un  inventaire  nul  et  frauduleux 
ne  doit  pas  être  considéré  :  c'est  comme  s'il  y  en  avait  pas 
eu*:  et  à  l'appui  de  cette  opinion,  il.  cite  les  Actes  de  noto- 
riété, p.  190,  et  Duplessis  qui  dit  :  Quand  il  y  a  des  omis- 
sions dans  des  inventaires,  on  les  déclare  nuls,  en  haine 
des  recelés.  Dénisart  ajoute  là-dessus  :  Le  sentiment  de  « 
Duplessis  a  été  suivi  par  les  a^êts  que  je  rapporte  dans  ma 
collection  à  l'article  continuation  de  communauté  ;  la  cou- 
tume exige  en  effet  bon  et  fidèle  inventaire.  Le  même  au- 
teur à  la  page  47fl|,  après  avoir  énuméré  les  formalités  sus- 
mentionnées pour  faire  un  bon  et  valable  inventaire,  ajoute  : 
Toutes  ces  conditions  prescrites  par  la  coutume  sont  de  ri- 
gueur, et  si  essentielles  qtie  l'omission  d'une  de  ces  fonûa- 
lités  emporte  la  nullité  de  l'inventaire  et  le  rend  sans  effet. 
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L'une  des  premières  formalités  requises  est  que  l'inven- 
taire soit  faif  en  présence  du  tuteur  ou  mineur,  et  si  le 
comptable  est  ce  tuteur,  en  présence  du  subrogé-tuteur  et 
personne .  capable.  Un  mineur  ne  peut  pas  être  tuteur  ;  sa 
nomination  serait  une  nullité.  Ferrière,  verbo  Tutelle,  p.  66, 
dit  :  Un  mineur,  ne  peut  être  tuteur  :  ne  serai-t-ce  pas  en 
effet  une  chose  étrange  qu'un  mineur,  qui  est  jugé  incapable 
de  se  conduire  lui-même  et  que  d'autres  conduisent,  soit 
admis  à  la  tutelle  ?  A  la  page%7  le  même  auteur  ajoute  : 
De  ce  que  la  loi  prohibe  d'appeler  à  la  tutelle  le  mineur, 
point  de  doute  que  si  le  juge  ne  laissait  pas  de  le  nommer 
tuteur,  la  nomination  qu'il  en  ferait  serait  nulle  de  plein 
droit  :  car  tel  est  l'effet  des  lois  prohibitives,  d'annuler  ipso 
jure  tout  cô  qui  se  trouve  fait  au  préjudice  de  la  prohibition, 
*  quand  même  la  nullité  ne  serait  pas  expressément  pronon- 
cée   •   Le  mineur  ne  serait  pas  obligé  de  désavouer  et 

n'encourrerait  aucun  péril , iBien  plus,  le  mineur  vou- 
lût-il  agréer  lé  choix  fait,  son  consentement  deviendrait 

inutile. 

« 
L'énonciation  de  majorité   faite  par  le  mineur  ne  serait 

d'aucun  effet.  Pothier,  vol.  7,.  Procédure  Civile,  page  313, 
dit  :  On  n'a  point  d'égard  à  là  fausse  énonciation*  de  ma- 
jorité pour  exclure  les  mineurs  de  la  restitution.  C'est  à 
celui  qui  contracte  avec  le  mineur  de  s'informer  de  son  âge. 
Ceux  qui  contracteraient  avec  des  mineurs,  feraient  insérer 
dans  l'acte  qu'ils  se  sont  dits  majeurs,  et  diraient  toujours 
que  les  mineurs  les  ont  trompés,  quoique  souvent  ce  serait 
plutôt  un  artifice  pratiqué  de  leur  part  que  de  celle  des  mi- 
neurs. Solon,  des  Nullités,  page  185,  tient  la  même  doc- 
trine. 

Dans  l'espèce.  Carrier  qui  épousa  la  mère  du  demandeur, 
quand  celui-ci  n'avait  pas  plus  de  9  ans,  devait  connaître  son 
âge  mieux  que  le  demandeur  lui-même.  Il  y  a  deux  arrêts 
de  Louet,  p.  142,  nos.  2  et  3,  et  pp.  144  et  145,  no.  13, 
au  même  effet.  Il  y  a  aussi  un  arrêt  du  Parlement  de  Paris 
du  16  février,  1691,  dans  lequel,  le  procureur-général  La- 
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* 

moignon  observa  :  Il  est  reconnu  qu'il  est  aussi  facile  d'en- 
gager un  mineur  de  se  dire  majeur  que  de  vendre  son  bien. 
Voir  encore  un  autre  arrêt  du  £6  avril,  1689,  rapporta  par 
Louet,  p.  71,  no.  14. 

La  preuve  de  la  naissance  des  enfants  Motz,  à  l'exception 
de  celle  de  Catherine,  est  faite  par  témoins.  Ils  sont  nés, 
à  la  suite  d'un  régiment,  de  parents  attachés  au  service  mi- 
litaire, dans  un  pays  lointaif .  L'on  n'a  pu  découvrir  les  re- 
gistres contenant  l'acte  de  naissance  de  ces  enfants,  mais  du 
témoignage  de  là  femme  Murphy  et  autres,  et  des  déclara- 
tions de  sa  mèie,  il  résulte  que  le  demandeur  est  né  en  oc- 
tobre, 1810,  et  qu'il  était  mineur  quand  il  a  été  nommé  .su- 
hroè^-tuteur  et  quand  l'inventaire  a  été  fait  ;  ce  qui  rend 
l'inventaire  nul.  D'un  autre  côté,  Carrier  ne  pouvait  lui- 
même  se  faire  nommer  tuteur  en  juillet,  1830,  lorsqu'il  avait 
fait  lui-même  nommer  tuteur  le  nommé  Lewis  Harper  en 
1823,  lequel  vivait  encore  en  1830.  Sa  nomination  était 
nulle  et  par  suite  l'inventaire  était  nul.  Voir  un  jugement 
rendu  à  Montréal  dans  la  cause  d^  Dunn  contre  Beaudiy. 
Ainsi  l'inventaire  a  été  fait  par  Carrier  sans  qu'il  eût'  la  qua- 
lité qu'il  assumait,  en  présence  du  demandeur,  qui  ne  pou- 
vait exercer  l'office  de  subrogé-tuteur  que  Carrier  lui  avait 
iait  conférer.  Pourquoi,  il  faut  dîxe  que  cet  inventaire  a 
été  fait  sans  légitime  contradicteur,  ce  qui  le  rend  encore 
nul.*  D^ailleurs  il  résulte  de  la  preuve  que  dans  cet  inven- 
taire il  y  a  des  omissions  considérables. 

La  cour  en  est  donc  venue  à  la  conclusion  que  cet  inven- 
taire est  frappé  de  nullités  absolues,  ab  initio^  et  que  les 
parties  doivent  être  remises  au  même  état  qu'elles  étaient 
avant  la  passation  de  cet  acte. 

La  loi  et  la  coutume  déclarent  de  tels  inventaires  nuls  de 
plein  droit,  et  dans  pareil  cas,  il  n'aurait  pas  été  nécessaire 
en  France  d'obtenir  des  lettres  de  rescision,  parce  que  quand 
un  acte  est  absolument  nul,  la  loi  ne  requiert  point  des  let- 
tres de  rescision  dans  les  dix  ans  de  la  date  de  son  exécu- 
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lions.  Loùet,  vol.  2,  pp.  305  et  806,  nos.  23  et  27,  rapporte 
un  arrêt  du  27  janvier,  1699,  par- lequel  il  a  été  jugé,  que  la 
prescription  de  10  ans  pour  se  pourvoir  par  lettres  de  rescision 
contre  un  acte  nul,  n'avajt  point  lieu  et  he  pourrait  être  ob- 
jectée ;  les  parties  remises  au  même  état  comme  avant,  etc., 
etc.  ;  et  un  arrêt  du  24  mai,  1661,  aumême  effet,  par  lequel 
une  obligation  fut  annulée  29  ans  après  sa  date  :  Henrys, 
vol.  2,  pp.  266  et  267'.  Quand  l'acte  est  nul  d'une  nullité  ra- 
dicale, le  bénéfice  de  restitution  sert  même  \m  majeur,  cela 
est  juste  et  raisonnable,  quand  l'acte  principal  est  nul  par 
nullité  radicale  et  qui  choque  le  droit  public,  en  ce  cas,  la 
même  nullité  porte  conséquence  pour  tout  ce  qui  en  dépend 
et  l'accessoire  n'est  pas  de  meilleur  aloi  que  le  principal  ; 
c'est  une  influence  commune  et  qui  ruine  aussi  bien  la  fidé- 
jussion  que  l'obligation  principale',  la  minorité  seul  ne  suf- 
firuit)  mais  quand,  outre  la  minorité,  il  y  a  quelqu'autre 
nullité  radicale,  elle  sert  aussi  bien  au  majeur  qu'au  mi- 
neur. A  la  page  267,  le  même  auteur  ajoute  :  C'est  parce 
que  en  effet,  il  y  aurait  du  dol,  soit  qu'on  considère  la  qua- 
lité du  tuteur,  soit  qu'on  s'arrête  à  celle  du  mineur,  dans 
l'un  et  l'autre  cas. 

Pothier,  vol.  7,  Proeédure  Civile,  p.  311,  dit  :  Les  actes 
nuls  de  plein  droit  n'ont  pas  besoin  de  lettres  de  rescision 
pour  être  déclarés  tels.  Merlin,  verbo  rescision,'  page  185  ; 
Ferrière,  vol.  2  ;     Petit  Commentaire,  p.  96,    article  240. 

Merlin,  verbo  Nullité,  No.  1,  dit  :  Tout  acte  ^it  par 
une  personne  que  la  loi  a  déclarée  incapable,  ou  dans 
une  forme  qu'elle  proscrit,  est  un  acte  que  l'on  doit  regarder 
comme  nul,  et  il  n'est  pas  nécessaire  que  la  peine  de  nullité 
soit  expressément  prononcée,  etc.,  etc. 

Solon,  page  4,  Des  Nullités  d'ordre  public. 

Quand  l'acte  de  cession  indique  que  l'intention  des  parties 
a  été  de  transporter  l'action  rescisoire,  il  n'est  pas  nécessaire 
que  la  cession  des  rescindans  et  rescisoires  soit  expresse. 
Guyot,  verbOf  Vescindant  et  rescisoire. 
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Il  n'y  a  pas  eu  de  ratification  expresse  de  l'inventaire, 
lequel  était  nnl  de  plein  droit.  Solon,  vol.  2,  page  S53,  no. 
294,  dit  :  Confirmer  un  acte  ou  le  ratifier,  c'est  lui  donner  une 

force  qu'il  n'aurait  pas  eu  par  lui  seul La  source  du 

droit  des  parties  est  uniquement  dans  le  premier  acte,  mais 
c'est  par  l'acte  confirmatif  que  le  droit  devient  irrévocable  ; 
le  premier  le  fait  naître,  le  second  lui  donne  la  force  «t 
l'action.     Quod  nullum  est  non  potest  cot^imnqri. 

Ricard,  des  Donations-,  No.  619,  tient  la  même  doctrine. 

Louet,  pages  736  et  737,  cite  un  arrêt  à  cet  effet  du  27  no- 
vembre, 1685.  Idem,  page  738  :  "  toute  transaction  faite  entre 
le  tuteur  et  mineur  devenu  majeur  est  nulle  s'il  n'y  a  eu 
compte.  "  Ferrière,  Tutelle,  page  365. 

A.'Dénisart,  verbo  Compte,  p.  678,  nos.  15  et  16. 
Merlin,  verbo  Tutelle,  page  223. 

Lelievre  et  Angers,  pour  le  demandeur. 
Gauthier  et  Lemieux,  pour  la  défenderesse. 
Stuart,  6.  0.  conseil. 
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SUPEJllOR   COURT.— MONTREAL, 
Before  Monk,  Bsrthelot  and  Pbli^etier,  Assistant-Judges. 

Ex  parie. 

i    Carionan Petitioner. 

and 
The  Harbour   Commissioners  of  Mon- 
treal. •  Prosecutors  in  the  Court  below. 


No.  &S9. 


lo  The  serrice  of  a  copy  of  »  «mnmonB 
ittaod  bj  a  Ha^strate,  certified  by  the 
Clerk  of  the  Peace,  fdllowed  by  the  appea- 
ranoe  of  the  defendant,  is  snffioient 

2o  A  oomplamt  may  be  made,  and 
Bommons  inued  for  twoofi'ences,  provided 
the  object  be  not  to  arrest  the  defendant 
in  the  first  instance. 

3o  A  conviction  for  one  of  sach  offëncM 
^woifying  it,  is  good. 

4o  It  is  not  necessary  in  a  complaint  for 
breach  of  a  By-law,  to  insert  the  By-law 
itself,  or  make  a  distinct  allegation  that  it 
is  in  force. 

60  A  case  may  be  returned  before  one 
Magistrate  and  a^jonmed  from  day  to 
day  by  one  or  more  ;  it  is  sufficient  Û  the 
trial  and  conviction  take  place  before  ona 
and  the  same, — but  : 

60  A  conviction  for  two  oflTences  inflict- 
ing only  one  penalty,  is  bad. 


lo  La  signification  de  la  sommation 
d'un  Jnge  de  Paix,  certifiée  par  le  Greffier 
de  la  Paix,  suivie  d'une  comparution  par 
le  défendeur,  est  suffisante. 

2o  II  peut  être  porté  plainte  pour  deux 
offenses,  et  sommation  émanée  sur  icelle, 
pourvu  que  l'objet  ne  soit  pas  d'arrôLer  le 
défendeur  d'abord. 

3o  Une  conviction  pour  l'une  de  oes 
offenses  indiquant  laquelle,  est  bonne. 

4o  II  n'est  pas  nécessaire  dans  une 
plainte  pour  l'infraction  d'un  règlement, 
d'y  insérer  tel  règlement,  ni  d'alléguer 
spécifiquement  que  tel  règlement .  est  en 
force. 

60  Une  cause  peut  être  rapportée  de- 
vant un  Juge  de  Paix  et  ajournée  de  jour 
en  jour  par  un  ou  plusieurs  autres  Juges 
de  Paix  ;  il  est  seulement  nécessaire  que 
le  procès  et  la  conviction  aient  lieu  devant 
le  même, — mais  : 

60  Une  conviction  pour  deux  offenses 
qui  n'inflige  qu'une  pénalité,  est  vicieuse. 


Judgment  rendered  the  29th  September  1856. 

This  was  a  rule  to  quash  a  conviction  by  one  Magistrate 
at  a  special  session  of  the  Peace,  for  oâending  against  the 
provisions  of  the  following  By-law  of  the  Harbour  Commis- 
sioners of  Montreal. 

Article  36.  "  Firewood,  landed  pn  any  of  the  wharves, 
^^'or  on  the  beach  of  the  harbour,  shall  be  conveyed  away,  or 
"  piled  under  the  direction  of  the  Harbour  Master,  by  the 
'^  owner,  agent  or  person  in  charge  thereof,  as  fast  as  the 
^  same  shall  be  landed,  under  a  penalty  against  such 
^*  owner,  agent  or  person  in  charge,  not  exceeding  ten 
^^  pounds  for  each  and  every  offence,  and  a  further  like  pe- 
**  nalty  for  every  twenty  four  hours  such  firewood  shall  not 
**  be  conveyed  away  or  piled,  after  the  Harbour  Master  shall 
'*  have  ordered  their  being  conveyed  away  or  piled." 
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The  fltimmons  in  the  Court  below,  addressed  to  the  pe- 
titioner, alleged  that  : 

"  Whereas  complaint  hath  this  day  been  made  &c.,  by 
the  Harbour  Commissioners  of.  Montreal,  for  that  you,  being 
the  owner  of  a  quantity  of  firewood  landed  on  the  pier  in 
the  Harbour  of  Montreal,  known  as  the  third  pier  in  said 
Harbour  from  the  Basin,  therein  known  as  the  King's  Basin, 
did,  on  the  fourteenth  day  .of  november  instant  neglect  and 
refuse  to  convey  away  the  said  firewood  as  fast  as  the 
same  was  landed,  when  directed  so  to  do  by  the  Harbour 
Master,  and  did  suffer  the  said  firewood  to  remain  on  said 
pier,  to  wit,  on  said  fourteenth  and  fifteenth  days  of  no- 
vember instant  for  twenty  four  hours  after  the  Harbour 
Master  had  ordered  you  to  convey  the  same  away,  to  wit,  on 
the  fourteenth  day  of  november  instant,  the  whole  contraiy 
to  the  thirty  sixth  article  of  the  second  chapter  of  the  By-laws 
of  the  Harbour  Commissioners  of  Montreal." 

The  conviction  declared  that  : 

Joseph  Carignan,  of  the  city  of  Montreal,  in  the  district  of 
Montreal,  wood  dealer,  is  convicted  before  the  under- 
signed, one  of  Her  Majesty's  Justices  of  the  Peace  for  the 
said  district,  for  that  he,  the  said  Joseph  Carignan,  being 
the  owner  of  a  quantity  of  firewood,  landed  on  the  pier  in 
the  Harbour  of  Montreal,  known  as  the  third  pier  in  said 
harbour  from  the  Basin,  therein  known  as  the  King's 
Basin,  did,  on  the  fourteenth  day  of  november  instant,  ne- 
glect and  refiise  to  convey  away  the  said  firewood  as  fast 
as  the  same  was  landed,  when  directed  so  to  do  by  the 
Harbour  Master,  contrary  to  the  thirty  sixth  article  of  the 
second  chapter  of  the  By-laws  of  the;.  Harbour  Commis- 
sioners of  Montreal,  and  I  adjudge  the  said  Joseph  Ca- 
rignan, for  hit  said  offence,  to  forfeit  and  pay  the  sum  of  five 
pounds,  current  money  of  this  Province." 

The  aflidavit*of  circumstances    set  up    the    following 
grounds  of  objection  to  the  conviction,  viz  : 
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» 

1.  The  service  of  the  summons  is  null^  the  original  or  du- 
plioate  original  ought  to  have  been  left  with  the  defendant, 
and  not  a  certified  copy. 

2.  The  summons  is  null  inasmuch  as  it  contains  two 
distinct  offences,  which  ^is  expressly  forbidden  by  law. 

3.  The  clauses  of  the  by-law  referred  to,  are  not  con- 
tained in  the  summons  as  required  by  law,  tft  enable  the 
defendant  to  defend  himself,  and  the  Court  to  judge  if  an 
offence  has  been  committed. 

4.  The  complaint  does  not  deny  that  the  defendant  had 
permission  from  the  Harbour  Commissioners  of  Montreal 
to  do  what  is  complainetd  of. 

5.  The  allegations  do  not  clearly  show  that  the  offences 
were  committed  within  the  limits  of  the  jurisdiction  of  the 
Justice  of  the  Peace. 

6.  The  complaint  does  not  show  that  what  is  complained 
of  was  matter  within  the  jurisdiction  of  the  Harbour  Com- 
missioners of  Montreal,  nor  that  the  by-law  was  then  in  force. 

7.  The  conviction  does  not  show  that  any  offence  was 
committed  within  the  jurisdiction  of  the  Justice  of  Peace. 

8.  The  omission,  in  the  conviction,  of  the  place  where  the 
offence  was  committed,  is  fatal. 

9.  The  omission,  in  the  conviction,  of  the  date  and 
place,  when  and  where  the  defendant  was  requested  by 
the  Harbour  "Master  to  do  what  it  is  alleged  was  neglected, 
is  also  fatal,  and  renders  the  conviction  null. 

10.  The  sunmions  having  been  returned  before  Jean  Louis 
Beaudry,  esquire,  he  only  had  jurisdiction  Hud  qualityto 
adjudge  upon  the  said  complaint. 

Carter  and  Pominville,  for  the  petitioner,  urged  in  sup- 
port of  the  rule  : — 
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1.  That  the  Statute,  14  and  15,  Victoria)  cap.  95,  §  1,  re** 
quired  the  service  upon  the  defendant  of  an  original  or  du- 
plicate original  of  the  summons,  certified  by  the  magistrate 
himself,  and  that  the  service  of  a  copy  certified  by  the 
Clerk  W€iB  not  sufficient.  (1) 

2.  That  the  summons  was  null  on  the  ground  assigned 
in  the  secotfd  reetson,  inasmuch  as  by  the  statute  14  and  15 
Vic.  cap  95,  §  9  the  insertion  of  two  offences  in  a  complaint 
was  expressly  forbidden  ;  and  that  a  like  rule  obtains  in- 
England  under  the  provisions  of  a  sta^te  precisely  similar. 

S.  That  the  omission  of  the  by-law  was  fatal,  as  the  de- 
fendant was  entitled  to  know  precisely  the  tenor  of  the  rule 
which  he  was  alleged  to  have  infringed.  (8) 

4.  That  as  under  §  55  of  the  Harbour  by-laws  the  de- 
fendant might  have  allowed  his  wood  to  remain  on  the 
wharf  with  the  permission  of  the  Commissioners,  the  ab- 
sence of  that  permission  was  an  element  of  the  offence, 
which  should  have  been  stated  in  the  summons  and  con- 
viction, every  exejnption  should  have  been  negatived.  (S) 

'  The  dissent  of  the  Harbour  Commissioners  should  have  been 
alleged.  (4)  , 

5.  That  the  place  àtid  situation  of  the  Harbour  of  Mon- 
treal should  have  been  alleged,^  as  without  that,  there  was 
nothing  to  show  th^the  Justice  of  the  Peace  had  any  juris- 
diction. 

6.  That  the  complaint  stioitld  have  alleged  distinctly  that 
the  by-law  was  then  in  force,  as' the  proof  of  that  fact  was 
necessary  to  make  out  the  plaintiff's  case,  and  no  proof 
could  be  offered  of  Éàcts  not  alleged.  Proof  could  only  be 
made  secundum  allegata. 

(1)  An*bo!d'i  Joitiot,  285;  .        .,  ^ ..      ^     ,  * 

'  Çt)  choTtrwOèrpontioDf,  310:— 2Kjd  967  :— I'SL  ft&d  P.'IOO.  "f^ltmaJcexf  n. 
DftTtf  :— P»l07  OB  OoBTiottoni,  103. 

(3)  P«l«7  116.  • 

(4)  Paley  110  t-Wiokta  n.  GlnftUrbuok,  3  D.  and  K 
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T.  That  il  did  not  appear  Hiat  the  offence  was  within  the 
jurisdiction  of  the  Justice.  iThe  offence  consisted  in  the  re- 
fusaf  to  convey  away.  Now  though  the  wood  lay  upon  the 
wharf,  thé  refusal  might  have  taken  place  any  where  else, 

^nd  though  it  might  be  ittfeiied  from  the  complaint  and  con- 
viction, that  the  refusai  took  place  there,  such,  an  inference 

-was  not  sufiicient  to  support  the  conviction,  as  locality 
«eanool^be  supplied  by  intendment.  (1) 

8.  That  it  was  alspneceasaiy  to  allege  the  directions  of 
the  HaitxMir  Master,  and  the  time  and  place  when  and  where 
'eheyweïe  given*  The  refosal  to  obey  these  directions 
be^xg  the  gist  of  the  offence,  they  should  have  been  set  up 
with  fUMsoracy  as  to  time,  place  and  cifcumstances. 

-SéLThat  the  adjournment,  and  final  hearing  and  trial  of  the 
"ease  befiwed^erent  Justices,  were  clearly  fatal.  The  Justice  * 
wsho^  was  first  eeized  of  the  case  alone  had  the  right  to  hear 
Bnd  adj«dieate  upon  it.    The  jurisdiction  over  a  case  ap- 
{lertains  to  the  first  Justice  who  has  cognizance  of  it.  (2) 

Abbott  for  the  prosecutors  contended: 

.  1.,  That  the  Clerk  of  the  Pe9ce,  beipg  Cl^rk  to :Uie  Ma- 
gistrates at  Specjal  Sessions  (14  and  15  Vict  Q^p.  95,  §  S3,) 
had  sufficient  authori^  to  certify  copies  of  summcms  for  ser- 
vice,, and  '  that  such  service  was  valid  ;  that,  at  all  events, 
the  Statute  cited,  §r  1,  expressly  deprived  defendant  of  any 
advantage'  from  informality  either  in  the  form  or  substance 
of  the  Summons,  other  than  an  adjournment  in  certain  cases  ; 
'and  finalTy  that  his  appearance  cured  any  defect  of  the 
kind.  (S) 

2.  That  the  proceeding  complained  of  being  a  simple 

verbal  information  or  complaint,  without  any  arrest  in  the 

.  first  instance,  the  piosecutors  had  a  right  to  summon  the  de- 

(1)  Pal«y  164  :-R.  ti.  Hnet,  13,  «ift  U2:r-B.,  ^  MéwitâB,  I  SmI,  37f, 
282  :— H  ^.  Chandlfir,  14  BmI  274. 

(1)  P»I«7,  27  :--Our  lUtuto,  14  ui4  IS  ViotorU.  Cap.  95,  i  26.  m&It  MpUM 
to  mmialerial  aeta  before  and  after  trial  and  wmnMom^  Im  etiai^  wMia  trial  and 
eonriotion  moit  be  had  before  two  Magiitratea. 

(3)  B.  ya.  Stone  1  Bait  649  :— 1  Aiobbold'i  4«8lio%  967  ;-B.  ▼•.  JohoittBe,  1 
Sir.  261{— Paley,  pp.  36,  39,  40. 
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fendant  to  answer  for  two  offences  if  they  thought  proper  ; 
and  he  might  have  been  properly  convicted  of  both.  (1) 
That  our  Statute  §  9  clearly  made  a  distinction  between 
cases  commenced  by  summons  and  those  begun  by  arrest  in 
the  first  instance  ;.  prohibiting  prosecutions  for  moie  than 
one  offence,  by  one  information,  only  when  immediate 
arrest  is  contemplated.  That  the  matters  complained  of 
were  not  so  much  two  distinct  offences  as  the  cootinuanoe 
of  one  and  the  same  offence  during  two  specific  periods^ 
rendering  the  offender  liable  for  two*  penalties,  the  one  for 
the  offence,  the  other  for  its  prolongation. 

3.  That  the  by-laws  of  the  Commissioners  were  in  the 
nature  of  public  laws,  as  they  might  be  said  to  form  part  of 
the  Statute  under  which  they  were  made.  {2)  Every  one 
subject  to  their  jurisdiction  is  bound  to  know  them,  and 
take  notice  of  them  ;  (3)  and  they  are  ofBbially  promulgated 
in  the  Canada  Gazetle  under  the  directions  of  the  Statute- 
16  V.  cap.  24^  §  6.  Even  in  formal  deelaiations  in  as- 
sumpsit for  a  penalty,  the  insertion  of  the  by-law  is  not  ne- 
cessary. (4)  But  these  proceedings  are  summaiy,  and  require 
less  minuteness  of  allegation  than  informations  before  the 
higher  Courts.  (6)  . 

4.  The  only  case  provided  for  by  by-law  55y  is  the  piling 
of  wood  under  the  "  revetment  walk"  If  defendant  had 
been  charged  with  piling  wood  there,  it  might  have  been 
necessary  to  allege  the  absence  of  permission  from  the 
Commissioners,  but  clearly  not  in  the  present  in^ance,  when 
he  is  charged  with  allowing  it  to  remain  on  the  piei.  Even 
in  the  former  case  the  dissent  of  the  Commissioners  might 
appear  inferentially  ;  (6)  as  by  the  action  being  brought  in 
the  names  of  the  Commissioners.  Wickes  vs.  Clutterbuck, 
already  cited  is  precisely  in  point.  (7)     It  was  there  held 

1)  Paley,  I9B  et  seq  :— 1:  Axxshbold  274'. 
'2)  Grant  on  CorporatioiiB,  p.  90. 

[3)  Id,  p  87. 

(4)  AnmU  and  Am«B,  No.  366. 
;5)  16  Y.  cap.  24. 120. 
6)  Kxparte  QleMoa,  Sop.  Court  Bl  I860: 
^-' Pmky,  110,  111. 


485 

tliat  the  fact  of  an  .infonnation  being  laid  by  the  owner  of 
property,  was  sufficient  to  show  that  an  invasion  of  it  wa^s 
**  against  his  will." 

5.  The  position  and  limits  of  the  ^*  Harbour  of  Montreal  " 
are  clearly  defined  by  the  Statute,  16  V.  cap.  24,  §  4  §  20, 
which  gives  jurisdiction  over  penalties  inflicted  under  that 
Statute  to  any  Justice  in  the  district  of  Montreal. 

6.  The  assertion  in  the  complaint  that  the  offence  was 
contrary  to  the  by-law  was  sufficient,  without  a  specific  al- 
legation that  the  by-law  was  still  in  fçrce.  It  was  no  more 
necessary  to  say  so,  than  to  allege  specifically  in  a  com- 
plaint for  breach  of  a  Statute,  that  sucb  Statute  was  still  in 
force.    If  the  Byrlaw  had  lapsed  it  was  for  the  defendant  to 

show  it. 

• 

7.  The  otfence  complained  of  is  not  so  much  the  refusal 
to  remove  as  the  neglect  to  remove.  There  is  a  ^ide  distinc- 
tion between  the  two  ;  for  if  the  offence  were  the  neglect  to 
take  away,  it  could  only  have  occurred  where  the  wood  lay, 
which  appears  clearly  in  the  complsCint  and  conviction; 
while  a  refusal  might  have  taken  place  apywhere.  The 
substance  of  the  offence  is  the  encumbrance  of  the  wharf, 
not  merely  disobedience  of  the  Harbour  Master.  The  cases 
cited  are  therefore  not  analogous,  In  Rex  vs.  Hasel, — the 
offence  was  eorabiaing  to  refuse  to  work — and  the  convic- 
tion stated  that,  while  Hazel  was  employed  by  A.  of  B.,  he 
refused  to  work  with  C.  It  is  clear  this  refusal  might 
possibly  have  been  anywhere  as  well  as  at  B.  In  Rex  vs. 
Edwards,  the  defendant  was  convicted  of  fishing  in  a 
stream  between  two  places,  both  of  which  were  in  the 
County  where  the  conviction  took  place,  but  the  course  of 
the .  stream  between  those  places,  and  consequently  the 
place  of  the  offence,  might  have  been  in  another  County. 
The  same  distinctiox^  is  plain  in  R.  vs.  Chandler. 

A  perusal  of  the  by-law  will  make  it  clear  that,  the  di- 
rections of  the  Harbour  Master  are  only  necessary,  when 


tke  oflenoe  oomplained  of,  U  negieot  topile  wood>  not  whrar 
it  is  meiely  neglect  to  convey  it  away.* 

9.  The  Statute  14  and  15  Vic.  cap.  95,  §  25,  expressly 
aUd.distinbtly  aatbcMises  any  Magistrate  to  perfonD  any  aet 
whatever  in  any  case,  previous  or  subsequent  to  the  hearing 
and  decisions  In  this  case  the  acts  of  the  di£trent  Magia* 
trates  were  merely  to  record. the  adjournments- of  the case^ 
from  day  today,  while  the  convicting  magistrate  alone  heard 
andVlecidedit.  In  exparte  pdisie,  there  were  two  distinct 
arguments  before  diHerent  Justices. 

The  e<»viotton  waa  sustailiedi.    In  the  judgment  nomo^ 
tives  are  set  forth.  (1) 

LoRAMOKB,  Poinmriixi:  and  LoaAiroKn,  £t>c  petitioner. 

E.  CAnn^,  CounseL 

ABBOTTiJ'.  J.  C.  counsel  for  Harbour  CommissioiMffs. 


(1)  In  a  n^Mtauuà  mad  nmiUr  oaw,  betWM»  tin  wmt  partie,  tbe  win*  quae- 
thm  pr«MBt«d  th«nMlTM  with  Um  additioii,  tb»t  tUe  daftiidâiit  waaeMtriotodoC 
both  oflbnoea,  '^  of  the  aald  offMMoa  *\  and  oonlemiied  to'pay  tn''h»  MidloOèiioea  " 
tho  0Um  of  11t«  shilling^. 

Uwh«wgad»onbehalfofUl»iwtitioMr«that  this  oOBnolioa  waa  bad,  aa  iniieliat. 
only  one  penaltj  for  two  olencoa,  inaiwiBfih  aa  it  waa  impoanble  to  aaj,  for  which  St 
lift  offenoai  bo  waa  oaadonmad  t»  pay  tho  panalty.  (Rax  t«.  Sdomoaa,  1 T.  R.  2S1.> 

Ob  tho  other  aido  it  waa  rapraaaatad  that  in  Raz  t»  Solonona,  the  oonTiotkn  waa 
ibf  twooffeMoa»  wlAlothoMMHy  waaatatMltoboiaffiotedforhii  <«  aald  offanoa  "  r 
thia  wa»  olaariy  bad.  Bal^in  tha  praaaot  eaaa  tha  amount  of  tha  ponalty  not  baing 
fikad  by  tha  By-law,  bat  baiag  in  tha  dWoratk»  of  tha  Joatioa,  It  was  a  fair  argn- 
mant  toaaytbat  tho  intantion  of  the  Joatiae  toiafliot  a  penalty  oftwoiblUiapandai^ 
penoe,  for  eaoh  oflenoe,  waa  aafioiently  indioated  by  the  cenTiction.— Aa  the  Joatlor 
had  tha  right  to  iattotpenaltiei  of  ten  paondaeaeh  for  tha  oSbnoea  of  wfaiah  tha 
titioner  waa  foond  guilty,  it  oonld  not  be  aaid,  thathehad  ezoeedadhia 
by  fining  Um  fl^e  afaiUinge  for  bo4h. 

Bttt  upon' the  latter  gpwnd  the  eonvlalioA  waa  t 
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SUPERIOR  COURT,  MONTREAL.    . 
Before  Day,  Smith  and  yANFKK.soN,  Justices. 

LxGLAUuB Plaintif. 


No.  2121. 


vs. 


Crapser • Defendant. 


Held:— lo.  That  the  interest  of  the 
rendor  of  itoal^^tioperty,  in  a  -pollqj  of 
Imnrance  a^inat  fire,  eifected  by  the 
TWidor  preTiouito  the  sale,  paesM  by  opif- 
ratipn  of  law  io  the  parchaeer,  the  >aie 
being  notified  to  the  Oompany. 

-2o.  That  a  payment  made  by  theln- 
mranoe  Company  to  the  vendor,  on  a  Ion 
ooenring  after  the  sale,  of  a  «am  greater 
Ifam  the  balance  ef  the  pnrohiM  money 
remaining  unpaid,  ennret  to  the  benefit  of 
the  pnrohhser  ae  i  diflêhârge  froni  enoh 


Jng<  :— lo.  Qoe  l'intérêt  da  rendenr 
d'un  immenble,  dans  nue  Pdiee  d' Aa- 
suranee  contre  le  fen,  effeotnée  par  le 
▼endear  .avant  la  vente,  eit  transpftrti- 
de  plein  droit  à  l'acanérenr  par  la  aigai- 
floralon  de  la  vente  à  la  Compagnie. 

2o.  Qne  le  paiement  fait  par  la  Gom« 
pagnie  d'Aaaaranoe  an  vendent,  anr  nne 
perte  faite  aprèa  la  Vente,  d'ane  aomma 
excédant  la  balance  do  prix  d'achat  rea- 
tant  dae,  profite  à  T  acquéreur, 
paiement  de  laWmoe. 


Judgment  rendered  the  31th  December,  1853. 

Tkis  action  was  brought  to  recover  £362  lOs.  as  the  ba- 
lance remaining  due  on  a  sale  of  certain  lots  of  land  in  thé  ' 
City  of  Montreal,  made  to  the  defendant  on  the  6th  of  May, 
1852,  by  Louis  François  Tavernier,  the  balance  having  been 
transferred  to  the  plaintiff  on  the  18th  of  July,  1853.  The' 
plea  set  up  an  agreement  in  the  deed  of  sale,  by  which  the 
defendant  bound  himself  to  insure  the  buildings  on  the  lots 
against  £re,  to  the  extent  of  the  balance  sued  for,  and  to 
transfer  the  policy  to  Tavemier,  and  an  agreement  by 
which  the  def  ndant  was  to  have  the  benefit  of  the  unex- 
pired policy  effected  by  Tavemier  on  the  24th  November, 
1851,  in  the  Liverpool  and  London  Assurance  Company,  for 
£700,  by  which  the  property  was  insured,  to  the  Z2d  of  No-* 
vèmber,  1852,  the  transfer  by  Tavemier  to  the  defendant  of 
the  sum  of  £100,  part  of  the  sum  mentioned  in  the  policy, 
such  transfer  being  endorsed  on  the  policy,  without  date  ; — ' 
the  destruction  of  the  building  by  firé  on  the  6th  July,  1852  ; 
the  payment,  by  the  Company,  to  Tavemier,  subsequently 
to  the  fire,  of  £500,  part  of  the  amount  insured,  by  means 
whereof,  the  said  balance  of  purchase  money  was  paid, 
compensated  and  extinguished. 
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_  •  ,  • 

The  plaintifF,  by  his  answer  denied  the  agreement  set 
up  in  the  plea,  and  alleged  that  Tavemier  had  a  right  to 
recover  the  monies,  as  being  his  own  property. 

The  agent  of  the  Assurance'  Company  proved- the  transfer 
of  the  £100,  to  have  been  made  on  the  6th  of  May,  1853, 
and  the  payment  of  the  £500  to  TaVemier  on  the  8th  July, 
1852.  No  transfer  appeared  on  the  policy,  except  for  the 
£100.  Agents  of  other  Insurance  Companies  were  examined 
to  prove  the  usage  and  mode  of  transferring  policies  in  case 
of  sales. 

Dat,  Justice,  stated  pleadings.  The  question  raised  in 
this  case  was  whether  *the  payment  of  the  £500  to  Tavemier 
will  discharge  the  purchaser,  or  to  whose  benefit  did  the 
payment  enure.  The  pretensions  of  the  defendant  were  ; 
1st.  that  the  interest  of  the  vendor  vested  in  the  purchaser 
by  special  convention; — and  2dly.,  that  if  such  convention 
were  not  proved,  it  passed  to  the  purchaser  by  mere  opera- 
tion of  law.  On  both  points  the  Court  was  with  the 
defendant,  and  considered  the  convention  proved.  The 
buildings  were  to  be  insured,  and  there  could  be  but  one 
Insurance  under  the  circumstances.  The  object  of  the 
vendor  was  to  obtain  security  for  the  balance  due  him. 
The  transfer  of  the  £100  was  clearly  established,  and  was 
besides  formally  admitted,  and  Tavemier's  interest  in  the 
property  as  proprietor,  ceased  when  the  sale  was  perfected. 
It  seemed  to  be  carrying  the  principle  a  great  way  to  say 
that  the  rights  of  the  insured  passed  to  the  new  purchaser 
by  the  effect  of  the  sale.  Nevertheless,  notwithstanding  the 
anomaly,  that  seemed  to  be  the  rule  ;  as  to  Marine  Insurance, 
it  certainly  was  so,  and  the  rule  was  extended  to  Insurances 
on  real  property.  .Qixenaxxh;  Assurance,  Nos.  214  to  211, 
and  Boulay  Pat/  there  quoted.  As  to  the  equity  there  could 
be  no  doubt  where 'it  lay  in  the  present  case.  Tavemier 
could  not  sell  the  property,  and  recover  the  value  of  it,  first 
from  the  Insurance  and  next  from  the  purchaser,  after 
notification  to  the  Insurance  Company  of  the  sale  to  the 
defendant. 
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Judgment  :^— "  Considering  that  the  defendant  hath  esta- 
blished by  evidence  the  material  allegations  of  his  exception, 
and  that  by  reason  of  the  matters  therein  contained  and  set 
forth,  and  by  law,  the  plaintiff  ought  to  be  barred  from 
having  the  conclusions  by  him  in  his  action  in  this  behalf 
taken,  maintaining  the  said  exception, — doth  dismiss  the 
said  action,  with  costs." 

Poutre,  Dàoust  and  Prairie,  for  plaintiff. 
•   A.  and  6.  Robertson,  for  defendant. 


SUPERIOR  COURT.— QUEBEC. 
Before  Stuart,  Taschsreau  and  Parkin,  Assistant  Judges. 

!Henrt Plaintiff. 
vs. 
Mitchell  ...  « • DefendafiL 


Held  :  That  the  allegation  of  haying 
eoffered  damages,  in  eonsequeBoe  of  the 
protert  of  a  bill,  is  sufficient  to  sustain 
the  plaintilTs  deolaration  on  demnrrer. 


Jugé:  Que  Pallégaé  que  le  deman- 
deur a  souffert  des  dommages,  en  oooaé- 
quenœ  du  protêt  d'une  lettre  d'échange, 
est  suffisant  pour  faire  renvoyer  une  dé- 
fense en  droit  à  la  déclaration  du  deman- 
deur! 


Judgment  rendered  the  31st  December,  1855. 


This  was  an  action  of  damages  for  £2000.  The  plaintiff 
alleged  that  the  defendant  had  authorized  him,  the  plaintiff, 
by  letter,  to  draw  upon  him,  the  defendant,  for  £500.  That 
the  defendant  refused  to  accept  the  bill  which  was  protested 
for  non  acceptance.  To  the  declaration  the  defendant 
demurred  on  two  grounds.  Firstly.  Because  in  and  by  the 
declaration  of  the  said  plaintiff,  it  was  not  stated  or  alleged 
that  there  was  any  or  what  considerath)n  moving  from  the 
said  plaintiff  in  favor  of  the  said  defendant,  for  the  making 
of  the  said  agreement  and  undertaking  therein  alleged  to 
have  been  made  by  the  said  defendant  to  the  said  plaintiff. 
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Secondly.  Because,  no  special  damage  was,  in  and  by  the 
said  declaration  of  him  the  said  plaintiff,  alleged  to  have 
been  sustained  by  the  said  paintiff  in  consequence  of  the 
alleged  nonfulfilment,  by  the  said  defendant,  of  the  agree- 
ment and,  undertaking  therein  mentioned  ;  and  also,  that, 
the  said  declaration  was  in  other  respects  uncertain  and 
insufficient. 

Per  curiam.  Although,  there  might  be  no  obligation 
on  the*  defendant  arising  out  of  the  letter  jiet  forth  in 
the  declaration,  to  accept  the  plaintifTs  draft,  yet  as  the  de-* 
claration  contains  an  allegation  that  the  protest  was  to  the 
damage  of  the  plaintifl's  credit  as  a  merchant,  the  Court 
thinks  the  action  will  lie  ;  but  the  plaintiff  may  probably 
encounter  such  difficulties  at  the  proof  under  these  allega- 
tions, as  to  preclude  his  ultimately  succeeding. 

Parkin,  dissenting: — ^The  original  undertaking  being  a 
imflfim  pactum^  cannot  give  rise  directly  to  any  action  fw 
general  damages,  merely  for  its  non  fulfilment  ;  but  had  the 
plaintifi*  suffered  some  psurticùlar  and,  special  damage,  such 
might  be  recovered,  if  specific  facts  were  pleaded  in  such 
manner  th^t  the  defendant  might  take  issue  upon  them. 

Holt  and  Irvine,  for  plaintiff. 
Primrose,  for  defendant. 
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SUPERIOR  COURT»— QUEBEC. 

Before  Stuart,  Taschereau  and  Pabkut,  Assistant 
Jndges« 

CBeu.»*»^. ^.....0 • Plaimt^. 

No:  658.  I  vs. 

(  Wilson  » Défendante. 


Held  :  Tbat  elTaoti  upon  whioh  a  da- 
Andant  haa  a  lien»  will  nel  ba  delivered 
Bp  oot  of  hif  poBtewien,  ia  an  aetion  of 
leTendioaiion,  nnless  the  amount  of  hii 
olaim  be  depoiited  in  Coort,  in  lien  of  the 
effbots. 


Jagé  :  Que  dee  effete  rar  lesquels  on 
défendeur  réclame  on  gage,  ne  eerani 
point  mifl  hoie  de  sa  pooMMBiion,  dana 
aae  action  en  revendication,  à  moins  que 
le  montant  de  sa  réclamation  i.e  soii 
déposé  en  Coor,  pour  tenir  lieu  du  gage. 


Judgment  rendered  the  31st  December,  185d. 

This  was-  an  action  of  revendication  for  coals.  An  appli- 
cation was  made  in  this  case  on  behalf  of  the  plaintiff  that 
the  coals  attached  m  the  hands  of  the  defendant,  and  in  hi» 
possession,  should  be  delivered  over  to  the  plaintiff  .on  his 
giving  good  and*suflScient  security.  This  was  resisted  on  the 
part  of  the  defendant  on  the  ground  that  he  had  a  lien  on  the 
coals  for  wharfage,  and  that  they  could  pot  be  taken  out  of 
his  possession  without  the  sum  of  money  claimed  by  the 
defendant  was  deposited  in  Court  to  abide  the  judgment. 
Affidavits  were  filed  in  support  of  the  application  to  the 
effect  that  the  coals  were  exposed  to  fire^  to  depreciation 
and  other  casualties  from  exposure,  and  against  it,  setting 
forth  the  right  of  retention  claimed  by  defendant. 

Per  curiam.  The  security  offered  is  not  suffioient-^the 
defendant  having  a  lien  upon  the  coals  if  his  cla^m  is  made 
out. 

O.  Stuart,  disseniienie. 

Upon  petition,  the  application  was  allowed  subsequently 
in  Chambers,  the  Plaintiff  depositing  the  sum  claimed  by 
defendant  for  wharfage. 

Pentland  and  Pentland^  for  plaintiff, 
Boss^  D»  for  defendant. 
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^^^P»!  8mï!^"'  {      DISTRICT  OF  MONTREAL. 
Before  Atswin,  Duyal,  Caron  and  Meredith,  Justices. 

Frxxior ,.«, '••.••••% AppcianL 

and 
Seymour RespandenL 


H6ld:-lo.  TbU  a  beqneit  in  tnut.  is 
TBlid  in  Lower  Cuada. 

2o.  That  it  is  not.neccasaiy  in  a  will 
Chat  the  words  lu  et  relu  b«  expressed,  if 
it  be  apparent  by  the  eoiitext  that  this 
formality  wtj  obsenred  tj  required  by  law. 

• 

3o.  That  in  Ais  instanee,  the  respon- 
dent baring  taken  posxession  of  the  es- 
tate of  the  testator  nnder  the  will  appoin- 
ting him  exéontor,  the  appellant,  heiress 
at  law  of  the  testator,  oould  not  claim  the 
•state  by  reason  of  the.  respondent  hanng 
so  taken  possession,  wi^hoet  a  prenons 
demandé  en  dUvoranee  de  Ufê,  and  that 
snoh  a  demande  en  délivrance  de  Uge^  by 
tiie  exeontor,  after  his  taking  possession, 
more  than  a  year  after  the  testator's 
idaath,  was  properly  made. 


Jugé  :— lo.  Qn*nn  legs  fidnoiaire  est 
▼alide  dans  le  Bas-Oanada. 

2o.  Que  dans  nn  testament  l'omission 
des  mots  lu  et  relu^  n*est  pas  nne  nullité 
absolve,  et  ne  peut  isTalider  l'aete,  s'il 
appert  du  reste  qae  oette  formalité  a  été 
observée  tel  que  requis  par  la  loi. 

3o.  Que,  dans  Teopèce,  Tintimé  ayant 
pris  possession  des  biens  de  la  soooeesioB, 
en  vertn  du  testament  qui  le  constituait 
exécuteur,  l'appelante,  héritidre  Mgale 
du  testateur,  ne  peut  revendiquer  les 
biens  à  raison  de  cette  priée  de  poesewion, 
non  précédée  d'une  demande  en  déli- 
▼raaoe  de  leg»,  et  que  cette  demande  en 
délivrance  de  legs  portée  j>ar  rexécuteur, 
après  oette  prise  de  possession,  et  plus 
d'un  an  apréê  le  déote  dntestatew,  n  été 
bien  portée. 


Judgmenf  rendered  the  lOth  July  1855. 


An  action  was  instituted  by  the  appellant,  as  being  the 
only  lawful  child  of  the  late  Richard  Van  Vliet  Freligh,  for 
the  recovery  of  all  the  moveable  pioperty  by  hint  left  at  the 
time  of  his  decease,  and  also  en  œmplcùnte  to  be  maintained 
in  the  possession  of  the  immoveable  property  belonging  to 
hisestatei 

•  Seymour's  plea  set  up  title  to  the  property  under  a  will 
mad^  by  the  lafe  Frtligh,  executed  on  the  20th  November 
1849,  before  Notaries.  (S) 

The  plaintiff,  by  her  answers,  set  up  the  nullity  of  the 
will,  and  particularly  of  the  bequest  of  all  his  property  to 

(3)  The  will  in  question  is  in  th^  following  words  :~ 

On  the  twentieth  day  of  November,  in  the  year  of  our  Lord  one  thonswad 
eight  hundred  and  forty-nine,  before  the  undersigned  Notaiy  Public,  duly  admitted 
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(he  defendant,  for  the  purpose»  mentioned  ;  the  incapacity 
of  the  defendant  to  receive  any  bequest  or  execqte  thie  will, 
he  being  an  alien.  That  by  reason  of  such  nullity  and  inca* 
pacity,  the  plaintiff,  at  the  death  of  her  father,  became  vested 
with  aU  the  property  and  rights^  bonds,  credits,  &c*,  due 
and  belonging  to  her  father,  and  particularly  those  set  forth 
m  her  declaration*^ 

Then  follows  an  allegation  that  the  plaintiff,  gn  the  lltb 
January,  1850,  accepted  the  succession  of  her  father,  and 
took  possession  of  all  the  property  thereto  belonging,  as 
proprietor,  and  that  the  défendantes  possession  is  without 
right. 

Conclusion,  that  the  will  be  declared .  void,  and  that  the 
defendant's  plea  be  dismissed,  and  for  judgment  a^  prayed 
by  the  declaration. 


snd'flworn  for  that  part  of  the  Prorinoe  of  CuMd»  haretofore  ooDstitBting  the  Pro^ 
riace  of  Lower  Ciuiada,  residing  in  the  Village  of  FreUghcborg,  in  the  seigniory  of 
Saint  Armand,  in  the  district  of  Montreal^  in  the  said  Pforince,  and  the  witnf  nee 
herein af I  er  named,  personally  oame,  appeared  and  was  present,  Richard  Van  Vliel 
Freligh,  of  the  said  Village  of  Frelighaborg,  fisoaire.  who  being  weak  of  body,  bnt 
ofsoondmind  and  anderstanding,  as  appeared  oy  his  manner^ and  conversation, 
and  being  desirous  to  proride  for  the  administration  and  distribution  of  the  property 
of  which  lie  maj  die  possessed,  hath  requested  of  us  the  said  STotary  to  receive  and 
,fednce  into  writing  this  his  last  will  and  testament  in  respect  thereof,  and  which  we 
'lUchard  Dickenson,  the  said  Notary,  in  the  presence  of  the  ReverMid  James  Reid, 
of  Fraltghsbnrg  aforei>aid,  epiaoopal  minister,  and  William  Samson  Baker,  of  the 
same  place,  tanner  and  currier,  witnesses  to  the  due  execution  hereof,  have  taken 
down  as  dictated  to  us,  word  fur  word,  and  as  follows,  that  is  to  say  ;— First,  the 
■aid  Richard  Van  Vliet  Freligh  doth  hereby  will  and  direct,  that  aOer  bis  decease 
all  his  just  and  lawful  debts  be  paid  and  acquitted  ;— Secondly,  the  said  testator  dotb 
hereby  will  and  direct  that  all  verbal  contracts,  covenants  and  agreements,  by  him 
made  and  entered  into  with  any  person  er  persons,  for  aad  in  respect  to  any  trans- 
action, matter  or  thing  heretofore  had,  made,  or  done,  and  more  paifeioularly  te 
letting,  leasing,  conveying  and  assuring  the  title  or  titles  of  any  part  or  portion  of 
any  Vilfage  lot,  or  other  tract  or  pafoel  of  land,  situated  in  the  said  Village  of  Fre- 
lighsburgh,  or  any  lot,  tract,  or  parcel  of  land  situated  in  the  Townirhip  of  Sutton, 
or  elsewere,  in  the  Province  of  Canada,  shall  be  fully  jobserved  and  fulfilled  by  the 
executor  hereinafter  namei^  in  the  same  manner  and  form  as  if  the  said  verbal 
agreement  had  been  reduced  into  writing  by  the  said  testator. 

TUrdly^-The  said  testator  doth  hereby  order  and  direct  his  executor,  hereinafter 
named,  to  sell  and  dispose  of  all  his  lots,  tracts  or  parcels  of  land,  situated  in  the 
lownshiphs  of  Sutton  and  Clifton,  for  sadi  price  or  oonsideration  as  may  be  obtained 
for  the  same  ;  and  the  monies  arising  ttom  such  sale  or  sales  to  be  applied  in  the 
manner  hereinafter  mentioned.  Foarthly.—The  said  testator  doth  hereby  give, 
devise  and  bequeath  unto  his  partionUr  friend,  John  Brush  Seymour,  of  the  Village 
of  Freligsburg  aforesaid,  Hatter,  and  unto  bis  heirs  and  asigns,  all  and  singular 
his  property,  both  real  and  personali  moveable  and  immoveable,  wheresoever  situate 
and  being,  to  have  and  to  hold  the  laiye  unto  the  said  John  Brush  Seymour,  his 
hein  and  assigns,  for  ever,  upon  trust,  nevertheless,  that  the  said  JobSi  Brush  Sey- 
su>ar  ihall  and  will  well  and  truly  pay  or  oanse  to  m  paid  unto  bis  daughter,  Mjs. 
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^AsiothBr  answer  alleged  the  will  to  li»ve  been  procured  by 
Ibe  soggealion  and  false  representations  of  the  defendant, 
made  to  the  Testator  while  his  body  and  mind  were  enfee* 
bled,  and  whilst  the  Testator  was  utterly  incompetent  to 
make  a  will,  and  while  his  mind  was  instigated  to  hatred 
and  malevolence  towards  the  plaintiff.  There  is  then  alleged 
an  unjust  and  forcible  seizing  and  carrying,  away  by  the  de* 
fendant  of  the  movables  ;  conclusion  as  in  the  foregoing  ans- 
wer„  The  third  answer  to  the  defendant's  plea  sets  up,  the  will 
of  Mary  Marvin,  the  plaintifl's  mother,  of  the  4th  January, 
1841,  her  death  on  the  2l8t  February  following  ;  a  bequest 
by  the  testatrix  to  the  plaintiff  of  all  her  property  real  and 
personal  ;  the  existence  of  a  community  of  property  between 
her  father  and  mother  at  her  mothers  death,  and  the  eon* 
tinùanee  thereof.  •  *    - 

Then  follow  allegations  that  the  plaintiff  was  rightfully 


Jane  Frelfifh,  widow  and  rel|ct  of  the  lute  John  Bak«r,  i&  fai«  ItfaMma  of  Iho  tewm> 
ehip  of  DtirhAiD,  gCDUeman,  decoMed,  the  Annuel  snm  of  seTenty  fire  pounds 
onnent  money  of  thte  ProtiDoe»  f^oin  and  alter  the  day  of  the  deeeaee  of  the  aakl 
testaitor,  fbr  and  during  the  natural  life  of  the  said  Jane  Freligh,  but  not  farther  ) 
and  the  said  testator  doth  hereby  declare  that  the  said  sun  of  seventy  five  pounds, 
per  annam  is  onY]i  made  and  given  to  the  said  Jane  Freligh  npon  eondition  that  she 
IS  satisfied,  therewith  ;  bot  in  eaee  she  the  said  Jane  Freligh  snonld  at  any  time  he- 
reof ler  institnte  an  action  in  any  of  the  Gonrts  of  this  Province  against  the  SxecuCor 
of  the  said  testator;  for  and  in  respect  of  the  estate  sfid  enooession  of  the  la^e  llaiy 
Marvin,  in  her  lifetime  the  wife  of  the  said  testator,  deceased,  or  to  distrab  or  tjtterrapt 
the  will  and  testament  by  her  made  and  executed  in  favor  of  the  said  testator,  that  then 
and  in  any 'such  case  the^saidte^tatordoth  hereby  revoke  the  beqqest  of  the  said  sum  of 
seventy  five  pounds  per  annum  to  the  said  Jane  Freligh,  so  made  and  given  ti  her 
as  aforesaid,  any  thing  herein  before  contained  to  the  contrary  in  any  wi^e  mMh- 
withstanding,  if  any  such  action  should  be  made  or  institnted  by  her  during  her  na- 
tural Hfe. 

Fifthly— The  said  testator  doth  hereby  order  and  direel  the  said  John  Brush  bey- 
•'monr  to  invest,  in  good  security,  any  vttrplus  sapital  tir  cash  he  may  deriT»  cot  of  ti» 
lands  and  premises  of  ^he  said  testatorj  at  an  annual  hitereet  of  six  per  oentum.  for 
the  purpose  hireinafler  mentioned  ;  and  with  i^pect  to  ditideodt  arising  (hnn  Bank 
Stock  belonging  to  the  said  testator,  he  doth  order  and  direct  the  said  J))ha  Brush 
Seymour,  uraenever  any  such  dividends  shall  be  received  by  him  from  time  to  timC) 
the  ss  id  dividends  to  be  reinvested  in  good  security  for  the  sole  pikrpoee  to  accu- 
mulate a  sum  to  cover  all  claims  that  may  hereafter  be  made  noon  the  said  testator's 
estate  by  the  heirs  or  legal  representatives  of  his  brothers  and  tiater,  Carlton  FSreUgh, 
'  Rodney  Freligh,  and  Gertrude  Freligh. 

Sixthly.— Tne  said  Testator  doth  hereby  ovftr  and  direct  the  said  John  Bmsh 
Seymour,  to  lease,  let  and  oonvey,  to  any  peivott  or  persons,  wishing  te  acquire  the 
same,  any  Village  lot  or  emplacement  upon  and  fbr  such  rente,  dondltion  and  con- 
sideration as  to  Sie  said  John  Brush  Seymour  shaft  seem  meet  %  and  Seventhly,  Uie 
said  Testator  doth  hereby  declare,  that  should  his  daughter,  the  said  Jane  Freligh, 
depart  this  life,  leaving  issue  of  her  body,  lawfully  begotten,  the  said  Issue,  so  law> 
fully  begotten,  shall  be  the  untvenal  legatee  of  the  said  Testator,  nf  aH  his  property, 
*real  and  personal,  moveable  and  immoveable,  whereof  the  same  is  so  given  and 
igraoted  unto  the  said  John  BnnJh  Seymour,  In  trust,  for  the  purpome  aforesaid  %  and 
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seized,  as  proprietor,  of  all  the  property  mentioned  in  her 
declaration,  which  property  belonged  to  the  said  commu- 
nity, that  the  will  was  made  ^^  by  a  fraudulent  and 
'wrongful  conspiracy  between  the  said  Richard  V.  "V. 
Preligh  and  the  defendant,  to  defraud  the  plaintiff  of  her 
just  rights.''  • 

Then  follows  a  general  answer  to  the  plea,  a:nd  a  repli- 
cation to  the  défense  en  fait. 

Subsequently,,  an  action  en  déU\>rance  de  /e^  was  insti- 
tuted by  John  B.  Seymour,  as  exe<mtor  '  and  universal  le- 
gatee, in  trusty  of  the  said  Richard  Van  Vliet  Freligh,  and 
of  the  late  Mary  Marvin  his  wife,  deceased. 

After  reciting  part  of  this  will,  Seymour  alleged  the 
death  of  R.  V.  V.  Freligh  on  thé  11th  January,  1850,  also  the 
death  of  Mary  Marvin,  his  wife,  and   that  Jant    Seymour 


if^e  tftid  Jana  ]^religh  should  depart  tbia  life  wlthoat  leaving  ahy  such  inné  of  ber 
boay,  la-wfnlly  be|^tteii  ai  aforesaid,  tbat  then  and  in  that  case  the  said  Testator 
doth  hereby  gire,  devise  and  bequeath  the  reversion  of  the  property,  both  real  and 

fersonali  moveable  and  immoveable,  fio]^  and  after  the  decease  of  the  said  Jane 
religh,  in  further  trust  unte  the  said  John  Brush  Seymour,  his  heirs  and  assigns, 
for  ever,  to  apply  the  rents  and  revenues  of  the  said  real  and  personal  property,  to 
the  tuition  and  advancement  of  learning  in  the  aforesaid  Village  of  Frelighsbni|(, 
wherein  a  Orammar  School  shall  be  established,  the  Preceptor  of  which  said  school 
f  hall  be  competent  to  instruct  the  schoUrs  of  the  school  to  be  established  as  aforesaid, 
in  the  Qreek  and  Latin  languages,  and  to  and  for  no  other  use,  intent  or  purpose, 
whatsoever,  from  and  after  thé  day  of  the  decease  of  the  said  Jane  Freligh  and 
thence. or th  for  ever;  and  for  the  éxecution  of  the  present  will  and  testament,  the 
said  Testator  doth  hereby  nominate  sSbd  Appoint  the  said  John  Brui'h  Seymour  to  be 
the  so'e  Bxoontor  of  the  said  Testator,  hereby  disseising  and  divesting  Idmself  of  all 
and  singular  his  property  for  the  end  hereof,  and  hereby  revokini^  all  other  wills,  tes- 
taments  and  codicils  that  he  may  have  made  prior  to  the  present,  to  which  alone  he 
doth  adhere  as  containing  his  true  latent  and  last  will. 

Thus  done  and  de ûlared,  word  for  word,  by  the  said  Testator  to  us  the  said  Bichard 
Dicfceoson,'  and  published  and  declared  as  and  for  bis  la«t  will  and  testament,  at  the 
house  an  i  residenoe  of  the  ssil  Testai  )r,  in  the  aforesaid  Village  of  Frelighsbnrg,  in 
the  presence  of  ua  the  said  Notary  and  witnesses^  on  the  daj  and  year  first  above 
writlsn,  in  the  af  emoon. 

In  faith  and  testimony  whereof,  the  sud  Testator  hath  to  these  presents,  first  twioe 
duly  read,  set  and  subscribed  his  UAme  and  signature,  in  the  presence  of  said  wit- 
.  nesaes,  and  of  us  the  said  Notaiy,  which  said  witneases,  in  his  and  our  preeenoe,  and 
|o  the  p'  es  «noe  of  eaoh  other  and  at  his  request,  have  hereunto  Nt  and  subscribed 
their  respective  names  aoi  signatures  with  us  the  said  Notary,  also  hereuilo  sabsmb- 
ing  imder  the  nu-nber  two  thousand  seven  hundred  and  fifty. 

(Signed)       R.  V.  V.  Freligh,  James  Reid,  Wm.  S.  Baker,  R.  Dickenson,  N.  P. 

AM  appears  by  the  original  of  record  hi  my  oflioe  and  of  which  I  do  hereby  certify 
the  foregoing  to  be  a  trutt  and  exact  copy. 

Signed,'      R.  I>i<*^ensoD,  N.  P. 
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was  issue  of  their  marriage.  He  further  alleged  that  as 
such  heiress  of  the  said  Richard  V.  V-  Freligh,  she  held  all 
the  real  and  moveable  property  belonging  to  the  said  R.  V. 
Freligh  and  refused  to  deliver  it  over  to  the  Plaintiff,* and 
prayed  generally  for  a  délivrance  of  the  same,  as.  also  for  an 
account  of  the  rents,  issues  and  profits  thereof. 

The  pleas  were — first,  an  exception,  setting  out  that  the  late 
R.  V.  V.  Freligh,  at  his  decease,  ^as  possessed  of  no  other 
property  than  his  share  in  the  community  which  existed  bet- 
ween him  and  the  late  Mary  Marvin,  his  wife,  mother  of  the 
said  Jane  Freligh, — ^the  latter,  after  Mary  Marvin's  decease, 
being  entitled,  as  well  as  heiress  at  law,  as. in  her  quality 
if  universal  legatee  of  her  mother,  to  all  her  mother's  es- 
tate, and,  consequently,  to  a  half  share  of  said 'community 
property  ;  and  as  to  the  other  hali^  she  was  also  entitled  to 
it,  because  the  pretended  last  will  and  testament,  set  up  by 
the  respondent,  had  been  procured  to  be  made  by  him  by 
fraud  and  suggestion  and  the  exercise  of  undue  and  im- 
proper influence  over  the  said  4ate  Richard  V.  V.  Freligh 
during  his  last  illness,  and  while  he  was  in  a  weak  and 
unfit  state  of  body  and  mind  to  make  a  will  :  that  profiting 
by  the  absence  of  the  said  Jane  Freligh,  and  the  imbecile 
state  of  body  and  mind  of  the  deceased  R.  V.  V.  Freligh, 
the  respondent  had  intruded  himself  into  the  residence  of 
the  deceased,  and  assumed  and  exercised  full  control  and 
disposal  of  himself  and  his .  household,  and  procured  the 
pretended  will  to  be  made,  purposely  keeping  the  appelant, 
Jane  Freligh,  in  entire  ignorance  of  the  dangerous  state  of 
her  father's  health  ;  that  her  father  had  made  a  will,  in  her 
favor,  before  the  respondent  had  acquired  so  great  an  in- 
fluence over  him,  viz.,  on  the  28th  September,  1849  ;  that 
immediately  upon  the  decease  of  the  late  Richard  V.  V.. 
Freligh,  in  the  absence  of  the  appellant,  before  the  body 
was  interred,  and  in  the  night  time,  the  respondent  had,  in 
a  scandalous  and  indecent  manner,  stripped  the  house  in' 
the. village  bfFrelighsburg,  where  tl^e  deceased   resided — 
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the  same  being  the  property  of  the  appellant,  Jane  Freligfa — 
of  all  its  contents,  furniture,  and  other  property,  and  se- 
creted and  carried  away  large  sums  of  money,  and  refused 
to  exhibit  any  kind  of  inventory  of  such  property,  or  give 
any  account  thereof. 

That  the  said  Richard  V.  V.  Freligh  was  an  alien,  bom 
in  the  United  States,  and  never  naturalized  as  a  British 
subject,  and  incapable  of  bequeathing  or  conveying  by  will  ; 
that  the  respondent  was  likewise  an  alien,  and  incapable 
of  receiving  a  bequest  ;  that  the  pretended  bequest  to  es- 
tablish a  Grammar  School  was  null  and  void,  and  the  will 
was  also  null  and  void. 

Secondly. — A  défense  au  fonds  en  fait. 

By  an  incidental  demand,  the  appellant  set  up  the 
same  matters  as  contained  in  the  exception,  concluding  for 
the  nullity  of  the  will,  and  that  the  respondent  be  held  and 
bound  to  account  for  and  restore  the  property  by  him  taken. 

The  answers  and  plea  to  the  incidental  demand  are  subs- 
tantially general  denials  of  the  appellant's  allegations. 

Thé  respondent  produced  a  deed  from  the  Sheriff  of  Mont- 
real to  the  late  Richard  V.  V.  Freligh,  of  date  the  21st 
April,  1838. 

A  copy  of  the  will  executed  before  Dickinson,  Notary, 
and  witnesses,  20th  November,  1849. 

The  appellant  produced  copy  of  probate  of  will  of  the 
late  Mary  Marvin,  executed  4th  January,  1641,  making 
Jane  Freligh  her  universal  legatee. 

.Copy  of  deed  of  donation,  from  John  S.  Porter  to  Mary 
Marvin,  wife  of  Richard  V.  V.  Freligh,  executed  8th  June, 
1835,  of  the  property  and  house  where  the  late  R.  V.  V. 
Freligh  died. 
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Copy  of  a  will  executed  by  the  late  R.  V.  V.  Fieligh, 
28th  September,  1849. 

All  the  evidence  adduced,  of  the  appellant,  Jane  Fieligh's, 
possession  of  property,  is  in  her  answer  to  inUrrogaUrires 
surfaits  et  articles^  wherein  she  admits  that  she  is  in  pos- 
session of  the  conununity  property. 

The  judgment  on  the  action  en  revendication  is  in  the  fol- 
lowing terms  : 

Present  :  The  Hon.  Mr.  Justice  Day, 
"  "        Mr.  Justice  Sioth, 

**  **        Mr.  Justice  Mondkuct. 

^^  The  Court  having  heard  the  parties  by  their  Counsel 
upon  the  merits  of  this  cause,  examined  the  proceedings 
and  proof  of  record,  and  having  deliberated  thereon,  consi- 
dering that  the  plaintiff  hath  failed  to  establish  by  evidence 
the  material  allegations  of  her  declaration,  and  that  the 
defendant  hath  proved  the  matters  by  him  alleged  in  his  ex- 
ception, in  the  said  cause  fyled,  set  forth,  and  by  reason 
thereof,  and  by  law,  was  and  is  entitled  to  take  and  hold 
possession  and  seizin  of  the  goods,  chattels  and  effects  in  the 
said  declaration  mentioned,  in  his  capacity  of  executor  of 
the  last  will  and  testament  of  the  said  Richard  VanVliet 
Freligh,  for  the  execution  of  the  said  wUl  ;  and  considering 
that  the  plaintiff,  under  and  in  support  of  the  special  answers 
by  her  in  the  said  cause  pleaded,  hath  not  proved  any  matter 
or  thing  by  reason  whereof  the  said  last  will  and  testament 
ought  to  be  declared  or  held  nuU  and  void,  or  by  reason 
whereof  she  ought  to  have  other  the  conclusions  by  her  in 
the  said  answers  taken,  doth  maintain  the  said  exception 
of  the  Defendant  and  dismiss  the  action  of  the  plaintif'' 
etc.,  etc. 

The  court  below  rendered  the  following  judgment  on  the 
demande  en  déUvramce  de  legs. 
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^<  The  court  having  heard  the  parties,  by  their  Counsel, 
**  upon  the  merits,  as  well  of  tUe  principal  demand  as  of 
^^  the  incidental  demand,  examined  the  proceedings,  proof 
*^  of  record,  and  having  deliberated  thereon,  considering 
^'  that  the  plaintiff  hath  established,  by  evidence,  the  ma- 
^'  terial  allegations  of  his  declaration,  and  that  the  defen- 
<^  dants  have  failed  to  prove  that  the  will  in  the  said  decla- 
^*  ration  mentioned  and  set  forth,  was  made  by  the  late 
^^  Richard  Van  Vliet  Fieligh,  by  the  procnrement  of  the 
^^  plaintiff,  or  in  consequence  or  by  reason  of  any  undue  or 
^'  improper  influence  or  suggestion  or  false  representations, 
^*  by  him  exercised  over,  or  made  to  the  said  late  Richard 
«  Van  VJeit  Freligh,  or  that  the  said  late  Richard  Van  Vleit 
^*  Freligh  was  an  alien,  or  that  the  said  plaintiff  is  an  alien, 
^^  or  any  other  matter  or  thing  in  their  exceptions  in  the  said 
^*  cause  pleaded  contained,  by  reason  whereof,  and  by  Taw, 
^*  the  plaintiff  ought  to  be  prevented  and  barred  fix>m  having 
^^  the  conclusions  by  him  in  his  declaration  taken.  Dis- 
^^  missing  the  said  exceptions,  doth  adjudge  and  condemn 
^^  the  said  Jane  Freligh,  as  the  sole  heiress  at  law  of  the  said 
^  late  Richard  Van  Vliet  Freligh,  her  late  father,  within 
^^  thirty  days  after  service  upon  the  defendants  of  this  judg- 
^^  ment,  to  make  delivery  to  the  said  plaintiff  of  the  legacy 
^^  {délivrance  de  legs)  in  the  said  will  contained,  to  wit,  of  all 
^^  and  every  the  estate,  real  and  personal,  moveable  and 
**  inmiov^able,  of  the  said  testator,  and  to  deliver  up  the 
^^  same,  and  more  particularly  a  lot  of  land  mentioned  in 
"  the  deed  of  sale,  passed  on  the  twenty-first  day  of  April, 
^^  one  thousand  eight  hundred  and  thirty-eight,  by  Roch  de 
^<  St.  Ours,  Sheriff  of  the  district  of  Montreal,  to  the  said 
^<  late  Richard  Van  Vliet  Freligh,  being  the  lots  known  as 
^*  the  equal  half  of  lot  number  twenty-nine,  and  equal  half 
"  of  lot  thirty,  situated  at  Frelighsburg,  containing  two  hun- 
^^  dred  acres  more  or  less,  with  the  exception  of  certain 
^*  emplacements  therein  also  described — and  to  account  for 
^*  and  deliver  up  all  and  every  the  firuits  and  interests, 
^^  rents,  issues,  and  profits  thereof,  to  the  said  plaintiff  ;  and 
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*<  in  default  thereof,  it  is  adjudged  aud  declaied  that  thi9 
*^  judgment  be  and  stand'  as  such  deliveiy  {délivroMce  de 
"  fcg*.?)  for  all  and  every  the  purposes  and  effects  required 
"  and  contemplated  by  law  ;  and  that  the  said  plaintiff,  in 
"  his  B€dd  capacity,  be  put  in  possession  of  the  same,  and 
^*  of  eveiy  part  thereof,  the  whole  with  costs  against  the 
^<  defendants. 

"  And  the  court,  considering  that  the  incidental  plaintiff» 
^^  have  failed  to  prove  the  material  allegations  of  their  said 
^^  incidental  demand,  doth  dismiss  the  said  incidental  de- 
"  mand  with  costs." 

In  the  argument  upon  the  appeal,  it  was  contended,  on  be- 
half  of  the  appellant,  that  the  will  of  the  said  R.  V.  V.  Preligb 
was  void  for  want  of  the  formalities  required  to  give  au- 
thenticity to  the  said  will,  (1)  the  same  not  having  been 
written  in  the  presence  of  the  witnesses  ;  not  containing 
the  averment  that  it  had  been  dicté  et  nommé  ;  (2)  nor  that  it 
had  been  read  over  {relu)  to  the  testator  (3)  nor  in  presence  of 
the  witness  (4).  That  the  will  was  null  by  reason  of  sug- 
gestions made  by  the  said  Seymour  at  the  time  of  the  exe- 
cution of  the  said  will  (5).  It  was  also  contended  that  the 
Vaid  Seymour  was  not  fidéicommSssaire  nor  fiduciaire  (6) 
and  that  the  iegaoy  to  him  was  null  ;  that  the  bequest  to 


(1)  9.  Dannton.  Donatiou  et  TMt  :  p.  100,  No  66  :^6  Zacharif»,  Drmt  Gml  Fna- 
Mla,  part  2,  lir.  i,  p   100,  iwte  :— 4  Orftndv  Cont    Ferrièn,  art.  287,  pp.  181-2, 

(2)  4.  Grude  Coot  F«iTièi«,  art.  289.  5oi.  9,  10,  11,  12  ftAd  13,  p.  108:- 
Ibid  pp.  74,  118,  No.  30  .-^Rieard,  Donaiioos,  part.  1,  cap.  6,  Sw^t.  6,  No,  1602, 
p.  34e,17oa  1504,  1606,  Noi.  1612,  1613,  1614,  1616  and  1626  :-9  Duranton,  No. 
to,  p.  203:^1  OMiitir,  n^AMlOni,  part.  2,  eap.  1,  Seo.  II.  No.  231  :-~6  TbiiUier, 
No.  416. 

4.  Fon4èro,  Gout,  do  Parii,  Ui  XTV  des  Têrt.  p.  69,  No.  16  :— lUd  art.  289, 


g.  106,  No.  9  :— 5.  ZaeharisB,  Droit  Civil,  part.  2,  Hn  2,  p.  103  ;— 2.  DaWinoout, 
otet  to  p.  84,  No.  8,  p.  303. 

(4)  6.  Zaokarin,  part.  2,  lir.  2,  p.  101  z—ll.  Duranton,  pp.  116,  117,  Na. 
86  :— 13.  Merlin,  lUpart.  vbo.  I^eit,  tec.  2  at  3,  art.  2.  No  4  tar  :— Dallus, 
Diet  da  Juilro.  Tbo.  Tilt  Nos.  418,  421,  422  et  428  .—Ibid,  Noa.  488,  489,  490, 491, 
492,  493  at  494  i—Z  Delrinooart,  Conn  de  Code  Ciril,  p.  48. 

(6)  Polhiar,  Oont  d'Orléatu,  tit  XVI,  p.  489,  No.  29  ?— Ibid,  Donationfl  Tait, 
oap.  2,  art.  7,  p.  326:— 1.  Ricard,  Donations,  nart.  3,  cap.  I,  No.  17,  p.  446:— 
1.  Ynrgola,  c.  6,  No.  39  :— 7.  Dagoassaan,  p.  436  :— 1.  Jamcan  on  Wills,  pp.  36  ud 
40  t'-^uvot,  Repart  vbo.  SuggasUon,  p.  697. 

(6)  6.  Maroadé,  testaments,  p  145,  No.  206,  p.  162  :— TheTeaot,  Sabstitations, 
top.  6,  414  :-5.  tonlliar,  No.  410,  p.  380,  No  416,  422,  423,  424,  716  :-32.  Mer- 
lin, Sobstitation  ïldéi.  p.  89  :-;-Dagnastsau,  SnbstitatiOn,  p.  126. 
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«nd'in  favc»  et-  a  common  school  is  null  under  the  Edit,  of 
1748,  (1)  and  that  the  will  had  not  been  published  and  re- 
gistered according  to  law,  publié  et  insinué.  (2)  The  ap- 
pellant moreover  complained  that  the  judgment  instead  of 
gmnting  délivrance  detegs^  generally,  as  prayed  for,  awarded 
to  the  said  respoudent  a  certain  real  property  which  was 
part  of  the  community  which  had  existed  between  the  said 
Richard  Y .  Y.  Freligb,  and  his  late  wife,  Mary  Marvin,  who 
had  died  after  instituting  the  appellant  her  universal  legatee. 

On  behalf  of  the  reepcmdent,  it  was  contended  that  the 
judgment  of  the  Court  below  was  according  to  law  and 
justice  ;  that  the  will  of  the  late  Richard  Yan  Yliet  Freligh 
was  regular  in  its  form,  (3)  that  the  trust  contained  therein 
was  valid  as  such  trust,  (4)  That  he  was  in  ccmsequence 
entitled  to  a  délivrance  de  legs  of  all  the  estate  of  the  said 
Richard  Yan  Yliet  Freligh. 

«Atlwin,  Justice,  dùseatiente  : — The  question  in  this  cause 
is  as  to  the  validity  of  a  will,  which  is  of  a  peculiar  charac- 
ter, and  such  as  to  give  rise  to  contestation,  M.  Richard  Yan 
Yliet  Freligh,  by  his  will  received  beibre  notaries  on  the 
30th  november,  1849,  after  providing  for  the  payment  of  his 
debts  and  execution  of  contracts  entered  into  by  him,  and 
directing  the  sale  of  certsdn  Yillage  and  Township  lots  to 
him  belonging,  by  his  executor,  bequeaths  to  the  respon- 
dent, and  unto  his  heirs  and  assigns,  all  his  property  both 
real  and  personal,  to  have  and  to  hold  the  same  for  ever 
upcm  trust,  provided  nevertheless  that  the  said  respondf^nt 

Q)  1  Bditi  at  Ord.  p.  636. 

(I)  1.  Rioard,  Bonftiions,  pari  I,  cap.  4,  fM.  I,  diit.  7,  Ko.  1233,  p.  284  :» 
4.  Qnoât  Court  Fonièro,  p.  27,  No*  4. 

(3)  6.  TooUier,  p.  416  :— Ibid  from  Ko.  426  to  431  :— Ibid,  p.  104  .—Merlin, 
QnovtioDB,  Tbo.  TeiUinfiot&  sm.  2  «14  : --5  et  6.  Dallos,  Jnriap.  da  Bojanme,  rbo. 
Ditpoeition»  Sntreyifs,  p.  436  :~2.  Bouijon,  Donation,  p.  670,  No.  23  :— 1.  Grenior, 
DoBatioBB,  Npe.  239,  240,  36,  38,  42,  44  .—Gnyot,  Report  rbo.  Testament,  p.  162  :«* 
Jownal  de  Caasatipn,  1818,  p.  639  :— Dalloi,  Reoaeoil,  1860,  Ricbard  yb,  Ch»r- 
benneaa,  p.  269  r— Arrête  de  Billion,  rbo.  Testament,  p.  646,  No.  133  :~6.  Journal 
dm  Aodieaoes,  p.  364  :—24.  Jonraal  da  Cassation,  p.  413. 

(4)  2.  Fnrgote,  TestamenU,  p.  126,  No.  4:^20.  Merlin,  Report,  rbo.  Mode,  pp.  360, 
1,  2  :— 12.  Idem  rbo.  Fidneiairo,  pp.  184,  6,  7  :— Onyot,  Report  Tbou  Fid4x9ommif,  p. 
360;— 2.  Furgole,  Teat.  p.  76,  Nos.  24,  25,  22,  23,  pp.  77,  8  :— Ward  on  Legaeies, 
p.  132  i—Nonr.  beniaaft,  rba  Bzeent  teet  :— Coln-beliile,  Oodo  Cinl,  p.  378:— 
7.  Vesa^t  Rep.  p.  324  :-14.  Geo.  3  :~41.  Geo.  8. 
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should  pay,  or  cause  to  be  paid,  unto  the  said  appellant, 
daughter  of  the  testator,  the  annual  sum  of  £75  for  and 
during  her  natural  life,  upon  condition  that  she  should  be  sa- 
tisfied therewith  ;  but  in  case  she  should  at  any  time  in- 
stitute an  action  against  the  Elxecutor,  for  and  in  respect  of 
the  estate  and  succession  of  the  late  Mary  Marvin,  her  mo- 
ther, or  to  disturb  or  interrupt  the  will  and  testament  by  her 
made  and  executed  in  favor  of  the  said  testator,  that  then 
the  said  bequest  of  £75  should  be  revoked. 

The  testator  orders  the  investment  in  good  security  of  the 
surplus  capital  or  cash  to  be  derived  from  his  lands  and  pre- 
mises ;  and  that  the  dividends  from  Bank  Stock  should  also 
be  reinvested  for  the  purpose  of  accumulating  a  sum  to 
cover  all  claims  that  might  thereafter  be  made  upon  his  es- 
tate by  the  representatives  of  his  brothel  and  sisters. 
7thly  He  declared  that  in  case  his  daughter  had  issue,  that 
such  issue  should  be  his  universal  legatee  ;  and  in  default* 
of  such  issue  he  gave  the  reversion  of  all  his  property,  in 
further  trust  unto  the  ^*  respondent,  his  heirs  and  assigns,  to 
<(  apply  the  rent  and  revenues  thereof  to  the  tuition  and  ad- 
^^  vancement  of  learning  in  the  said  village  of  Frelighsbuig, 
^^  wherein  a  grammar  school  shall  be  established,  the  pre- 
^^  ceptors  of  which  school  shall  be  competent  to  teach  the 
^*  Greek  and  Latin,  and  to  and  for  no  other  use,  intent  or 
"  purpose  whatsoever.'* 

This  will  is  veiy  singular,  but  the  circumstances  of  the 
death  of  the  testator  were  also  extraordinary.  This  testator 
appears  to  have  been  a  man  of  strong  mind  and  intellect, 
yet  at  the  time  of  the  execution  of  this  will,  when  he  was 
lingering  on  his  death  bed,  he  seems  to  have  been  under  the 
control  of  the  respondent,  and  of  a  servant  maid  who  attend- 
ed him,  and  even  before  he  had  ceased  to  breath,  his  pa- 
pers had  been  taken  away  and  removed  from  the  house.  It 
was  only  sometime  after  the  death  of  her  father  that  these 
facts  came  to  the  knowledge  of  the  appellant.  She  brought 
an  action  against  the  respondent  en  revendication  for  the 
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unii>ersalité  of  the  moveable,  and  of  complainte  as  to  the  real 
estate  of  her  late  father,  which  she  claimed  as  his  legal 
heir.  No  objection  was  raised  as  to  her  capacity,  but  the 
respondent,  as  Executor,  instituted,  against  the  appellant,  an 
action  en  délivrance  de  legs  which  was  resisted  on  the  grounds 
of  the  incapacity  of  the  testator,  alleged  suggestions,  in  the 
absence  of  the  appellant,  and  informalities  in  the  will  itself. 

The  Court  below  has  overruled  the  objections  in  regard  of, 
the  informalities  alleged  by  the  appellant.  In  ordinaiy  cases 
it  is  not  for  Courts  of  justice  to  supply  exceptions,  unless 
where  public  policy  requires  it  ;  but  in  this  case,  I  beleive 
it  to  be  my  duty  to  express  my  opinion  on  the  trust  contain- 
ed in  this  will,  and  the  bequest  to  the  grammar  school  ;  and 
I  am  ready  to  do  so.  This  bequest  is  in  my  view  null,  as 
being  an  attempt  by  a  private  individual  to  make  an  es- 
tablishment or  corporation  contrary  to  the  law  of  the  land. 
However  praiseworthy  the  object  may  be,  no  private  citizen 
can  create  such  establishment,  and  on  this  point  the  Roman 
law,  as  well  as  the  French  law,  and  our  Canadian  law  have 
the  same  provisions.  There  is  a  déclaration  of  the  King  of 
France  of  the  year  1743,  registered  here  in  the  Con  e  Su- 
périeur, and  made  expressly  for  this  Country,  the  first  and 
second  articles  whereof  are  in  point,  the  second  forbidding 
all  such  bequests,  even  those  in  favor  of  persons  intrusted 
with  the  formation  of  such  corporations.  This  declaration 
underwent  the  examination  of  the  Court  of  appeals  in  a 
case  of  Dunière,  appellant,  and  the  Church  wardens  of  the 
Parish  of  Varennes,  and  received  the  sanction  of  the  Court, 
who  decided  accordingly.  Our  statute  41  Geo.  3,  ch.  4, 
has  maintained  the  rule  laid  down  by  the  déclaration  of  the 
King  of  France,  in  the  proviso  attached  to  the  first  section. 
We  find  also  in  Yesey's  Reports  a  case  before  the  Chancel- 
lor, of  Blandford  vs.  Patrol,  where  a  similar  bequest  for  the 
establishment  of  a  school  was  declared  to  be  in  contraven* 
tion  of  the  statutes  of  mortmain. 

In  this  case  we  have  a  bequest  in  favor  of  the  respondent, 
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his  heirs  and  assigns  for  ever,  in  trust  ;  here  is  a  perpetaal 
corporation  created  by  the  will.  Now  if  this  disposition^ 
were  illegal  what  is  it  that  can  be  the  matter  of  a  délivrance. 
If  Jane  Freligh,  and  her  heirs,  cannot  obtain  the  residnnm, 
surely,  Seymour  cannot  claim  it  for  himself  under  the  will. 
I  would  therefore  be  disposed  to  set  aside  the  will  on  ao* 
count  of  the  illegality  of  this  main  bequest  Another  reason 
would  induce  me  to  dismiss  the  action  en  délivrance  de  legs 
of  the  respondent.  It  is  not  sufficient  for  a  party  to  obtain 
délivrance  de  legs^  to  come  before  the  Court  with  a  title  in 
due  form  of  law.  The  Court  will  not  grant  his  prayer  if 
there  is  any  thing  suspicious  against  him.  Here  there  is  no 
registration,  insinuation  or  publication  of  the  will  of  the  late 
R.  V.  V.  Freligh,  at  least  there  is  no  evidence  of  any.  Of 
what  does  the  Respondent  ask  délivrance  ?  It  is  of  pro- 
perly whereof  he  has  already  taken  possession.  As  Execu- 
tor his  first  duty  was  to  cause  an  inventory  to  be  duly  made 
and  executed  ;  there  is,  it  is  true,  in  the  record  a  document 
purporting  to  be  an  inventory,  but  it  cannot  be  considered 
an  inventory  such  as  required  by  law.  Seymour's  action 
was  instituted  a  year  and  ten  days  after  Frellgh's  death,  and 
although  the  appellant's  action  had  first  been  instituted,  still 
the  fact  does  not  appear  of  record,  in  the  demand  en  déli- 
vrance de  legs.  I  would  therefore  have  dismissed  the  res- 
pondent's action,  sauf  à  se  pouvoir j  leaving  him  to  his  re- 
course, in  case  he  could  show  an  inventory  duly  made,  and 
security  given.  As  to  the  other  action  I  would  reject  all 
that  is  en  complainle  ;  but  as  it  is  in  evidence  that  the  res- 
pondent took  possession  of  the  estate  illegally  and  without 
the  presence  of  the  heir,  or  process  at  law,  and  before  thé 
interment  of  the  testator,  I  would  order  Jane  Freligh  to  be 
reinstated  in  possession  of  the  estate,  the  maxim  is  spoliatus 
ante  omnia  restituendus. 

Duval,  Justice  : — ^The  main  questions  here  submitted  are 
these  :  Is  the  will  null  ?  Was  it  obtained  by  suggestion  or 
when  the  testator  was  of  unsound  mind  and  incapable  of 
making  a  will  ?    On  the  first  point  the  majority  of  the  Court 
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id  of  opinion  that  part:  of  the  will  is  valid,  and  that  so  fai*,  it 
may  be  sustained.  As  to  die  inability  of  the  testator,  there 
id  no  evidence  of  record. 

We  are  convinced  that  the  testator  was  a  man  of  strong 
win  and  was  determined  to  dispose  of  his  property  as  he 
liked  ;  his  disease  was  not  one  affecting  his  mind.  There 
is  no  kind  of  evidence  that  Seymour  suggested  the  will. 
The  only  facts  proved  are  the  frequent  visits  of  Seymour 
during  the  testator's  illness,  but  nothing  shows  that  more  at- 
tention was  paid  to  the  testator  than  wacr  required  of  Sey- 
mour by  his  duty  both  as  a  neighbour  and  as  having  mar* 
ried  a  relative,  I  believe,  a  niece  of  the  testator  ;  as  to  the 
alleged  informalities,  and  the  omission  of  the  words  lu  et 
relUj  we  cannot  give  to  the  law  a  construction  which  would 
affect  wills  so  that  not  one  in  ten  could  be  maintained. 
The  execution  of  the  will  in  question  appears  in  due  fbrra, 
from  the  contents  of  it  taken  together,  and  from  the  certi- 
ficate of  the  notary.  All  the  judges  agree  in  this.  As  to  the 
provisions  of  the  will  itself,  the  Court  sees  nothing  but 
what  is  proper  and  reasonable.  The  testator  had  but  one  child, 
he  seems  to  have  had  no  confidence  in  her  ability  to  wind 
up  his  estate,  and,  besides,  appears  to  have  had  differences 
with  her,  and  therefore  selected  the  respondent  for  that 
purpose.  He  gives  him  precise  directions  as  to  how  hi» 
property  is  to  be  disposed  of,  directs  that  £75.  per  annum, 
shall  be  paid  to  his  daughter  on  condition  of  her  not  taking 
steps  to  claim  her  mother's  estate.  The  appellant  not  being. 
Kble,  in  the  opinion  of  the  testator,  to  administer  the  estate, 
would  have  required  an  agent  to  do  so  ;  the  testator  as  bm 
had  a  right  to  do,  appointed  that  agent,  whatever  be  th« 
name  given  to  him,  whether  executor,  administrator,  trustee, 
or  any  other^ — as  to  the  question  of  the  trust  for  the  establish- 
ment of  a  school,  it  cannot  be  decided  in  this  cause. 
That  question  can  be  raised  only  after  the  death  oL  Jane 
Freligh,  without  issue,  and  in  the  interest  of  her  natural 
heirs  at  law.  This  Court  must  carry  out  the  intentions  of 
the  testator  so  far  as  they  may  be  found  legal,  and  it  is  plain 
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the  appelant  is  not,  and  can  never  be,  in  a  condition  to  raise 
that  question.  The  testator  had  a  right  to  limit  her  interest 
in  his  estate  to  £75,  per  annunij  and  the  Court  cannot  res» 
train  the  exercise  of  that  right  In  declaring  part  of  the 
will  valid,  reserve  is  made  to  the  parties  who  may  hereafter 
have  an  interest  in  the  estate  to  contest  the  validity  of  the 
bequest  toward  the  establishment  of  a  school. 

As  to  the  action  of  Jane  Freligh,  the  ground  on  which  it 
is  based  is  the  manner  in  which  Seymour  took  possession  of 
the  papers  and  valuables  of  the  estate.  It  is  in  evidence 
that  the  appellant  had  no  domicile  at  Frelighsburg, 
nor  is  there  proof  that  Seymour  knew  where  she  lived. 
There  were  only  servants  in  the  house,  and  if  the  property 
had  disappeared  none  but  the  exécuteur  could  have  been 
blamed.  We  look  upon  his  acts  as  done  for  the  preser- 
vation of  the  estate,  and  as  a  commencement  of  the  execution 
of  the  trust  imposed  upon  him. 

MEREDrrH,  Justice  : — ^After  what  has  fallen  from  my  learned 
colleagues,  I  will  content  my  self  with  observing  that  I  ex- 
press no  opinion  as  to  the  validity  or  invalidity  of  the 
bequest  to  the  grammar  school.  The  question  does  not  arise 
here.  But  it  is  plain  to  me  that  even  if  one  clause  of  the 
will  were  bad,  that  could  not  vitiate  the  rest.  The  case 
before  the  Lord  Chancellor,  cited  from  Vesey,  does  not  make 
against  this,  for  all  the  clauses  in  the  will,  not  held  to  be 
illegal,  were  ordered  to  be  carried  into  effect.  As  to  the  for- 
malities, I  am  of  opinion  that  the  will  is  formal  in  all  its 
parts,  and  that  the  testator  was  of  perfectly  sound  mind, 
and  that  there  is  no  evidence  of  suggestion,  as  to  the  ques- 
tion raised  by  one  of  the  Counsel  for  the  defendant,  as  to 
the  capacity  of  the  respondent,  I  hold  he  is  a  fiduciary 
legatee  ;  a  quality  which,  in  my  opinion,  is  recognized  in 
our  law,  and  which,  to  my  knowledge,  has  been  upheld  in 
all  the  Courts  of  the  Province  in  cases  in  which  I  have  been 
interested,  and  where  large  properties  were  involved. 
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Casoit,  Juge  : — L'on  demande  à  Phéritière  la  reconnais- 
sance de  la  Talidité  du  testament  de  son  père,  (père  de  l'ap- 
pelante) par  lequel  l'intimé  est  nommé  exécuteur  testamen- 
taire et  légataire  fidéïcommissaire.  Le  jugement  en  Cour  In- 
férieure a  reconnu  la  Talidité  du  testament  et  a  ordonné  qu'il 
serait  exécuté,  mais  il  a  été  trop  loin  en  accordant  la  saisine  et 
possession  de  certains  immeubles  de  la  succession  en  parti- 
culier, tandis  qu'on  aurait  dû  se  contenter  de  décréter  la 
déliyrance  en  général,  sans  particulariser.  Sous  ce  rapport 
le  jugement  doit  «être  réformé.  La  prétention  de  l'ap- 
pelante est  que  le  testament  est  nul,  le  testateur  (son  père) 
n'étant  pas  eampos  mentis  lorsqu'il  fut  fait,  et  aussi  pour 
plusieurs  défauts  qu'elle  invoque.  Sur  ces  points  tous 
les  juges  sont'  d'acc(»d  que  l'appelante  a  tort.  Mais 
elle  prétend  encore  que  le  testament  est  nul  parceque,  sous 
certaines  contingences,  la  plus  grande  partie  des  biens  légués 
devra  être  employée  par  l'intimé  à  promouvoir  l'édu- 
cation dans  une  certaine  localité,  dans  laquelle  devra  être 
fondée  une  école  de  grammaire  oh  l'on  enseignem  certaines 
branches  d'instruction.  L'on  dit  que  c'est  un  legs  fait 
à  une  institution  qui  n'existe  pas,  et  qui,  partant,  ne  peut 
prendre  ;  que  de  plus  c'est  léguer  à  main-morte  des  im- 
meubles et  une  universalité  de  meubles,  ce  qui  est  nul  ;  que 
pour  ces  raisons  le  testament  est  nul  in  toto.  L'on  répond 
d'abord  que  le  legs  n'est  pas  fait  à  une  main-morte  ni  à  une 
institution  qui  n'existe  pas,  il  est  fait  à  l'intimé,  ses  hoirs 
et  ayant  causes,  mais  à  la  condition  qu'il  emploiera  le  pro- 
duit des  biens  légués  à  promouvoir  l'éducation,  et  qu'à 
cette  fin,  entre  autres,  il  établira  une  école,  et  c'est  à  l'intimé 
que  le  legs  est  fait.  S'il  ne  remplit  pas  les  conditions  qui 
lui  sont  imposées  jl  devra  y  avoir  xm  moyen  de  l'y  con- 
traindre. Mais  pour  le  moment  ce  n'est  pas  là  la  question,  et 
ce  n'est  pas  à  l'appelante  qu'il  appartient  de  la  soulever  dans 
les  circonstances.  Le  testament  est  fait  pour  rencontrer 
deux  évantualités  bien  distinctes.  Dans  l'une  comme  dans 
l'autre  desquelles,  l'appelante  ne  doit  recevoir  que  la  rente 
de  £75  par  année,  qui  doit  lui  être  payée  sur  les  biens 
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légué»  à  Pintimé,  squb  fonne  de  zeste'  ^»gèn  tant  cpielle 
vivia»  c'est  là  tout  ce  quelle  doit  avoir  de  la  sueceesioa  de 
son  père  en  Ten»  dn  testament.  Dana  la  premieie  part» 
du  testament,  le  testateur  prévoit  le  <sas  o4  sa  fille,  sm 
aeule  béiitièie,  laiaseia  des  enfiuita  à  son  décès.  Dana 
ce  cas  i^ès  avoûr  réglé  oomment  seront  géiéa  et  ad- 
ministrés ses  biens  paar  le  légataire,  ses  boira  ayant  cansesy 
tant  que  vivra  l'appelante,  il  ordonne  qu'à  la  mort  de 
cette  dernière  la  propriété  de  tous  ses  biens  passera 
aux  enjGuits  quelle  laissem*  Et  alora  Padministratioa 
de  Pintimé  piend  fin.  Mais  jusqu'à  cette  époque,  sans 
doute,  il  doit  faire  ce  qui  lui  est  ordonné.  Dana  la  seconde 
partie  du  testament,  le  testateur  prévoit  le  cas  ok  sa  fille 
décédera  sans  enfismta.  C'est  dans  cette  hypothèse,  et  à 
compter  de  cette  époque  seulement,  que  le  produit  des  biena 
doit  être  employé  à  Péducadon,  et  c'est  alora  qu'il  £uidra 
voir  qu'il  y  ait  une  école.  Dans  ce  cas  ce  n'est  ni  Pécola 
ni  Pinstituleur  qui  géreront  les  biens,  mais  c'est  Pintimé  et 
ses  «eprésentants  qui  paieront  ce  qui  sera  néceasaire  à  cette 
fin.  Le  testament  est  valable  même  dans  cette  seconde 
hypothèse,  et  eela  suffit  poux  faire  réussir  Pintimé.  Poor 
le  moment,  le  testament  est  exécutable  et  il  doit  être  exécuté, 
ce  n'est  paice  qu'il  peut  y  avoir  des  difficultés  dans  IV 
venir  qu'il  faut  empêcher  l'exécution  de  ce  qui  n'en  oo»- 
tient  paft 

The  judgment  in  the  acticm  en  délivrance  de  legs  is  in  the 
following  words  : 

The  Court.  •••  considering  that  in  the  rendering  of  the 
judgment  of  the  Court  below  there  is  no  error,  doth  affirm 
the  same,  Hon.  Mr.  Justice  Aylwin,  dissenting. 

The  judgment  on  the  action  en  délivrance  de  legs  is  in  the 
Slewing  words  : 

The  Court  &c.  •••  considering  there  is  error  in  that  part 
of  the  judgment  pronounced  by  the  Court  below,  on  the  19th 
day  of  October,  1852,  which  adjudges  and  condemns  the 
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md  Jane  FVeligh,  as  sole  heireee  at  law,  of  R.  V .  V .  Fielig^, 
her  deceased  ftither,  to  deliver  up  to  the  said  plaintiff,  in  the 
«aid  Court,  a  lot  of  IcLnd  mentioned  in  the  deed  of  sale  exe- 
cuted on  the  21st  April,  1838,  by  Rochde  St.  Ours,  sheriff  of 
Montreal)  to  the  said  R.  V.  V.  Freligh,  doth  leverse,  annul 
and  set  aside  the  judgment  so  pronounced  by  the  said  Court 
on  the  19th  October,  186S,  and  this  Court  [Mnoceeding  to 
render  the  judgment  which  the  Court  below  ought  to  have 
given  ;  considering  that  the  appellant  hath  failed  to  establish 
that  the  will  of  the  said  late  R.  Y.  V.  Freligh,  in  the  declara- 
tion mentioned,  and  in  part  set  forth^  was  made  by  the  procu- 
rement of  the  respondent,  Seymour,  or  in  consequence,  or  by 
reason  of  any  undue  or  improper  influence,  suggestion  or  false 
representations,  by  the  said  Seymour  exercised,  and  made 
to  the  said  testator,  or,  that  the  said  Seymour  was  an  alien  : 
considering,  further,  that  the  said  Jane  Freligh  hath  failed  to 
establish  any  matter  or  thing  in  the  exceptions  pleaded  con- 
tained, by  reason  whereof,  and  by  law,  the  said  J.  B.  Sey- 
mour ought  to  be  prevented  and  barred  from  obtaining  the 
conclusions  by  him  taken  in  his  declaration  in  the  Court  be- 
low :  doth  dismiss  the  said  exceptions,  and  doth  adjudge  that 
the  last  will  of  the  said  R.  V.  V.  Freligh,  received  by  Dic- 
kinson, notary,  and  witnessess  therein  named,  on  the  20tb 
November,  1849,  bé  executed  according  to  its  tenor  and 
effect,  and  doth  adjudge  and  condemn  the  said  Jane  Freligh, 
as  the  sole  heiress  of  her  deceased  father,  within  sixty  days 
after  the  service  made  upon  her  of  this  Judgment,  to  make 
delivery,  to  the  said  J.  B.  Seymour,  of  the  legacy  {faire  déli- 
vrance du  legs)  in  the  said  will  contained,  in  favor  of  the 
said  J.  B.  Seymour,  of  all  the  estate,  real  and  personal  of  the 
said  late  R.  V.  V.  Freligh,  and  to  account  and  deliver  up 
to  the  said  Seymour  the  rents,  issues  and  profits, /r«iï^  ei  re- 
venusj  thereof,  from  the  13th  day  of  February,  1861,  date  of 
return  of  process  in  this  cause,  and  in  default  thereof,  it  is 
adjudged  and  declared  that  the  present  judgment  be  and 
stand  as  such  delivery  of  legacy,  for  each  and  every  the  pur- 
poses by  law  required,  and  that  the  said  J.  B.  Seymour,  in  his 
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capacity  aforesaid,  be  put  in  possession  of  the  same. 
The  Court  reserving  to  the  lawful  heirs  of  the  said  R.  V.  V. 
Freligh,  in  the  event  of  the  çaid  Jane  Fieligh  departing  this 
life  without  lavirful  issue,  the  right  of  contesting  the  provi- 
siiAs  in  the  said  will  contained,  respecting  the  advancement 
of  learning  in  the  matters  provided  in  the  said  will,  and 
also  such  recourse  as  the  said  Jane  Freligh  may  lawfully 
exercise  for  the  recovery  of  the  lots  of  land  in  part  described 
in  the  judgment  of  the  Court  below. 

Cross  &  Coffin  for  appellant. 
RoB£RTSON,  A.  &  6.  for  respondant 


AN  INDEX 

or  TBM 

PRINCIPAL  NATTERS. 


ACTION  en  partage. 


Held  :— That  in  an  action  hy  the 
hein  of  a  wife  cominvne  en  (rienSy 
agaioBt  their  father»  prajring  to  be 
declared  proprietors  of  one  half  of  a 
farm  belonging  to  the  communauté^ 
it  is  necessary  to  specify  which  half» 
if  a  partition  has  taken  place,  and 
if  not,  to  pray  for  such  partition  by 
the  declaration. 

LaUmde  etal  va.  Lalonde. 


Jnffê  : — Qne  dans  une  action  par 
les  héritiers  d'une  femrae  commune 
en  biens»  contre  leur  père»  con- 
cluant à  ce  qu'ils  soient  déclarés 
propriétaires  de  la  moitié  d'une 
terre»  il  est  nécessaire  d'indiquer 
quelle  moitié  est  réclamée»  s'il  y 
a  en  partage»  sinon»  de  conclure  à 
tel  partage  par  la  déclaration. 
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ADMIRALTY  CASE.— Ships  Artides. 


Held  : — ^That  seamen  brought  to 
Quebec  under  articles  of  agreement 
in  which  the  euggement  is  ex- 
pressed thus  : — **  The  sereral  per- 
**  sons  whose  names  are  hereto 
"  subscribed»  hereby  aj^e  to  serre 
**  on  board  the  said  ship  in  the  se- 
**  yeral  capacities  expressed  against 
'<  their  respective  names»  on  a 
**  Toyage  from  the  port  of  LiTorpool 
<<to  C^stantinople»  thence  (ifre- 
**  auired)  to  any  ports  and  places  in 
*f  me  Mediterranean  and  Black  Seas» 
^OT  wherever  freight  may  ofibr» 
<<  with  liberty  to  call  at  a  port  for 
'^  orders»  and  until  her  retumtoa 
**  final  port  of  discharae  in  the 
'<  United  Kingdom»  or  ror  a  term 
**  not  to  exceed  twelve  months»" 
are  entitled  to»  and  can  sue  for 
their  wages  in  Qnebe/*^  and  cannot 
be  compelled  to  return  in  the  ship 
to  a  final  port  of  discharge  in  the 
United  Kingdom. 


The  Varuna^ 


Jusé  : — Que  des  marins  amenés 
à  Quebec  en  vertu  d'un  contrat 
dans  lequel  l'engagement  est  ainsi 
exprimé  : — <<  Les  personnes  dont 
<<  les  noms  sont  respectivement 
<<  souscrits  aux  présentes»  s'en^- 
**  gent  de  servir  a  bord  du  Si  vais- 
**  seau  en  les  capacités  apposées 
**  vis-à-vis  leurs  noms  respective- 
<<  ment»  dans  nn  voyage  du  port 
f*  de  Liverpool  à  Constantinople» 
<<  de  là  (s'il  est  nécessaire)  à  aucun 
<<port  ou  place  dans  la  Méditer- 
ez ranée  on  la  Mer  Noire,  ou  dans 
<<  aucun  autre  endroit  où  l'on  pourra 
<<  se  procurer  da  fret»  avec  la  £bl- 
«  culte  d'entrer  dans  un  ]^rt  pour 
**  y  prendre  des  ordres»  et  jusqu'au 
«<  retour  final  du  vaisseau  dans  un 
**  port  du  Koyaume-Uni  pour  y  dé- 
**  charger»  ou  pour  un  terme  qui 
<z  n'excédera  pas  douze  mois»"  ont 
droit  et  peuvent  poursuivre  pour  leur 
gages  à  Québec»  et  ne  peuvent  être 
contraints  de  rester  à  bord  jusqu'au 
retour  du  vaisseau  dans  un  port  du 
Royaume-Uni  pour  y  décharger. 
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AMEUBLISSEMENT. 


Held  :-That  a  eonrenant  in  a  mar- 
riage contract  that  '<  the  parties  take 
one  another  with  the  property  and 
rights  to  each  of  them  respectirely 
belonging,  and  sach  as  may  there- 
after accruei  of  what  nature  soever, 
which  said  property  moveable  or 
immoveaale  shall  enter  into  the 
community"  is  a  covenant  of  ameu- 
UUsemerU  of  all  the  property  be- 
longing to  the  parties,  notwithMand- 
ing  a  subsequent  clause  of  réaliêa' 
Hon;  and  that  consequently  the 
customary  dower  cannot  be  claimed 
out  of  the  husband's  propres. 

Moream  «••  MÊaihew$. 


Jugé: — Que  la  stipulation  dan» 
nn  contrat  de  mariage  que  ^<  les 
futurs  époux  se  prennent  avec  leurs 
biens  et  droits  à  chacun  d'eux  ap- 
partenants, et  tels  qu'ils  pourront 
leur  écheoir  ci-apres,  à  quelque 
titre  Gue  œ  soit,  lesquels  dits  biena 
meubles  ou  immeubles  entreront 
dans  la  dite  communauté  "  est  un 
ameublissement  général  de  tous  los 
biens  des  conjoints,  nonobstant 
clause  de  réalisation  subséquente  ; 
et  que  le  douaire  coutumier  ne  pent 
oonséquemment  être  léclamé  ear 
les  propres  du  mari. 


ASBITRATION.— JRot^iMiy  awe. 


Held  : — 1.  That  in  Lower  Canada 
Notaries  have  the  power  to  receive 
the  report  of  arbitrators  and  to  give 
certified  copy  of  the  swearing  in  of 
the  arbitrators  annexed  thereto,  and 
that  such  power  is  specially  recog- 
nized as  belonging^  to  them  by  the 
Statutes  2  Will.  1 V,  ch.  58,  and  13 
and  14  Vict.  ch.  114. 


2.  That  the  assessment  of  costs 
hj  arbitrators  named  under  the  pro- 
visions of  the  Statutes  above  men- 
tioned does  not  vitiate  their  report. 


Jugé  : — 1.  Que  dans  le  Bas-Ca- 
nada, les  notaires  ont  le  droit  de 
recevoir  les  sentences  arbitrales  et 
délivrer  des  expéditions  authen- 
tiques de  telles  sentences,  ainsi  que 
du  certificat  de  prestation  de  ser- 
ment des  arbitres  qui  peut  y  être 
attaché,  que  nommément  tel  pou- 
voir leur  est  reconnu  par  les  Actes 
des  â  Guil.  IV,  ch.  58,  et  13  et  14 
Vict.  ch.  114. 

2.  Que  la  liquidation  des  dépens 
par  les  arbitres  nommés  sous  l'opé- 
ration des  Actes  sus- mentionnés  ne 
vicie  pas  le  rapport. 


DremUay  a/nd  Champlain  and  St,  Lawrence  Batlroad. 
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ATTACHMENT.-^wVfe  Capias. 


BAIL  TO  SHERIFF^  LIABILITY  OF. 


Held  ;— That  Bail  to  the  Sheriff, 
for  a  Defendant  arrested  on  a  Ca- 
mus ad  Reêpondendum,  are  only 
liable  foi  the  amount  stated  in  the 
bailbond,  and  not  for  the  full  amount 
of  the  judgment  rendered  against 
such  Defendant. 

Josepk  vs.  CuviUier. 


Jugé  : — Que  les  Cautions  au  She- 
riff, pour  un  Défendeur  arrêté  sur 
un  Captas  ad  Respondendum,  ne 
sont  responsables  que  pour  le  mon- 
tant mentionné  dans  le  cautionne- 
ment, et  non  pour  le  montant  en 
entier  du  jugement  rendu  contre  tel 
Défendeur. 

94 


513 


BAILIFF.— fifole  of  Moveable  EfledM. 


Held:— That  a  bailiff  ha«  no  acT 
tion  for  the  recovery  of  the  price  of 
goods  seized  and  sold  enjuêticef 
against  the  purchaser  to  whom  he 
his  delivered  these  goods  previously 
to  his  being  paid. 

Pelletier  vs.  Lajoie. 


Ju^é  : — Qn'nn  huissier  i 
i'action  pour  le  recouvre 


n'a  point 
d'action  pour  le  recouvrement  du 
prix  d'effets  saisis  et  vendus  en  jus- 
tice, contre  un  adjudicataire  auquel 
il  a  livré  ces  effets  sans  se  faire 
payer. 

394 


BOOKS  OF  ACCOUNT,  SEIZURE  OF. 


Held:— That  books  of  account, 
titres  de  créance  and  papers  of  the 
Defendant,  in  his  possession,  are 
exempt  from  attachment,  sont  non 
saisisscUUes, 

Fraser  vs.  LoiseUe. 


Ju^é  : — Que  les  livres  de  comp- 
tes, titres  de  créances  et  papiers 
du  Défendeur,  en  ia  possession, 
sont  non  saisissables. 
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CAPIAS. 


1.  Held  :-That  an  affidavit  to  obtain 
^Capias  contains  sufficient  grounds 
for  the  belief  of  the  Defendant's 
departure,  with  a  fraudulent  intent, 
if  It  is  stated  that  the  Defendant 
refuses  to  pay  the  sum  sworn  to  be 
due  ;  that  the  vessel  of  which  he  is 
master  is  immediately  about  to  sail 
for  Europe,  and  that  the  Defsndant 
is  to  saif  therein. 

Lefebtre  vs.  TuUock. 

2.  Held  :-l.  That  a  contrainte  far 
corps  by  Capias  ad  Satisfacien- 
dum may  issue,  against  a  debtor 
refusing  to  open  his  doors  to  the 
bailiff  charged  with  a  writ  of  execu- 
tion against  him. 

2.  That  in  the  case  submitted  the 
returns  of  the  bailiff  are  sufficient 
proof  to  justify  the  issuing  of  such 
Capias. 

3.  That  an  appeal  lies  from  the 
judgment  awarding  such  contrainte 
par  corpSf  in  like  manner  as  from 
any  other  judgment  from  which  an 
appeal  is  granted  by  law. 

Mercure  and  LafranUnise. 

3.  Held  :— That  an  affidavit  for  a 
writ  of  capias  ad  respondendum, 
made  bv  the  Book-keeper  of  a 
branch  oi  the  Bank  of  Upper-Ca- 
oada,  is  sufficient 

Bank  of  Upper-Canada  vs.  Alain. 


Jugé  :— Qu'un  affidavit  pour  ob- 
tenir un  Capias  contient  des  raisons 
suffisantes  pour  la  croyance  du 
départ  du  Défendeur,  dans  la  vue 
de  frauder  le  déposant,  s'il  y  est  dit 
que  le  Défendeur  refuse  de  payer  la 
somme  alléguée  être  due;  que  le 
navire  dont  il  est  capitaine  est  sur 
le  point  de  faire  voile  pour  l'Europe, 
et  que  le  Défendeur  est  sur  le  pomt 
de  taire  le  voyage  à  bord  ce  navire. 
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Jugé  : — 1.  Qu'il  y  a  lieu  à  la  con- 
trainte par  corps  par  Copias  ad  Sa^ 
tisfaciendum  pour  refus  des  portes, 
par  un  débiteur,  à  l'huissier  chargé 
d'un  bref  d'exécution  contre  lui. 

2.  Que  dans  l'espèce  la  preuve 
résultant  des  rapports  de  l'huissier 
chargé  d'exécuter  est  suffisante 
pour  justifier  la  contrainte. 

3.  Qu'il  y  a  droit  d'appel  du  ju- 
gement ordonnant  la  contrainte  par 
corps  dans  ce  cas,  de  même  qae  de 
tout  autre  jugement  dont  l'appel  est 
iu»ordé  par  la  loi*. 

168 

Juffé: — Qu'un  affidavit  pour  un 
writ  de  capias  ad  respondendum, 
fait  par  le  teneur  de  livre  d'une 
succursale  de  la  Banque  du  Haut- 
Canadai  est  suffisant. 

318 
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4.  Held  :— That  the  allegations 
contained  in  an  affidavit  for  a  Ca- 
piasj  enumerated  in  the  report^  are 
sufficient. 

Taaier  vs.  PelUiier. 


Jngé  : — Que  lea  allégués  canteini# 
dans  un  affidavit  pour  Capias,  énu« 
mérès  dans  le  rapport^  sont  suffi- 
sants. 
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CARRIERS.— Liability  of  Steamboat  ovneri. 


Held: — 1.  That. where  a  steam- 
boat>  running  between  Quebec  and 
Montreal  as  a  tow-boat;  takes  the 
place  of  a  passenger  boat,  her 
owner  assumes  the  duties  and  liabi- 
lities of  a  common  carrier  with  res- 
pect to  the  baggage  of  the  passen- 
gers. 

2.  That  where  a  passenger  on 
board  such  boat  leaves  luff^pge  on 
the  deok>  outside  of  the  cabin  door, 
and  is  told  br  an  employé  on  board 
the  boat,  tnat  it  is  safe  in  such 
place,  the  owner  of  the  steamboat, 
in  the  event  of  the  lug^ase  being 
taken  away  and  lost,  is  liable  for 
the  vahie  thereof. 


Bahkiervs,  WUson, 


Jugé  : — 1.  Que  lorsqu'un  vapeur 
faisant  le  service  de  la  remorque 
entre  Québec  et  Montréal,  prend  la 

glace  d'un  bateau  pour  le  transport 
e  passagers,  le  propriétaire  de  tel 
vapeur  prena  sur  lui  les  devoirs  et 
la  responsabilité  d'un  commission- 
naire oïdinaire  par  rapport  aux  efiets 
des  passagers. 

2.  Que  dans  le  cas  où  un  passager 
sur  tel  vapeur  laisse  ses  effets  sur 
le  pont,  en  dehors  de  la  porte  de  la 
chambre,  sur  ce  qui  lui  est  dit  par 
un  employé  à  bord  que  ses  enets 
sont  en  sûreté  dans  tel  endroit, 
le  propriétaire  du  vaisseau  devient 
responsable  pour  la  valeur  d'iceuz, 
dans  le  cas  où  ils  sont  emportés  et 
perdus. 

90S 


CHURCHES,  BUILDING  OF. 


Held  : — That  the  Commissioners 
anpointed  under  the  Ord  :  2  Viot.  c 
29,  and  the  subsec^uent  Statutes  on 
the  same  subject,  m  what  respects 
the  building  of  churches,  parsonage 
houses,  &c.,  are  a  special  tribunal 
exercising  judicial  authority  within 
certain  limits. 

2.  That  an  acte  de  répartition 
duly  homologated  by  such  Commis- 
sioners, is  prima  facie  evidence  of 
its  contents,  at  least  until  the  con- 
trary is  established  and  proved. 

3.  That  the  right  of  appeal  in 
suits  for  the  recoveiy  of  amounts 
levied  for  defraying  the  expenses  of 
building  has  been  allowea  and  ex- 
ercised. 

Renière  and  MOleUe. 


Jugé  : — 1.  Que  les  Commissaire» 
nommés  en  vertu  de  l'Ord  :  de  la 
2e  Vict.  c.  29,  et  des  Statuts  sub- 
séquents sur  la  même  matière,  en 
ce  qui  concerne  la  construotion  d'é* 
glises,  presbytères  &c.,  fonnent  un 
tribunal  spécial,  exerçant  dans  cer- 
taines limites  l'autorité  judiciaire. 

2.  Qu'un  acte  de  répartition  lé** 
gaiement  homologué  par  ces  Com- 
missaires fait  preuve  par  lui-mêmye 
de  son  contenu,  du  moins  tant  que 
le  contraire  n'est  pas  établi. 

3.  Que  le  droit  d'appel  a  été  re- 
connu et  exercé  siu  poursuites  en 
recouvrement  de  la  répartition  im- 
posée pour  subvenir  aux  frais  de 
construction. 

87 


COMMISSION— Ftde  Ship  Bvildiko. 
CONFESSION  OF  JUDGMENT. 


Held  :-That  a  confession  of  Judg- 
ment to  which  the  Defendant  has 


Jugé  : — Qtt'n^e  confession  de  ja- 
gement  à  laquelle  le  Défendeur  a 
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Mt  his  cross,  eountersi^ed  by  his 
attornejr  <id  litem,  is  invalid  and 
insufficient;  that  the  Defendant 
mast  attach  his  signature  to  the 
eonfe8sion>  and  if  unable  to  siçi, 
the  confession  must  be  made  oy 
moans  of  a  notarial  instrument. 

JlicKenzU  vs.  Jobin. 


apposé  sa  marque  d'une  croix, 
même  quand  elle  est  contresignée 
par  son  procureur  ad  litem,  n'est  ni 
valable  ni  suffisante  ;  mais  que  le 
Défendeur  y  doit  apposer  sa  signa- 
ture, et  que  s'il^  ne  peut  signer,  la 
confession  doit  se  faire  par  un  acte 
authentique  devant  notaires. 

64 


CONSIGNEE— F«ic  Delivery  to  Consiohbb. 

CONTRAINTE  PAR  CORPS— Ftilc  Capias. 

CONVICTION.— Fa/irf%  of  eonviction  by  Magistrate. 


.  lo.  The  service  of  a  copy  of  a 
summons  issued  by  a  Magistrate, 
certified  by  the  Clerk  of  the  Peace, 
followed  by  the  appearance  of  the 
Défendant,  is  sufficient. 

2o.  A  complaint  may  be  made, 
and  summons  issued  for  two  of- 
fences, provided  the  object  be  not 
to  arrest  the  Defendant  in  the  first 
instance. 

3o.  A  conviction  for  one  of  such 
ofiences  specifying  it,  is  good. 

4o.  It  is  not  necessary  in  a  com- 
plaint for  breach  of  a  By-law,  to 
msert  the  fiy-law  itself,  or  make  a 
distinct  allegation  that  it  is  in  tbrce. 

5o.  A  case  may  be  returned  be- 
fore one  Magistrate  and  adjourned 
from  dsy  to  day  by  one  or  more  ;  it 
is  sufficient  if  the  trial  and  convie* 
tion  take  place  before  one  and  the 
e, — but  : 


60.  A  conviction  for  two  offences 
inflicting  only  one  penalty^  is  bad. 


lo.  La  signification  de  la  som- 
mation d'un  Juge  de  Paix,  certifiée 
par  le  Greffier  de  la  Paix,  suivie 
d'une  comparution  par  le  Défendeur, 
est  suffisante. 

2o.  Il  peut  être  potté  plainte  pour 
deux  offenses,  et  sommation  éma- 
née sur  icelle,  pourvu  oue  l'objet 
ne  soit  paJs  d'arrêter  le  Uéfendeur 
d'abord. 

3o.  Une  conviction  pour  l'une  de 
ces  offenses  indiquant  laquelle,  est 
bonne. 

4o.  Il  n'est  pas  nécessaire  dans 
une  plainte  pour  l'infraction  d'un 
règlement,  d'j  insérer  tel  règle- 
ment, ni  d'alléguer  spécifiquement 
que  tel  règlement  est  en  force. 

5o.  Une  cause  peut  être  rapportée 
devant  un  Juge  de  Faix  et  ajournée 
de  jour  en  jour  par  un  ou  plusieurs 
autres  Juges  de  Faix;  il  est  seu- 
lement nécessaire  que  le  procès  et 
la  conviction  aient  lieu  devant  le 
même, — mais  : 

60.  Une  conviction  pour  deux 
offenses  qui  n'inflige  qa'une  pé- 
nalité, est  vicieuse. 


Carignan  and  MorUreal  Harbour  Commissioners. 

COPARTNERS,  LIABILITY  OF  EFFECTS  OF. 


479 


'Held:— That  the  effecto  of  Co- 
partners sold  under  execution,  are 
not  liable  to  the  creditors  of  one  of  the 
Copartners  individually,  until  after 
payment  of  the  partneiahip  cre- 
ditors. 
Msodpts.  Vincent. 


Jugé:— Que  les  efibts  de  Sodé- 
tairesy  vendus  par  autorité  de  justice, 
ne  sont  pas  sujets  au  réclamations 
dea  créanoien  de  l'un  des  associés, 
avant  aue  les  créanciers  de  la  so- 
ciété niaient  été  payés. 
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COSTS— r«îe  Electio». 
COSTS,  PRIVILEGE  FOR. 


Held  : — That  a  seizing  creditor  is 
ODly  entitled  to  be  collocated,  by 
privilege,  upon  the  proceeds  of  a 
judicial  sale,  for  the  costs  of  an  or- 
dinary action  hy  default  settled  at 
the  sum  of  £4  9  0. 

Denis  vs.  St.  BUaire* 


Jugé  : — Qu'un  créancier  saisis- 
sant n'a  droit  d'être  colloque,  par 
privilège,  sur  le  produit  d'une  vente 
judiciaire,  que  pour  les  frais  d'une 
action  ordinaire,  jugée  par  défaut, 
taxés  à  X4  9  0. 


COSTS.— -^010  Uvitd  if»  IndderUal  Proceedings. 


Held  .-—That  a  Plaintiff  has  no 
right  to  demand  an  attachment 
for  contempt  against  a  Defendant 
who  has  been  condemned  to  pay 
costs  upon  an  incidental  proceeding  ; 
but  that  such  Plaintiff  is  entitled  to 
demand  an  execution  during  the 
pendency  of  the  case. 

Ferguson  vs.  Gilmour. 


Jugé  : — Qa'un  Demandeur  n'a  pas 
le  droit  de  demander  une  contrainte 
pour  mépris  de  cour,  contre  un  Dé- 
tendeur -qui  a  été  condamné  à  payer 
des  frais  sur  des  procédures  inci- 
dentes ;  mais  que  tel  Demandeur  à 
droit  de  demander  une  exécution 
durant  la  litespendenoe  du  procë  . 

42. 


CURRENCY.— Coin  of  the  United  States. 


Held  : — That  no  silver  coin  of  the 
United-States  of  America,  is  legal 
current  mioney  in  the  Province  of 
Canada. 

Sauvette  vs.  Scott. 


Jugé  :— Qu'aucun  argent  mon- 
noyé  des  Etats-Unis  d'Amérique, 
n'a  cours  légal  dans  la  Province  du 
Canada. 
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CUSTOMS. 


Held  : — ^That  upon  importation  of 
goods  from  a  foreiffn  country  into 
Canada,  duty  may  to  charged  on 
such  goods,  either  on  their  value  at 
the  time  of  the  purohsse  of  the  same, 
or  upon  their  value  at  the  time  of 
export,  on  the  contingency  of  a  rise 
in  the  interval. 

Moffatt  and  BoîOhiUîer. 


Jugé  : — Que  sur  l'importation  de 
marchandises  de  pays  étrangers  en 
cette  Province,  les  droits  imposés 
sur  icelles  peuvent  être  chargés  sur 
la  valeur  de  telles  marchaiMises  à 
l'époque  de  leur  achat,  ou  sur  leur 
valeur  à  l'époque  de  leur  exporta- 
tion, dans  le  cas  d'une  augmentation 
de  valeur  dans  l'interval. 

•      235and305 


DAMAGES,  BREACH  OF  CONTRACT. 


Held  :— That  in  the  case  of  the 
non  execution  of  a  contract  of  lease, 
the  lessee  can  only  recover  such 
damages  as  are  the  immediate 
result  of  such  non  execution,  and 
not  the  consequential  damages 
which  the  parties  could  not  have 


Jugé  : — Que  dans  le  cas  d'inexé- 
cution d'un  contrat  de  louage  on 
autre,  le  preneur  n'a  droit  de  rece- 
voir que  les  dommages  qui  résultent 
directement  de  telle  inexécution,  et 
non  ceux  qui  n'en  ressortentçae 
naturellement^  et  que  les  parties 
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foreseen  ;  that  the  Plaintiff  cannot 
reoo^er,  as  damages,  what  he  might 
have  made  in  consequence  of  an 
unforseen  event,  by  subletting  the 
building  for  a  purpose  foreign  to  its 
legitimate  use;  that  the  Plaintiff 
having  leased  a  theatre  cannot 
claim  in  the  shape  of  damages 
what  he  might  have  received  from 
the  Government  for  giving  up  his 
lease»  the  legislative  buildings  hav- 
ing since  such  lease  been  destroyed 
by  fire,  and  the  theatre  being  the 
only  building  fit  for  the  sittingë  of 
the  Legislature. 
Lu  vs.  Music  Hall  Association. 


n'ont  pu  prévoir  ;  que  le  preneur  ne 
peut  réclamer,  comme  dommages, 
ce  qu'il  aurait  pu  gagner,  par  suite 
d'un  événement  imprévu,  en  soua- 
louant  l'édifice  pour  un  oljet  autre 

2ue  sa  destination  ordinaire  ;  que  le 
demandeur,  ayant  loué  un  theatre, 
ne  peut  réclamer  sons  forme  de 
dommages  ce  qu'il  aurait  pu  rece- 
voir du  Gouvernement  pour  renon- 
cer à  son  bail,  les  chambres  lé^s- 
latives  ayant  été  depuis  détruites 
par  un  incendie,  et  le  théâtre  étant 
le  seul  local  convenable  pour  les 
séances  de  la  Législature. 

134 


DELIVERY  TO  CONSIGNEE. 


Held  : — That  the  placing  of  goods 
on  board  of  a  schooner  by  a  debtor, 
addressed  to  his  creditor,  without  a 
previous  sale  or  agreement  to  that 
effect, 'does  not  transfer  the  proper- 
ty nor  the  possession  to  the  con- 
signee, and  such  goods  may  be 
legally  seized  as  the  property  of  the 
consignor,  notwithstandmg  the  h\\\ 
of  lading  signed  by  the  master  of 
such  schooner,  if  such  seizure  take 

C»  before  the  goods  reach  the 
ds  of  the  consignee. 

Frechette  vs.  Corbet. 


Jugé  : — Que  la  remise  d'effets  à 
bord  d'une  goélette  par  un  débiteur, 
en  consignation  à  son  créancier, 
sans  une  vente  ou  convention 
préalable  à  cet  effet,  n'en  transfère 
pas  de  suite  la  propriété  ni  la  pos- 
session a  tel  créancier,  et  qu'ils 
peuvent  être  saisis  légalement 
comme  appartenant  au  consigna- 
teur,  nonobstant  le  connaissement 
qu'en  a  signé  le  maître  de  la 
goélette,  si  la  saisie  a  lieu  avant 
qu'ils  soient  parvenus  au  consigna- 
taire. 
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DELIVERY  OF  GOODS  AT  THE  CUSTOMS. 


The  Respondent,  as  master  of  a 
Vessel,  had  brought  from  Liverpool, 
a  c^nantity  of  galvanized  metal 
deliverable  at  the  Port  of  Quebec, 
to  "  order  or  assigns,"  and  no  con- 
signee being  found,  the  Respondent 
sent,  among  others,  to  tne  Ap- 
pellant, to  ascertain  if  he  was  the 
importer,  the  latter  answered  that 
he  expected  a  quantity  of  metal, 
but  not  having  received  any  advice 
of  its  arrival,  lie  would  not  take  it. 
The  Statute  regulating  the  Customs 
requires,  that  importers  should, 
within  five  days  after  the  arrival  of 
(he  Vessel,  land  the  goods  and  pay 
the  duties  thereon,  and  that  in 
default  thereof,  it  shall  be  lawful 
for  the  Ofiicers  of  Customs  to  con- 


L'Intimé,  maître   d'un  Navire, 
avait   apporté    de    Liverpool,   une 

Quantité  de  métal  galvanisé  qui 
evait  être  livrée  dans  le  Port  de 
Québec,  "  à  ordre,"  et  le  consigna- 
taire  n'ayant  pu  être  trouvé,  l'Intimé 
fit  des  perquisitions  pour  le  décou- 
vrir, et,  entre  autres,  fit  demander 
à  l'Appelant  s'il  en  était  l'impor- 
tateur, auauel  celui-ci  repondit  qu'il 
attendait  ae  tels  effets  mais  qu'il 
ne  les  prendrait  pas,  vu  qu'il 
n'avait  reçu  aucun  avis  de  leur  ar- 
rivée. Le  Statut  qui  règle  les  droits 
de  Douane  exige,  que  tout  impor- 
tateur devra,  dans  les  cinq  jours  qui 
suivront  l'arrivée  d'un  Navire,  faire 
mettre  à  terre  ses  effets  et  payer  les 
impôts  sur  iceux,  et  qu'à  aéfaut  de 
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Tey  such  goods  to  the  Customs' 
warehouse.  The  metal  was  kept 
on  board  for  12  days  after  arrival^ 
and  by  authority  ot  the  Collector  of 
Customs,  conveyed  in  an  order  to 
the  Oflicer  of.  that  Department  on 
board,  directing  him  to  land  the 
metal  and  conyey  it  to  the  Customs' 
warehouse,  the  metal  was  landed 
on  the  wharf,  where  it  lay  for  some 
days  exposed  to  the  rain  and 
weather,  by  the  action  of  which  it 
was  damaged  ;  and  the  Appellant 
haying  sued  for  these  damages  it 
was  — 

Held  :--That  the  Respondent  had 
fully  complied  with  the  terms  and 
conditions  of  the  Bill  of  Lading, 
that  there  was  no  negligence  or 
carelessness  on  his  part,  and  that 
he  was  not  responsible  for  these 
damages. 

Sœtt  and  Hescrqff'. 


ee  faire,  il  sera  loisible  aux  Officie» 

de  Douane  de  transporter  telles  mar- 
chandises au  magasin  des  Douanes. 
Les  marchandises  furent  gardées  à 
bord  pendant  douze  jours  après  l'ar- 
rivée du  Navire,  et  après  ce  délai, 
par  ordre  du  Collecteur  à  l'Offieier 
de  Douane  à  bord,  lui  commandant 
de  faire  mettre  à  terre  ces  marchaa- 
disesy  et  les  transporter  au  magasin 
des  Douanes,  elles  furent  déchar^ 
gées  sur  le  ouai,  où  elles  restèrent 
pendant  quelques  jours  exposées  an 
mauvais  temps,  et  furent  endomma- 
gées, et  l'Appelant  ayant  institué 
une  action  en  dommages  il  fui — 

Jugé  : — Que  l'Intimé  s'était  en- 
tièrement conformé  aux  termes  et 
conditions  du  Connaissement,  qu'il 
n'y  avait  aucune  négligence  on 
man(jue  de  soins  de  sa  part,  et  qu'il 
n'était  pas  responsable  de  ces  dom- 
mages. 
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DONATION— Fuie  Rboistration. 
DON  ATION.— Lio^i^t/y  qf  Donee  to  pay  debts  of  Donor. 


Held: — ^That  a  donee,  bound  to 
pay  the  debts  of  the  donor,  may  be 
condemned  to  pay  the  amount  of 
a  judgment  rendered  against  the 
vacant  estate  of  the  donor,  posterior 
in  date  to  the  passing  of  the  dona- 
tion, upon  the  mere  production  of 
such  judgment,  and  without  it  be 
necessary  to  prove  that  the  debt 
existed  prior  to  the  passing  of  the 
donation,  otherwise  than  by  what 
is  staled  in  such  judgment.  Contra  : 
— Mkrcdith,  Justice»  is  of  opinion 
that  the  debt  for  which  the  judg- 
ment has  been  rendered,  having  no 
date  certain,  and  there  being  no 
proof  of  its  existence,  prior  to  the 
passing  of  the  donation,  the  donor 
IS  not  fiable»  and  the  action  ought 
to  be  dismissed. 

Aylmn  vs.  AUsopp. 

DONATION, 


Jugé  : — Qu'un  donataire,  obligé 
de  payer  les  dettes  du  donateur, 
peut  être  condamné  à  payer  le 
montant  d'un  jugement  rendu  contre 
la  succession  vacante  du  donateur, 

Cérieurement  à  la  passation  de  la 
Ltion,  sur  la  simple  production 
de  tel  jugement,  et  sans  qu'il  soit 
nécessaire  de  prouver  que  la  dette 
existait  avant  la  passation  de  la 
donation,  autrement  que  par  l'énon- 
cé du  jugement  Contra: — Meui- 
niTH,  Juge,  est  d'opinion  que  la 
dette  qui  est  Tobjet  du  jugement, 
n'ayant  pas  une  date  certaine,  et  ne 
paraissant  pas  avoir  eu  son  exis- 
tence avant  la  donation,  le  donataire 
n'en  est  pas  tenu,  et  que  l'action 
doit  être  déboutée. 


as? 


Delivery  of  Moveable  Efeds, 


Held  : — That  a  donation  of  mo- 
veables made  by  a  contract  of  mar- 
riaf^e  does  not  require  an  actual 
delivery. 

^tie  vs.  Aikins. 


Jugé  : — Qu'une  donation  de  men«- 
bles  contenue  dans  un  contrat  de 
mariage  ne  requiert  point  tradition. 
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EJECTION,  CONTESTATION  OF.— Co«/«. 


The  Défendants  presented  peti- 
tions to  the  House  of  Assembly 
against  the  Election  and  Return  of 
one  of  its  Members^  which  were 
referrA  to  the  usual  select  commit'- 
tee.  The  Defendants  subsequently 
applied  for  a  commission  to  ex- 
amine witnesses,  &c.,  and  the  com- 
mittee, under  the  statute,  appointed 
the  Plaintiff  (who  is  a  Circuit  Judge 
for  Lower  Canada,)  Commissioner. 
The  Plaintiff  performed  the  duties 
incumbent  on  him  to  fulfil,  fiefore 
the  committee  had  made  their  final 
report,  the  House  was  dissolved  by 
proclamation  of  the  Governor  Ge- 
neral, and  the  committee  thereby 
for  ever  precluded  from  making  a 
final  Report.  The  statute  enacts 
that  the  Commissioner  shall,  im- 
mediately after  the  select  committee 
shall  have  made  their  final  report 
to  the  House  on  the  merits  of  the 
petition,  be  entitled  to  demand  and 
receive,  from  the  parties  upon 
whose  application  to  the  select 
committee  such  Commissioner  shall 
have  been  appointed,  fifty  shillings 
for  every  day  on  which  such  Com- 
missioner shall  have  been  engaged 
on  such  commission,  and  his  tra- 
velling expenses. 

Held  :— In  a  suit  by  the  Plaintiff 
to  recover  from  the  Defendants  the 
sums  allowed  by  statute,  that  the 
Plaintiff  had  no  right  of  action, 
either  under-  the  statute  or  at  com- 
mon law. 

PùiotT  VB.  Bezeau, 


Les  Défendeurs  présentèrent  des 
requêtes  à  la  Chamore  d'Assemblée 
contre  l'Election  de  l'un  de  ses 
Membres,  lesquelles  furent  référées 
an  comité  spécial  en  pareils  cas. 
Les  Défendeurs  subséquemment 
demandèrent  une  commission  pour 
l'examen  de  témoins,  etc.,  et  le  co- 
mité, en  vertu  du  statut,  nomma  le 
Demandeur  (qui  est  Juge  de  Circuit 
pour  le  Bas-Canada)  Commissaire. 
Le  Demandeur  remplit  les  devoirs 
que  lui  imposait  cette  charge. 
Avant  que  le  comité  eut  fait  son 
rapport  final,  la  Chambre  fut  dis- 
soute par  proclamation  du  Gouver- 
neur Général,  et  le  comité  par  cela 
empêché  de  ne  jamais  faire  aucun 
rapport  final.  Il  est  pourvu  par  le 
statut  que  le  Commissaire,  immé- 
diatement après  que  le  comité 
spécial  aura  tait  son  rapport  final  à 
la  Chambre  sur  les  mérites  de  la 
requête,  aura  droit  de  demander  et 
recevoir,  des  parties  à  la  demande 
desquelles  le  comité  spécial  aura 
nommé  tel  Commissaire,  cinquante 
chelins  pour  chaque  jour  qu'il  aura 
été  employé  dans  l'exécution  de  sa 
charge,  et  ses  frais  de  voyage. 


•  Jugé: — Daïis  une  action  par  le 
Demandeur  contre  les  Défendeurs, 
pour  recouvrer  le  montant  accordé 
par  le  statut,  que  le  Demandeur 
n'avait  aucun  droit  d'action,  soit  en 
vertu  du  statut  soit  en  vertu  du  droit 
commun. 
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EBASVBES.'^olidarUé. 


Held  : — lo.  That  words  struck  ont 
and  marginal  notes  m  a  return  or 
certificate  of  seizure,  not  noticed 
therein,  do  not  always  make  such 
return  void,  and  the  court,  accor- 
ding to  circumstances,  may  main- 
tain its  validity. 

2o.  That  in  the  case  submitted, 
upon  an  action  en  garantie  d*Mc* 


Ju^: — lo.  Que  les  ratures  et 
renvois  dans  un  certificat  de  si^i- 
fioation,  non  mentionnés,  r^^  vicient 
pas  toujours  le  rapport,  et  que  la 
cour,  suivant  les  circonstances, 
peut  maintenir  tel  rapport. 

2o.  Que  dans  l'espèce,  sur  de- 
mande en  garantie  d'éviction  contre 
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tion  against  joint  sureties,  the  judg- 
ment must  express  that  the  De- 
fendants are  jointly  and  severally 
condemned  to  guaranty  the  Plaintiff. 
Démets  and  Parant^ 


des  oautions  solidaires,  le  jugement 
doit  exprimer  la  solidarité  entre  les 
cautions  condamnées  à  indemniser 
le  Demandeur. 

36 


EVIDENCE— Fuie  Slamdkb,  pboof  of. 
FOREIGN  JUDGMENT. 


Held  : — That  a  plea  by  which  it 
is  alleged  that  a  suit  has  already 
been  brought  and  decided  in  a  com- 
petent foreign  tribunal,  by  the 
same  Plaintiff  against  the  same  De- 
fendant, for  the  same  causes  of  ac- 
tion, is  a  good  plea,  more  espe- 
cially if  it  sets  up  payment  of  the 
judgment  by  the  Defendant. 

Vaughan  vs.  Campbdl, 


Jugé  : — Qu'une  défense  par  la- 
quelle il  est  allégué  qu'une  action 
a  déjà  été  intentée  devant  un  tri- 
bunal étranger,  par  le  même  De- 
mandeur contre  le  même  Défen- 
deur, pour  les  mêmes  causes  d'ac- 
tion, est  un  bon  plaidoyer,  et  par- 
ticulièrement si  la  défense  allègue 
paiement  du  jugement. 
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GUARDIAN  TO  SEIZURE,  CLAIM  OF. 


The  Plaintiff  became  the  guar- 
dian of  a  vessel  seized  on  the  stocks 
under  a  Writ  of  Saisie-Revendica- 
tion addressed  to  the  Sheriff,  issued 
at  the  instance  of  the  Defendant. 
Sometime  afterwards,  the  vessel 
was  launched  by  the  parties  in 
whose  possession  the  vessel  was  at 
the  time  of  the  seizure,  without  any 
authority.  She  lay  in  port  for  fifteen 
months,  and  thereby  suffered  con- 
siderable damaee.  She  moreover 
always  remained,  de  facto,  in  the 
possession  of  the  last  named  parties, 
and  the  disbursements  incurred  for 
the  keeping  and  custody  of  the  ves- 
sel were  made,  not  by  the  Plaintiff, 
but  by  a  brother  of  one  of  the  par- 
ties who  held  possession  of  the 
vessel. 

Held  : — ^That  in  an  action  by  the 
Plaintiff  to  recover  these  disburse- 
ments, he  had,  under  the  ciroum- 
stances,  no  claim  against  the  De- 
fendant at  whose  instance  the  sei- 
zure had  been  made. 

Dinning  vs.  Jeffery. 


Le  Demandeur  devint  le  gardien 
d'un  vaisseau  saisi  sur  ses  clumtien 
en  vertu  d'un  Writ  de  Saisie-Re- 
vendication adressé  au  Shérif, 
émané  à  la  poursuite  du  Défendeur.  ^ 
Quelque  temps  après  le  vaisseau 
fut  lancé  par  les  parties  en  la  pos- 
session desquelles  il  était  lore  de  la 
saisie,  sans  aucune  autorité.  Le 
vaisseau  resta  dans  le  port  pendant 
quinze  mois,  et  souffrit  en  consé- 
quence des  dommages  considéra- 
bles. De  plus  le  vaisseau  resta  ton- 
joure,  en  effet,  en  la  possession  des 
mêmes  parties,  et  les  déboursés 
encourus  pour  la  garde  du  vaisseau 
furent  faits,  non  par  le  Demandeur, 
mais  par  le  frère  de  l'une  des  par- 
ties qui  en  était  en  possession. 

Jugé  : — Que  dans  une  action  par 
le  Demandeur  pour  recouvrer  ces 
déboursés,  il  n'avait,  dans  les  cir- 
constances, aucun  droit  de  réclamer 
contre  le  Défendeur  à  la  pourouite 
duquel  le  vaisseau  avait  été  saisi. 

18SL 


HABEAS  CORPUS— 
Vide  Imprisonukiit  of  Rbtusicinq  Officuu 


621 


IMPRISONMENT  OP  RETURNING  OFFICER,  BY  THE  LEGIS- 
LATIVE ASSEMBLY. 


Held  :— lo.  That  by  the  Statutes 
12  Vic,  c.  27,  and  14  and  16  Vic, 
c.  1,  Returning  OiRcers,  and  their 
Deputies,  hava  been  and  are  sub- 
ject to  punishment  by  the  House  of 
Assemoly  for  malversation  ;  that 
malversation  on  their  part  is  a  spe- 
cial breach  of  privilege  of  the 
House,  as  an  attempt  to  put  in  or 
keep  out  a  member  unjustly  ;  and 
that  the  general  power  accorded  in 
cases,  not  specially  provided  for  in 
the  Statutes,  must  almost  always 
relate  to  the  Returning  Officer,  or 
his  Deputy,  or  to  some  person,  not 
a  member,  in  respect  of  whom  the 
House  is  authorized  to  make  such 
orders,  as  to  the  House  may  seem 
proper,  necessarily  implying  a 
power  in  the  House  to  enlorce  such 
order. 


2o.  That  the  House  of  Assembly 
has  the  power,  as  a  power  neces- 
sary for  Its  existence,  and  the  pro- 
per exercise  of  its  functions,  of  de- 
termining judicially,  all  matters 
touching  the  election  of  its  own 
members,  including  therein  the 
performance  of  the  duty  of  those 
officers,  who  are  entrusted  with  the 
regulation  of  the  election  of  its 
members. 

3o.  That  Courts  of  law  cannot  in- 
quire into  the  cause  of  commitment 
by  either  House  of  Parliament,  nor 
discharge,  nor  bail  a  person,  who 
is  in  execution  by  the  judgment  of 
any  other  tribunal  ;  yet  if  tne  com- 
mitment should  not  profess  to  be 
for  a  contempt,  but  is  evidently  ar- 
bitraij,  unjust  and  contrary  to  every 
principle  of  positive  law  or  national 
justice,  the  Court  will  not  only  be 
competent,  but  bound  to  discharge 
the  party. 


4o.  That  a  commitment,  by  either 
House  of  Parliament,  may  be  exa- 
mined upon  a  return  to  a  writ  of 
Habeaa  Corpus. 


Jugé  :— lo.  Que  par  les  Statuts  12 
Vict.,  c  27,  et  14  et  15  Vict.,  c. 
1,  les  OfHciers  Rap'porteurs,  et  leurs 
Dépotés,  ont  été  et  sont  sujets  à 
être  punis  par  la  Chambre  d'As- 
semblée pour  malversation  ;  que  la 
malversation  de  leur  part  est  une 
violation  spéciale  des  privilèges  de 
la  Chambre,  comme  tentative  d'in- 
troduire injustement  un  membre  ou 
de  l'en  faire  rejeter  ;  et  que  le  pou- 
voir général  accordé  dans  toes  cas, 
pour  lesquels  il  n'y  a  aucune  provi- 
sion spéciale  par  un  Statut,  doit 
firesque  toujours  avoir  rapport  a 
'Officier  Rapporteur,  ou  à  son  Dé- 
puté, ou  à  quelqu'un  qui  n'est  pas 
membre,  relativement  à  ^ui  la 
Chambre  est  autorisée  à  faire  tels 
ortdres  qu'elle  jugera  à  propos,  et 
que  ce  pouvoir  donne  nécessai- 
rement à  ta  Chambre  le  pouvoir  de 
mettre  tels  ordres  à  exécution. 

2o.  Que  la  Chambre  d'Assemblée 
possède,  comme  étant  nécessaire  à 
son  existence  et  à  l'exercice  de  ses 
fonctions,  le  pouvoir  de  déterminer 
judiciairement  toute  matière  tou- 
chant à  l'élection  de  ses  propres 
membres,  compris  la  manière  . 
dont  les  officiers  qui  sont  chargés 
de  la  conduite  des  élections  de  ces 
membres,  remplissent  leurs  devoirs. 

3o.  Que  les  Cours  de  justice  ne 
peuvent  s'enquérir  de  la  cause  de 
détention  par  l'une  ou  l'autre  Cham- 
bre, ni  aéchar^r,  ni  admettre  à 
caution  une  partie  qui  subit  la  sen- 
tence d'aucun  autre  tribunal  ;  néan- 
moins si  le  mandat  ne  constate  pas 
que  l'ofiense  ait  été  un  mépns, 
(contempt)  mais  au  contraire  est 
évidemment  arbitraire,  injuste  et 
opposé  à  tout  principe  de  droit  établi 
ou  de  justice,  non  seulement  la 
Cour  serait  compétente,  mais  il 
serait  de  son  devoir  de  décharger 
la  partie. 

4o.  Qu'un  mandat  d'arrêt,  par 
l'une  ou  l'autre  Chambre,  peut  être 
examiné  sur  un  retour  à  un  Writ 
d'Habeas  Corpus. 
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5o.  That  the  Justices  here^    osj 
well  as  ia  England,  possess,  and 
hare  exercised  the  power  to  issue 
writs  of  Habeas  Corpus  in  matters  I 
of  commitment  by  either  House  of 
Parliament. 

60.  That  the  Proyincia!  Statutes 
12  Vict,  cap.  27,  and  14  and  15 
Vict.,  cap.  1,  inTest  the  House  of 
Assembly  with  power  to  punish,  by 
imprisonment,  a  Deputy  Returning 
Officer  for  malfeaaance  or  breach 
of  privilege. 


LavaU. — Ex  parte. 


5o.  Que  les  Juges  dans  ce  pays, 
comme  en  Angleterre,  possèdent, 
et  ont  exercé  le  pouvoir  d'émaner 
des  writs  d'Habeas  Coipit6  en  ma- 
tières de  détention  par  l'une  ou 
l'autre  Chambre  du  Parlaient. 

6o.  Que  les  Statuts  Provinciaux  19 
Vie,  c.  27,  et  14  et  16  Vie,  cap.  1, 
donnent  pouvdr  à  ia  Chambre 
d'Assemblée  de  punir,  par  em- 
prisonnement, un  Député  Officier 
Rapporteur  pour  malversation  com- 
me violation  de  privilège. 
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INSCRIPTION  DE  FAUX. 


Held: — That  an  Inscription  en 
Paux  cannot  be  maintained  against 
a  notarial  copy  containing  a  slight 
alteration  or  erasure,  as  in  the  case 
submitted,  altering  the  word  **par^ 
ties  "  so  as  to  make  it  **  party  • 


Halpin  and  Ryan, 


Jugé  : —  Qu'une  Inscription  en 
Faux  ne  peut  être  maintenue  à  rai- 
son d'une  surcharge  sans  impor- 
tance, dans  l'acte  argué  de  faux, 
comme,  dans  l'espèce,  la  transfor- 
mation de  *^  parties,^'  en  *' party  ^ 
au  moyen  de  rature  et  surcharge. 
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INSURANCE. 


Held:— lo.  That  the  interest  of 
the  vendor  of  real  property,  in  a 
Policy  of  Insurance  against  fire, 
effected  by  the  vendor  previous  to 
the  sale,  passes  by  operation  of  law 
to  the  purohaser,  the  sale  being 
notified  to  the  Company. 

2o.  That  a  payment  made  by  the 
Insurance  Company  to  the  vendor, 
on  a  loss  occuring  after  the  sale,  of 
a  sum  greater  than  the  balance  of 
the  purchase  money  remaining  un- 
paid, enures  to  the  benefit  m  the 
purchaser  as  a  discharge  from  such 
balance. 

Ledaire  vs.  Crapser, 


Jugé  :— lo.  Que  l'intérêt  du  ven- 
deur d'un  inmieuble,  dans*  une 
Police  d'Assurance  contre  le  feu 
effectuée  par  le  vendeur  avant  la 
vente,  est  transporté  de  plein  droit 
à  l'acquéreur  par  la  sigiiification  de 
la  vente  à  la  Compagnie. 

2o.  Que  le  paiement  fait  par  la 
Compagnie  d'Assurance  au  ven- 
deur, sur  une  perte  faite  après  la 
vente,  d'une  somme  excédant  la 
balance  du  prix  d'achat  restant  due, 
profite  à  l'acquéreur,  comme  paie- 
ment de  la  balance. 
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INVENTORY— Fûfc  Tutohship. 
JURY  raiAL.— /n^ttrancc  case. 


Held:— That  a  suit  for  the  re- 
covery of  the  amount  of  a  Policy  of 
Insurance,  against  fire,  may  be 
tried  by  a  Jury. 


Jugé  : — Qu'une  poursuite  pour  le 
recouvrement  du  montant  d'une 
Police  d'Assurance,  contre  le  feu, 
peut  être  soumise  à  un  Jury. 


MeGiUivray  «0^  TThe  Montreal  Insurance  Company, 
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LEASE  FOR  NUMBER  OF  YEARS,  EFFECT  OF. 


Held.-— lo.  That  \he  lessee  of  a 
lot  and  water  power  near  the  La- 
chine  Canal,  and  within  the  limits 
ef  the  City  of  Montreal,  from  the 
Commissioners  of  Publio  Works 
under  a  lease  lor  twenty  one  years, 
renewable  for  ever  on  the  terms 
mentioned  in  the  lease,  has  a  Jus 
in  re,  and  is  liable  for  Cit^  taxes 
and  assessments,  as  proprietor  of 
the  leased  property. 

J2o.  That  such  lease  is  an  aliena- 
tion of  the  domaine  utile,  the  Crown 
having  only  the  domaine  direct, 
and  it  made  previous  to  the  14th 
and  16th  Vict.,  cap.  128,  is  not  af- 
fected by  the  powers  conferred  njwn 
the^  Corporation  of  the  City  by  the 
92nd  Section  of  that  Act.^ 


Hmrvey.^Ex  parte. 


Jugé  : — lo.  Que  le  preneur  à  bail 
d'un  emplacement  et  pouvoir  d'eau, 
près  le  Canal  Lachme,  dans  les 
limites  de  la  Cité  de  Montréal,  par 
bail  des  Commissaires  des  Travaux 
Publics,  pour  vingt  et  un  ans,  av«o 
faculté  de  le  renou voiler  à  perpé- 
tuité aux  conditions  mentionnées 
dans  le  bail,  acquiert  un  fus  in  re, 
et  devient  responsable,  comme  pro- 
priétaire du  fonds  baillé,  des  taxes 
et  cotisations  imposées  par  la  Cité. 

2o.  Que  tel  bau  emporte  aliéna- 
tion du  domaine  utile,  la  Couronne 
ne  retenant  que  le  domaine  direct, 
et  que  si  il  est  foit  avant  la  passa- 
tion de  i'Aole  de  la  14e  et  15e  Vict. 
chap.  128,  ce  bail  n'est  pas  affecté 
par  les  pouvoirs  conférés  à  la  Cor- 
})oration  de  la  Cité  par  la  92e  Sec- 
tion de  cet  Acte. 
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LEGACY— Firfc  Will. 
LESSOR  AND  LESSEE. 


Held  :-~That -a  lessee  of  land 
cannot  set  up,  as  against  his  lessor, 
Plaintiff  in  a  petitorv  action,  ame- 
liorations made  by  the  lessee  on  the 
land  sought  to  be  recovered. 

Peltier  vs,  Larichelière* 


Jugé: — Que  le  locataire  d'une 
terre  ne  peut,  à  l 'encontre  d'une 
action  pétitoire  portée  contre  lui  par 
le  locateur,  plaider'  qu'il  a  fJEdt  des 
améliorations  sur.  la  terre  réclamée 
par  le  Demandeur. 
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LIABILITY  OF  BUILDERS. 


HeId:~That  the  builder  is  res- T 
ponsible  for  the  vices  du  sol,  al- 
though he  be  bound  by  his  contract 
to  follow  certain  plans  and  speci- 
fications under  the  direction  of  an 
architect  employed  by  the  pro- 
prietor. 

Brown  and  Laurie, 

LIEN. 


Jugé:— Que  le  constructeur  est 
responsable  des  vices  du  sol,  non- 
obstant qu'il  se  soit  engagé  à 
suivre  certains  plans  et  devis  sous 
la  direction  d'un  architecte  employé 
par  le  propriétaire. 
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Held  : — That  effects  upon  which 
a  Defendant  has  a  lien  will  not  be 
delivered  up  out  of  his  possession, 
in  an  action  of  revendication,  unless 
the  amount  of  his  claim  be  depo- 
sited in  Court,  in  lieu  of  the  effects. 


BeU  vs.  Wilson. 


Jugé: — Que  des  efiets  sur  les- 
quels un  Défendeur  réclame  un 
gagOi  ne  seront  point  mis  hors  de 
sa  possession,  dans  une  action  en 
revendication,  à  moins  que  le  mon- 
tant de  sa  réclamation  ne  soit  dé- 
posé en  Cour,  pour  tenir  lieu  du 

^''  491 
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LODS  ET  VENTES. 


Held:— lo.  That  it  is  lawful,  if 
there  are  two  different  means  of 
effecting  a  purchase  of  land,  to 
adopt  that  which  is  free  from,  or 
less  productive  of,  seisniorial  dues, 
provided  the  contract  Be  serious  and 
made  in  good  faith  and  without 
deceit. 

2o.  Th^t  in  the  case  submitted, 
there  was  deceit  inasmuch  as  the 
exchange  was  said  to  have  been 
made  without  any  return  (ioulte), 
whereas  it  was  in  evidence  that  a 
90ulte  of  11)000  franca  was  stipu- 
lated ;  that  the  exchange  being  thus 
mixed  with  sale,  lods  et  ventes  had 
accrued  and  were  jlae  on  the  said 
mmlte, 

BoUand  and  Lareau, 


Jugé: — le.  Que  de  deux  voies 
difiérentes  de  faire  une  acquisition, 
il  est  permis  de  choisir  celle  qui 
est  exempte,  ou  moins  productive, 
de  droits  seigneuriaux,  pourvu  (jue 
la  convention  soit  sérieuse  et  sm- 
cère  et  non  simulée. 

2o.  Que  dans  l'espèce  il  y  avait 
simulation,  en  ce  que  l'échange 
était  dit  avoir  été  fait  sans  soulte, 
tandis  qu'il  avait  été  constaté  par  la 

Sreuve  qu'il  y  avait  de  fait  eu  soulte 
e  11,000  francs;  que  l'échange 
étant  mêlé  de  vente,  il  y  avait  jus- 
qu'à concurrence  de  la  soulte,  ou- 
verture aux  profits  de  lods  et 
ventes. 
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MARRIED  WOMES, Security  by. 
Held  : — That  the  express  autho- 1     Jugé  : — Que    l'autorisation    ex- 


rization  of  the  husbana  to  his  wife,  |  presse  du  mari  à  sa  femme,  sé- 
êéparée  de  biens,  to  become  bound  i  parée  de  biens,  pour  s'engager 
his  surety,  is  sufficiently  proved  comme  sa  caution,  est  suffisamment 


by  a  notarial  deed  signed  by  them, 
in  the  beginning  of  which  the  wife 
appears,  with  other  creditors  of  her 
husband,  and  is  declared  to  be  **  ati- 
^^torisée  en  justice,  and  otherwise 
'<  thereby  specially  authorixed  bj 
<<  her  husband,  testified  by  his  si- 
''  gnature  thereto  ",  as  party  of  the 
first  partf  and  also  appears,  with 
another,  as  surety  for  her  husband, 
and  as  a  party  of  Uti^  fourth  part, 
although  no  words  of  authorization 
are  contained  in  that  part  of  the 
deed  where  they  appear,  or  where 
she  binds  herself  as  such  surety. 


Joseph.^Eafj»artê. 


prouvée  par  un  acte  notarié  signé 
par  eux,  au  commencement  duquel 
ta  femme  comparaissant  avec  autres 
créanciers  de  son  mari,  est  déclarée 
être  <'  autorisée  en  justice  et  en 
outre  spécialement  autorisée,  au 
dit  acte  par  son  mari  partie  au  dit 
acte  et  signataire  d'ioelui,"  comme 
partie  d'une  part,  avec  un  autre 
comme  caution  de  son  mari,  et 
comme  partie  en  quatrième  *  lieu, 
quoique  cette  partie  de  l'acte  oi^  ils 
comparaissent,  et  où  la  femme 
s'oblige  comme  caution  de  son  mari, 
ne  contienne  aucune  autorisation 
spéciale. 

330 


MINOR. 


Held: — That  a  mineur  mar- 
chand can  be  sued  and  condemn- 
ed for  debts  contracted  in  the  tran- 
saction of  his  business,  without  its 
being  necessary  that  a  tutor  should 
be  appointed  to  him,  such  minor 
beings  with  respect  to  such  tran- 
sactions reputed  of  full  age. 

Dmnais  and  Coté. 


Jugé  : — Qu'un  mineur  marchand 
peut  être  poursuivi  et  condamné 
pour  les  dettes  contractées  par  lui 
pour  le  fait  de  son  commerce,  et 
sans  qu'il  soit  besoin  de  lui  faire 
nommer  un  tuteur,  tel  mineur  étant 
à  l'égsurd  de  son  commerce  rSputé 
majeur. 

Id3 
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MUNICIPAL  DEBENTURES.— Bt-law  in  relation  thirïto. 


H«ld:— 1.  That  under  the  16 
Vict.,  c.  138,  a  By-law  of  a  County 
Municipality  Corporation  which  au- 
thorizes a  sub^^cription  for  shares  of 
stock  on  a  Railway  passing  through 
the  county,  and  for  the  issuing  of 
Debentures  to  pay  for  such  shares, 
is  void  if  no  provision  is  made  in 
the  By-law  for  imposing  an  annual 
rate  or  assessment  for  the  payment 
of  interest,  and  the  establishment 
of  a  sinking  fund  ; 


2.  That  in  passing  a  By-law 
without  making  such  provision,  the 
corporation  exceeds  its  powers  and 
exercises  franchises  and  privileges 
not  conferred  on  it  by  law  ; 

3.  That  under  the  12th  Vict.  c. 
41,  the  Superior  Court,  on  petition 
io  the  name  of  the  Attorney  Ge- 
neral, has  jurisdiction  over  corpora- 
tions, and  to  set  aside  such  By-law. 


Jugé  : — 1.  Que  sous  la  16e  Vict.» 
c.  138,  un  Règlement  d'un  Conseil 
Municipal  de  Comté  qui  autorise 
le  maire  ou  autre  personne  à 
prendre  et  à  souscrire  des  dictions 
dans  le  capital  d'un  Railroute  pas- 
sant à  travers  tel  comté,  et  à 
émaner  des  Debentures  pour  le 
paiement  de  telles  actions,  est  nui 
si  par  tel  Règlement  il  n'est  pourvu 
à  l'imposition  d'un  taux  et  d'une 
cotisation  spéciale  pour  payer  l'in- 
térêt annuel,  et  pour  établir  un 
fonds  d'amortissement  ; 

2.  Qu'en  passant  un  Règlement 
sans  faire  telle  provision,  la  corpo- 
ration excède  ses  pouvoirs  et  exerce 
une  franchise  et  des  privilèges  qui 
ne  lui  ont  pas  été  conférés  par  la 
loi; 

3.  Que  B0U8  la  12e  Vict.,  c.  41, 
la  Cour  Supérieure,  sur  requête  au 
nom  du  Procureur  Général,  a  juris- 
diction sur  les  corporations,  et  peut 
déclarer  nul  tel  R^lement. 


Regina  V8,  Municîjpality  oflwo  Mountains. 
MUNICIPALITIES. 
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Held:— That  under  the  16  Vict., 
c.  138,  a  By-law  of  a  County  Mu- 
nicipality Ciorporation  which  autho- 
rizes a  subscription  for  shares  of 
stock  on  a  Railway  passing  through 
the  county,  and  tor  the  issuing  of 
Debentures  to  pay  for  such  shares, 
is  void  if  no  provision  is  made  in 
the  By-law  for  imposing  an  annual 
rate  or  assessment  for  tne.  payment 
of  interest,  and  the  establisnment 
of  a  sinking  fund. 


Reginm  «9.  MupicipalUy  of&hefford, 


Jugé  : — Que  sous  la  16e  Vict.,  c. 
138,  un  Règlement  d'qn  Conseil 
Municipal  de  Comté  qui  autorise 
le  maire  ou  autre  personne  à  pren- 
dre et  à  souscrire  des  actions,  dans 
le  capital  d'un  Railroute  passant  à 
travers  tel  comté,  et  à  émaner  des 
Debentures  pour  le  paiement  de 
telles  actions,  est  nul  si  par  tel 
Règlement  il  n'est  pourvu  à  l'impo- 
sition d'un  taux  et  d'une  cotisation 
spéciale  pour  payer  l'intérêt  annuel, 
et  pour  établir  un  fonds  d'amortis- 
sement. 
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NULLITY  OF  SETTLEMENT  OF  ACCOUNT 
Vide  Tutorship. 


OVER  BIDDING— Ftde  Ratification. 


£26 

PEWS  IN  CHURCHES. 


He.'d  :-*  That  the  eovanant  in  the 
lease  of  a  pew  in  a  charchi  by 
which  covenant  it  is  amed  that  in 
defauh  of  payment  of  the  rent  to 
acorae  at  the  period  fixed  by»  the 
lease^  anch  leaae  will  immemately 
become  null  and  Toid  axvl  of  no 
effect,  and  that  it  will  be  lawful  to 
the  lessors,  forthwith  to  take  pos* 
session  of  the  pew  leased,  and  to 
prooeed  to  relet  the  same,  without 
being  bound  to  give  any  notice 
thereof  to  the  lessee,  is  not  a  cove- 
nant which  will  be  regarded  aa  a 
dause  comminatoire^  but  is  a  cove* 
nant  the  execution  of  which  will 
be  enforced. 


Jueé: — Que  la  clause  dans  nn 
bail  d'un  banc  dans  une  église,  par 
laonelle  clause  il  est  stipulé  qu'à 
défaut  du  paiement  du  lover  aux 
termes  et  époques  fixées,  dés  lors 
et  à  ^expiration  des  dits  termes  le 
dit  bail  sera  et  demeurera  nul  et 
résolu  de  plein  droit,  et  <}tte  le 
bailleur  rentrera  en  possession  du 
dit  banc,  et  pourm  procéder  à  une 
nouvelle  adjudication  d'ioelui,  sans 
être  tenu  de  donner  aucun  avis  on 
assignation  au  preneur,  n'est  pas 
une  clause  qui  doit  être  réputée 
comminatoire,  mais  qui  doit  avoir 
son  efiet. 


Richard  and  La  Fabrique  de  Québec. 


PLEADINGS. 


lHeld^--l.  That  in  the  Circuit 
Court  a  Defendant  can  foreclose  a 
Plaintiff  who  neglects  or  refuses  to 
file,  within  the  delay  allowed  by 
^e  Statute,  answers  to  the  De- 
fendant's pleas,  after  demand  there- 
of duly  made. 

2.  That  thereupon  the  Defendant 
can  inscribe  the  case  on  the  Boll  of 
Enquêtes,  and,  when  one  of  the 
pleas  is  a  Defence  au  fondt^  en 
JaU,  declare  that  he  has  no  wit- 
nesses to  examine,  and  he  can  then 
inscribe  the  case  on  the  Roll  de 
Droit. 

3.  That  the  Plaintifi's  action  must 
then  be  dismissed,  there  being  no 
proof  in  support  of  his  demand. . 

Meade  vs.  Battle. 


1  Jugé  : — 1.  Que  dans  la  Cour  de 
Circuit  un  Défendeur  pent  forolore 
le  Demandeur  qui  n^lige  ou  re- 
fuse de  filer  ses  réponses  aux  plai- 
doyers du  Défendeur,  dans  le  délai 
voulu  par  la  loi,  après  que  ces  ré- 
ponses ont  été  demandées. 

%  Qu'alors  le  Défendeur  peut 
inscrire  la  cause  sur  le  Rôle  des 
Enquêtes,  et,  lorsqu'une  Défense 
au  tonds  en  éiit  a  été  61^,  déclarer 
qu'il  n'entend  pas  examiner  de  té- 
moins, et  il  peut  ensuite  l'inscrire 
sur  le  Rôle  de  Droit. 

S.  Que  l'action  du  Demandeur 
sera  alors  déboutée,  faute  de  preuve 
au  soutien  de  la  demande. 
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2.  Held:— That  an  Exception  à 
lu  forme  in  which  it  is  alleged  that 
the  contents  of  a  paper  writing, 
purporting  to  be  a  copy  of  a  decla- 
ration, are  different  trom  the  con- 
tents of  the  original  declaration,  and 
are  disconnected^  absurd  and  uni»' 
telligible,  is  sufficient.  . 


2.  Jugé  :— Q'nne  Exception  à  la 
forme  dans  laquelle  il  est  allégé 
que  le  contenu  d'un  écrit,  dit  être 
copie  d'une  déclaration,  est  difiérent 
du  contenu  de  la  déclaration  ori- 
ginale, n'est  pas  connexe,  est  ab- 
surde et  inintelligible,  est  suffi- 
sante. 


Doutre  and  The  Monireal  and  Bytmtm  BMumyt  Company. 


9B 
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3  Held  : — That  in  an  action  by  a 
Railway  Company,  against  a  Stock- 
holder lor  calldy  it  is  sufiicient  for 
Buch  Company  to  state  in  th&  cap- 
tion of  the  declaration  that  it  is  a 
body  politic  and  corporate,  without  a 
specific  allegation  to  that  effect. 


The  mode  of  raising  an  objection, 
as  to  the  sufficiency  of  allegation  of 
the  corporate  capacity  of  a  Com- 
pany^  is  by  an  exception  à  la  forme, 
and  not  by  a  défense  au  fonds  en 
drùiU 


3  Jugé  : — Que  dans  une  action 
par  une  Compagnie  de  chemin  de 
fer,  contre  un  Actionnaire  pour 
versements,  il  est  suffisant  que 
telle  Compagnie  dans  Pintitulô  de 
la  déclaration  allègue  son  existence 
comme  corps  politiq|ue  et  incorporé, 
sans  qu'il  soit  besom  d'un  allégué 
spécial  à  cet  effet. 

Le  mode  de  soulever  une  objec- 
tion, quant  à  la  suffisance  de  l'al- 
légué que  la  Compagnie  est  corps 
incorporé,  est  par  exception  à  la 
forme,  et  non  par  une  défense  au 
fonds  en  droit. 

2%«  Saint  Lawrence  and  Ottawa  Grand  Junction  RaUroad  Covn^ 
pany  and  Froihin^ham.  140 


4.  Held  :— That  where  the  delay 
of  twenty  five  days,  allowed  by  law 
for  the  service  of  the  copy  of  a 
petition  and  notice  of  appeal  from 
the  Circuit  Court,  expires  on  a  legal 
holiday,  the  service  thereof  may  oe 
made  on  the  day  following. 

That  it  is  no  valid  objection,  that 
«ervice  of  a  copy  of  the  petition  and 
notice  of  aupeal  has  not  been  made 
upon  the  Clerk  of  the  Circuit  Court, 
and  that  in  conseouence  of  such 
omission  an  appeal  cannot  be  dis- 
missed, nor  that  the  copy  of  the 
petition  and  notice  of  appeal  served 
upon  the  Attorney  of  the  Respon- 
dent, bears  date  previously  to  the 
rendering  of  the  judgment  appealed 
from. 

Dean  and  Jackson. 

6  Held  : — That  notice  of  motion 
noeived  by  one  of  two  Attorneys, 
flher  the  elevation  of  a  previous 
partner  to  the  Bench  is  sufficient. 

Dubois  and  Dubois, 

6  Held  :— That  an  action  of  da- 
mages, against  seveif  1  Defendants 
ohitfged  with  breach  of  contract  to 
convey  a  raft,  cannot  be  dismissed 
on  a  défense  au  fonds  en  droit, 
although  by  the  conclusions  it  is 

S  rayed  that  the  Defendants  be  con- 
emned  jointly  and  severally. 


Banger  and  ChenUier  et  al. 


4.  Jugé:— Que  lorsque  le  délai 
de  vingt-cinq  joura,  accordé  par  la 
loi  pour  la  signification  de  copie 
d'une  réquête  et  d'un  avis  d'appel 
de  la  Cour  de  Circuit,  expire  un 
jour  de  fête,  telle  signification  peut 
être  faite  le  jour  suivant. 

Que  le  défaut  de  service  de  copie 
de  la  requête  et  de  l'avis  d'appel 
sur  le  Greffier  de  la  Cour  de  Circuit, 
n'est  pas  une  cause  suffisante  pour 
faire  renvoyer  l'appel,  et  que  quoi- 
que la  copie  de  la  requête  en  appel 
et  de  l'avis  d'ioelle  servie  sur  le 
Procureur  de  Pintimé,  soient  datés 
avant  la  reddition  do  jugement  dont 
est  appel,  néanmoins  ce  n'est  paa 
nonplus  une  cause  suffisante  pour 
faire  renvoyer  l'appel. 

164 

5  Jugé  :— Qu'avis  de  motion  don- 
né.à  l'un  de  deux  Procureurs  as- 
sociés, l'autre  ayant  été  promu  au 
Banc  est  suffisant. 

167 

6  Jugé  : — Qu'une  action  en  dom- 
mages, contre  plusienra  Défendeurs, 
par  laquelle  il  est  allégué  quais  ont 
fait  défaut  de  remplir  un  marché 
pour  le  transport  d'une  cage,  ne 
peut  être  renvoyée  sur  une  défense* 
en  droit,  quoique  par  les  conclu- 
sions il  smt  demandé  que  les  Dé- 
fendeurs soient  condamnés  soli- 
dairement. 

180 
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Security  for  costs. 


7  Held  :— That  the  delay  for  filing 
wn  exception  d  la  forme^  when  se- 
cant v  for  costs  is  demanded;  will 
run  from  the  day  when  such  secu- 
rity is  given. 


Smith  vs.  Merrill. 


7  Jugé:— Que  le  délai  pour  filer 
une  exception  à  la  forme,  quand  ii 
est  fait  une  demande  de  caution- 
nement pour  les  dépens,  ne  court 
que  du  jour  oii  tel  cautionnement 
est  donné. 

199 


Security  for  Costs. 


8  Held:— That  where  a  Defen- 
dant files  an  exception  à  la  forme, 
in  a  case  where  a  rule  has  been 
made  absolute  staging  all  procee- 
dings until  the  Plaintiff  shall  have 
put  in  security  for  costs,  the  Plain- 
tiff is  not  entitled  to  a  hearing  upon 
the  merits  of  such  exception,  till  he 
•hall  have  put  in  security  for  costs. 


Eastonvs.  Benson, 


Jugé  : — Que  dans  le  cas  de  l'en* 
filure  d'une  exception  à  la  forme^ 
dans  une  cause  où  il  a  été  ordonné 
une  suspension  de  procédure  jus- 
qu'à ce  que  le  Demandeur  ait  donné 
caution  pour  les  frais,  il  ne  sera 
pas  permis  à  tel  Demandeur  d'être 
entendu  sur  les  mérites  de  Vex* 
ception  d  la  fonne,  avant  que  le 
cautionnement  ordonné  ait  été 
fourni. 

353. 


Proceedings  against  Sheriff  in  case  of  mainlevée. 


9.  Held:— That  a  party  whose 
property  has  been  attached  by 
saisie  revendication,  and  who  has 
obtained  main-levée  of  the  same, 
may  proceed  against  the  Sheriff  for 
the  recovery  of  the.  said  goods,  as 
well  by  rule  of  Court  in  the  cause, 
as  by  action  against  the  Sheriff  to 
obtain  the  said  property,  or  the 
value  thereof,  together  with  such 
damages  as  may  have  been  suffered 
by  reason  of  the  non  delivery  of  the 
same. 

Irtain  and  Boston. 

10  Held:— That  the  allegation  of 
having  suffered  damages,  m  con- 
sequence of  the  protest  of  a  bill,  is 
sufficient  to  sustain  the  PlaintifiPs 
declaration  on  demurrer. 

Henry  vs.  MUicheU. 


9.  Jugé  :— Qu'une  partie  dont  les 
effets  ont  été  saisis  par  le  Shérif, 
par  voie  de  saisie  revendication,  et 
qui  en  a  obtenu  main-levée,  peut 
procéder  contre  le  Shérif  pour  en 
obtenir  le  recouvrement,  non  seu- 
lement par  règle  dans  la  cause 
même  dans  lacjuelle  la  saisie  a  eu 
lieu,  mais  aussi  par  action  directe 
contre  le  Shérif  pour  obtenir  ces 
effets,  ou  leur  valeur,  et  de  plus  les 
dommages  qui  lui  sont  résultés  par 
le  défaut  de  livraison  de  ces  effets. 

3J7 

10  Juffé  : — Que  l'allégué  que  le 
Demandeur  a  souffert  des  dom- 
mages, en  conséquence  du  protêt 
d'une  lettre  d'échange,  est  suffisant 
pour  faire  resroyer  une  défense  en 
droit  à  la  déclaration  du  Demandeur. 
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PRINCIPAL  AND  AGENT.— âftgntn^  of  Notes. 


1.  Held  : — ^That  an  agent  has  no  1 
authority  to  bind  his  principal  by 
signing  and  discounting  a  promis-  { 


Jugé: — lo.  Qu'un  agent  ne  pent 
obliger  son  principal,  en  signant  et 
escomptant,  comme  tel  agent,  un 
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-sorf  note  as  agent,  althoush  autho- 
rized, by  written  power  olattomey, 
to  manage^  administer,  sell,  ex* 
diange  and  concede  the  reai  and 
personal  estate  of  the  principal,  and 
to  colled,  compound  and  arbitrate 
«11  claims  and  debts,  with  a  s^e- 
Reral  clause  empowering  hira  <<  to 
do  all  acts,  matters  and  things, 
whatsoever,  in  and  about  the  pro- 
perty, estate  and  affairs  of  the  prin- 
cipel  as  amply  and  effectually,  to 
all  intents  and  purposes,  as  the 
principal  could  ù.ye  done  in  her 
own  person  if  the  said  power  of  at- 
torney had  not  been  made." 

2.  That  an  agent  with  the  powers 
above  mentioned  is  an  adminiê' 
irator  omnium  Ixmorumf  with  no 
power  tu  borrow,  except  for  pur- 
poses within  the  limits  of  his  admi- 
nistration. 

3.  That  the  declarations  of  the 
agent  to  an  aooomodation  endorser, 
to  obtain  his  endorsation,  are  not 
çridence  in  a  suit  against  the  prin- 
cipal by  the  party  who  afterwards 
discounted  the  note. 

Castle  v$.  Baby. 


billet  promisoire,  (juoi^ue  autorisé 
par  procuration  écrite,  a  gérer,  ad- 
ministrer, vendre,  échanger  et  con- 
céder les  biens  meubles  et  im- 
meubles de  son  principal,  et  de  re- 
couvrer toutes  dettes  et  réclama- 
tions, eft  de  faire  tous  compromis 
et  arbitrages,  avec  danse  générale 
l'autorisant  *'  à  faire  tous  actes, 
^*  matières  ou  choses  quelconques, 
'^  relativement  aux  propriétés,  biens 
**  et  affaires  du  principal,  aussi  am- 
**  plement  et  effectivement,  à  toutes 
<<  ans  quelconques,  que  l'aurait  pu 
*^  faire  le  principal  lui-même,  si 
<<  la  dite  procuration  n'eût  pas  été 
"  exécutée." 

2o.  Qu'un  mandataire  revêtu  des 
pouvoirs  ci-desssus  mentionnés  est 
un  adndmêtratiMr  omnium  bono- 
rum,  oui  ne  peut  faire  d'emprunt, 
si  ce  n'est  pour  des  objets  relatifs  à 
son  administration. 

3o.  Que  les  déclarations  du  man- 
dataire à  un  endosseur  pour  accom- 
modement, afin  d'obtenir  son  en- 
dossement, ne  peuvent  être  pro- 
duites en  témoignage  contre  le  prin- 
cipal, paria  personne  qui  asubsé- 
quemment  escompté  le  oillet. 
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PRESCRIPTION— Fuie  Railway  Companies,  Liabiuty  of. 
PRIVILEGE— Fids  Costs. 


PROMISSORY  NOTE— ride  Pbincipal  and  Aoint. 
PROMISSORY  NOTE. 


Held:— That  in  the  case  of  a 
protest  of  a  note  dated  at  Montreal 
and  payable  at  a  bank  in  Albany, 
in  the  State  of  New  York,  a  notice 
of  protest  mailed  at  Albany  addres- 
sed to  an  endorser  at  Montreal, 
(protest  being  made  and  notice 
mailed  aooordmg  to  the  laws  of  the 
State)  is  not  sufficient,  the  postal 
arrangements  between  the  two 
countries  at  the  time,  being  such, 
that  letters  could  not  pass  through 
the  post  without  prepayment  of 
postage  from  Albany  to  the  line. 


Jugé: — Qne  dans  l'espèce  d'un 
billet  daté  à  Montréal  et  payable  à 
Albany,  dans  l'Etat  de  New- York, 
l'avis  de  protêt  envoyé  par  la  malle 
et  adresse  à  l'endosseur  à  Montréal, 
(le  protêt  étant  £ut  et  l'avis  mis  à 
la  poste  suivant  les  lois  ife  l'Etat) 
n'est  pas  suffisant,  les  arrangements 
entre  les  deux  pays  relativement 
aux  malles  ne  permettant  pas  le 
passage    de  lettres  sans  payement 

Eréalable  d'Albany  à  la  ligne  entre 
)s  deux  pays. 
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Notice  sent  to  the  endorser  at  the 
place  where  the  note  was  dated  is 
sufficient  diligence;  such  place 
being  sufficient  indication  of  the 
endorser's  domicile  to<  wairant  the 
holder  in  sending  notice  there»  the 
endorsement  being  unrestricted. 

Howard  and  Sabourih, 


L'avis  adressé  à  l'endosseur  au 
lieu  où  le  billet  est  daté  est  une 
diligence  suffisante  ;  telle  indication 
justifiant  le  porteur,  lorsfjue  l'en- 
dossement est  sans  restriction,  de 
regarJer  ce  lieu  comme  le  domicile 
de  l'endosseur. 
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RAILWAY  COMPANIES,  LIABILITY  OF. 
Prescription. 


Held  : — That  the  prorisions  of  the 
8th  Vict  Ch.  25,  Sec.  49,  and  14th 
and  15th  Vtct>,  Ch.  51,  bee.  520,  as 
to  the  institution  of  actions  agamst 
Railway  Companies,  and  others, 
within  the  period  of  six  months,  do 
not  apply  to  actions  for  damages 
a  rising  from  neglect  and  careless- 
ness of  the  Company's  servants  in 
the  ordinary  management  of  the 
Railroad. 


Jufié  : — Que  les  dispositions  de  la 
8me  Vict.  Ch.  *26f  Sec.  49  et  let 
14me  et  15  Vict.  Ch.  51,  Sec  SO, 
quant  à  l'institution  d'actions  contre 
les  Compagnies  de  Chemins  de  Fer, 
et  autres,  &hb  l'espace  de  six  mois, 
ne  s'anpliquent  pas  aux  actions 
pour  dommages  résultant  de  la 
négligence  ou  manque  de  précau- 
tion des  employés  de  la  Compagnie. 


Marshall  vs.  Grand  Drutik  Railway. 

RATIFICATION.— FeiKitoûm,  Overbidding. 
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1  Held  :— lo.  That  the  parties  in- 
terested in  the  contestation  or  issue 
joined,  are  alone  to  be  made  parties 
to  an  appo&l* 

2o.  That  in  a  demand  for  ratifica- 
tion of  a  deed  of  sale  of  several  lots 
of  ground,  (affected  with  distinct 
charges  and  mortgages)  for  one 
price,  the  hypothecary  creditors 
cannot  be  foreclosed  frcnm  overbid- 
ding until  the  price  of  each  lot  has 
been  determined  by  a  ventilation, 
and  that  the  Petitioner  cannot  ob- 
tain the  ratification  of  his  title  until 
such  ventilation  has  taken  place. 

3o.  This  ventilation  must  be  ho* 
mologaled  by  the  Court  before  the 
monies  deposited  can  be  distributed. 

DewUt  and  Burroughs. 


1  Jugé: — lo.  Que  sur  un  appel  il 
n'est  besoin  d'assigner  que  les  par- 
ties mtèressées  dans  la  contestation 
soulevée. 

2o.  Que  dans  le  cas  d'une  de- 
mande en  ratification  d'un  acte  de 
vente  de  plusieurs  lots,  (afiectés  à 
des  charges  et  hypothèques  dis- 
tinctes) pour  un  seul  prix,  les  cré- 
anciers nypothécaires  ne  peuvent 
être  forclos  de  surenchérir  qu'apré« 
que  le  prix  de  chaque  lot  a  été 
établi  par  ventilation,  et  qu'avant 
telle  ventilation,  le  Requérant  ne 
peut  obtenir  ratification  de  son  titre. 

3o.  La  ventilation  doit  être  homo- 
loguée avant  que  la  distribution  des 
deniers  déposés  puisse  être  faite. 
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Overbidding,. Liabilitysf  Vendor  and  Fendes, 

^  Held  : — lo.  Hiat  the  vendor  who 
covenants  that  the  purchaser  shall 
obtain  a  ratification  of  title  before 
making  payment,  becomes,  by  rea- 
son of  such  covenant,  a  party  to  the 
proceeding  for  ratification,  and  that, 
consequently,  the  purchaser  is  not 


2  Jugé  : — lo.  Que  le  vendeur  qui 
stipule  que  l'acquéreur  prendra  ra- 
tification de  titre  avant  de  payer, 
est,  par  le  fait  de  cette  stipulation, 
partie  à  la  procédure  en  ratification, 
et  que,  partant,  l'acquéreur  n'est 
pas  tenu  de  l'appeler  en  garantie 
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botind  to  call  in  the  rendor  en  ga- 
tantiej  to  give  him  aa  opportunity 
of  contesting  claims  filea  In  the 
prooedings. 

2o.  Tmtt  the  lengthy  contes- 
tations arising  out  of  the  overbid 
made  to  the  price  of  sale  by  an  op- 
posing creditor  to  the  proceeding  for 
aratincation^  and  the  delajrs  con- 
sequent upon  the  contestations  of 
oppositions,  have  not  the  efifect  of 
discharging  the  purchaser  from  the 
payment  of  interest  upnon  the  pur- 
chase monevy  which  interest  be- 
comes payable  after  the  lapse  of  the 
four  months  for  giving  the  public  no- 
tice necessary  for  obtaining  letters  of 
ratification  ;  and  which  interest  he  is 
only  bound  to  pay  up  to  the  day  of 
the  payment  of  the  money  into  court 
although  at  that  period  the  con- 
testations had  not  lîeen  disposed  of. 

3o.  That  the  omission  of  some  of 
the  formalities  required  by  the  Pro- 
vincial Statute  of  the  9th  Geo.  IV, 
cap,  20,  to  be  admitted  to  overbid 
upon  the  price  of  sale,  does  not 
entail  a  nuJlity  of  the  proceeding. 
Mutton  VB.  Blanchard, 


pour  lui  donner  Poccasion  de  con- 
tester les  réclamations. 


2o.  Que  les  longues  contestations 
survenues  sur  la  surenchère  faite  au 
prix  d'achat  par  un  créancier  op- 
posant à  l'encontre  de  la  demande 
en  ratification,  et  les  délais  inter- 
venus sur  des  oppositions  contestées, 
n'ont  pas  l'efiet  de  décharger  l'ac- 
quéreur du  payement  des  intérêts 
sur  son  prix  d'achat,  lesquels  de- 
viennent payables,  après  les  çiMrfre 
mots  d'avts  préalable  à  l'obtention 
du  jugement  de  ratification  écoulés  ; 
et  lesquels  intérêts  il  doit  payer 
jus(}u'au  jour  du  dépôt  judiciaire, 
quoiqu'à  cette  époque  les  contes- 
tations ne  fussent  pas  encore  ter- 
minées. 

3o.  Que  l'omission  de  quelques- 
unes  des  formalités  requises  par  le 
Statut  Provincial  9éme  Geo.  IV 
c.  20  ^statut  des  ratifications)  pour 

Parvenir  à  une  surenchère  du  prix 
'achat,  n^entraine  pas  la  nullité 
de  la  procédure» 
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REGISTRATION— Fïdc  Tutorship. 
REGISTRAT10N.-12igA^  of  cutting  Timber. 


1  Held  : — That  a  purchaser  who 
has  registered  his  title  deed  cannot 
be  bound  to  sufier  a  coupe  de  bois 
to  which  the  property  has  been 
*  subjected,  and  the  title  whereof  was 
not  registered,  although  the  pur- 
ohaser liad  a  knowled^  of  its  exis- 
tence. 
ThibeauU  vs.  Dupré. 


1  Jugé  : — Qu'un  acquéreur  qui  a 
enregistré  son  titre  ne  peut  être 
assujetti  à  une  servitude  de  coupe 
de  l>ois  imposée  sur  l'héritage,  et 
dont  le  titre  n'a  pas  été  enregistré, 
nonobstant  la  connaissance  qu'il 
pouvait  avoir  de  l'existence  de  cette 
servitude. 


Of  Donation. 


3  Held  :— That  under  the  4th  Sec- 
tion of  the  Registry  Ordinance,  4th 
Vict.,  ch.  30,  the  Defendants,  dUma" 
iaires  of  the  land  sought  by  the 
action  to  be  declared  hypothecated, 
are  not  purchasers  or  pantees  for 
or  upon  valuable  consideration,  as 
mentioned  in  said  section,  so  as  to 
enable  them  to  invoke,  as  against 


2  Jugé  : — Que  sous  la  4e  section  de 
l'Ordonnance  4eVict.,ch.  30,  les 
Défendeurs,  donataires  de  la  terre  en 
raison  de  laquelle  ils  étaient  poursui- 
vis hypothécairement,  n'étaient  pas 
acquereure  pour  on  sur  valable  con- 
sidération, tel  que  mentionné  en  la 
dite  section,  de  manière  à  ce  qu'ils 
pussent  invoquer,  à  Penoontra  du 
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the  Plaintiffy  the  non-Registration 
of  his  original  titre  de  créancCf  or 
the  Aegistration  of  the  judgment 
founded  thereon,  subsequent  to  the 
insinuation  of  the  donation.  That  in 
the  case  submitted  the  Defendants 
were  donataires  à  titre  gratuit. 
Holme»  v$,  Cartier, 


Demandeur,  le  défaut  d'enregistre* 
ment  de  son  titre  de  créance,  ou 
l'inscription  du  jugement  fondé  sur 
tel  titre,  à  une  époque  subséquente 
à  l'insinuation  de  la  donation.  Que 
dans  l'espèce  les  Défendeurs  étaient 
donataires  à  titre  gratuit. 
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R£S   JUDICATA, 


Held  : — ^That  a  judgment  dismis- 
sing an  hypothecary  action,  for 
want  of  xnroof  of  possession  by  the 
Defendant  of  the  proper^  hypolhe- 
catedy  cannot  be  opposea  bv  excep- 
tion of  reijudicaiœ,  to  a  subsequent 
demand,  rounded  on  actual  posses- 
sion, possession  being  a  feet  which 
is  renewed  day  by  day. 

iVye  and  ColviUe. 


Jugé: — Qu'une  sentence  débou- 
tant une  action  hypothécaire,  faute 
de  preuve  de  la  possession  du  Dé- 
fendenr  de  l'immeuble  hypothéqué, 
ne  peut  soutenir  une  eiception  de 
chose  jugée,  opposée  à  une  nouvelle 
demande  fondée  sur  la  poeeession 
actuelle  du  Défendeur,  la  poesessfon 
étant  un  fkit  qui  se  renouvelle  de 
jour  en  jour. 

406 


RETURNING  OFFICER- Fûfe  Impiusohmïnt, 
SAISIE-ARRET. 


1.  Held  :-~That  an  affidavit  for  a 
Writ  of  Saisie  Arrêt  simple  in 
which  it  is  alleged,  **  that  Depo- 
**  nent  is  credibly  informed,  hath 
«  every  reason  to  believe,  and  doth 
**  verily  in  his  conscience  believe, 
«  that  the  Defendant  hath  secreted, 
*'  and  is  about  to  secrete  his  estate, 
<<  debtB  and  effects,  with  mtent  &o." 
is  sufficient,  and  in  accordance  with 
therf^Tth  Geo.  Ill,  o.  4,  sec.  Ip,  and 
the  form  given  in  the  9th  Geo.  IV, 
€.37. 

Laing  vs,  Breder. 

2.  Held  :— That  an  affidavit  for 
an  attachment,  saisie-<Lrriit  must 
be  made  in  the  terms  and  aocord^ig 
to  the  provisions  of  the  27th  Geo. 
1ÎI,  c  4,  sec.  10,  otherwise  such 
attachment  will  be  quashed. 

Leoef^DQ  vs,  Cunningham,   . 

3.  Held  :— That  an  affidavit  for 
Saisie-Arrit  in  which  it  is  said  : 
"  That  Deponent  is  credibly  in- 
"  formed,  nalh  every  reason  to 
«believoi  and  doth  verily  in  hia 


1.  Jagé: — ^Qn'nn  affidayit  dans 
lequel  u  est  allégué  <<  que  le  Dé- 
**  posant  est  infoimé  d'une  manière 
'<  croyable,  a  toute  raison  de  croire, 
'*  et  croit  vraiment  dans  sa  cons- 
**  cience,  que  le  Défendeur  a  recelé, 
'<  et  est  sur  le  point  de  receler  ses 
M  biens,  dettes  et  effets  dans  la  vue 
**  de  irauder,  etc.,"  est  suffisant,  et 
tel  que  voulu  et  requis  "par  le  statut 
27  Geo.  ÏII,  c.  4,  sec.  10,  et  k 
fofme  donnée  dans  la  9e  Gea  IV, 
0.27. 

195 

2..  Juffé: — Qu'un  affidavit  pour 
un  writ  de  saisie-arrêt,  doit  être  £ût 
dans  les  termes  et  d'après  les  dis- 
positions ae,  la  27e  Geo.  III,  c.  4, 
sec.  1  A,  autrement  telle  saisie-arrêt 
sera  déclarée  nulle. 

3.  Jugé:— Qu'un  affidavit  pour 
Saiisle- Arrêt  dans  lequel  il  est  dît  : 
**  Que  le  Déposant  est  mforaié  d'une 
'<  mahière  croyable,  a  toute  raison 
«de croire^  et  croit  vraiment  dans 
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<<  conscience  beliere,  that  the  De- 
<<  tendant  is  immediatelv  abont 
«<  to  secrete  his  estate,  debts,  and 
<<  effects,  with  intent  to  defraud, 
"  &C.,"  is  sufficient. 

Wurtde  vs.  Price* 

4.  Held:— That  an  affidavit  for 
Saisie- Arret  in  which  it  is  said  ; 
"  That  Deponent  hath  every  reason 
*^  to  believe,  and  doth  verily  believe 
'^  that  the  Defendants  are  imme- 
**  diately  about  to  secrete  their  es- 
"  tate,  debts  and  effects,  with  intent 
"  to  defraud,  &c.,''  is  insufficient, 
and  not  in  accordance  with  the  27th 
Geo.  Ill,  c.  4,  or  the  form  prescribed 
by  the  9th  Geo.  IV.  c.  27. 

Baile  v$,  Ndson* 

5.  Held  :— That  an  affidavit  for 
Saisie-Arrêt  simple  in  which  it  is 
alleged  :  **  that  Deponent  is  credibly 
**  iiuormed,  and  doth  verily  believe, 
*^  that  the  said  Defendant  is  imme- 
^*  diately  about  to  secrete  his  estate, 
<'  debts  and  effects,  with  an  intent 
**  to  defraud,  &c.,''  is  insufficient, 
and  not  in  corformity  with  the  re- 

Siirements   of  the  Statutes,  27th 
eo.  Ill,  c.  4,  sec.  10,  and  9  Geo. 
17,  c.  27. 

Maguire  vs.  Harvey. 

6.  Held  :— That  an  affidavit  for  a 
writ  of  Saisie-Arrêt  in  which  it  is 
stated:  «<  That  Deponent  is  credibly 
*<  informed,  hath  every  reason  to 
**  believe,  and  doth  verily  in  his 
<♦  conscience  believe,  &o.,"  is  suffi- 
cient, being  according  to  the  form 
laid  down  in  the  9  Geo.  IV,  c.  5?7. 

Hayes  vs.  Kelly, 

7.  Held:— That  an  affidavit  for 
Saisie-Arrêt  in  which  it  is  alleged: 
<<  That  Deponent  is  credibly  in- 
*^  formed,  hath  every  reason  to  l>e- 
'^  lieve,  and  doth  verily  in  his  soul 
^^  and  conscience  believe,  etc.,"  is 
sufficient. 

Fitzback  vs.  Chaiifour. 


<'  sa  conscience,  que  le  Défendeur 
''  est  sur  le  point  de  receler  ses 
*^  biens,  dettes  et  effets,  dans  la  vue 
'<  de  frauder,  etc.,"  est  suffisant. 

214 

4.  Jugé: — Qu'un  affidavit  pour 
Saisie-Arrêt  dans  lequel  il  est  dit  : 
'<  Que  le  Déposant  a  raison  de 
'^  croire,  et  croit  vraiment  que  les 
^'  Défendeurs  sont  sur  le  point  de 
^'  receler  leurs  biens,  dettes  et  effets, 
'*  dans  la  vue  de  frauder,  etc.," 
n'est  pas  suffisant,  et  n'est  pas  con- 
forme aux  dispositions  de  la  27e 
Geo.  III,  c.  4,  ou  la  forme  prescrite 
en  la  9e  Geo.  IV,  c.  27. 

216 

5.  Jugé: — Qu'un  affidavit  pour 
Saisie-Arrêt  simple  oii  il  est  allé- 
gué :  <<  Que  le  Déposant  est  croyable- 
<'  ment  informé,  et  croit  vraiment, 
<^  que  le  dit  Défendeur  est  sur  le 
"  point  de  cacher  ses  biens,  dettes 
'^  et  effets,  et  ce  dans  la  vue  de 
"frauder,  &c.,"  n'est  pas  suffisant, 
ni  en  conformité  avec  les  Statuts, 
27  Gea  III,  c.  4,  sec.  10,  et  9  Geo. 
IV,  c.  27, 

251 

6.  Jugé  i — Qu'un  affidavit  pour 
Saisie-Arrêt  dans  lequel  il  est  allé- 
gué :  "  Que  le  Déposant  est  informé 
"  d'une  manière  croyable,  à  toute 
'<  raison  de  croire,  et  croit  vraiment 
"  en  sa  consdenoe,  etc.,"  est  suffi- 
sant, étant  suivant  la  forme  prescrite 
par  la  9e  Geo.  IV,  c.  27. 
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7.  Jugé: — Qu'un  affidavit  pour 
Saisie- Anêt  dans  lequel  il  est  dit: 
«  Que  le  déposant  est  informé  d'une 
"  manière  croyable,  a  toute  raison 
"  de  croire,  et  croit  vraiment  en  sa 
<'  conscience,  etc.."  est  suffisant. 


385 
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SALE.-^ertific€Ue  of  Regiêtration. 


Held  : — Hiat  an  action  cannot  be 
maintained  by  a  vendor  to  recover 
an  instalment  due  on  the  jmr  de 
vente,  the  deed  containing  a  stipu- 
lation that  the  vendor  should  fur- 
nish to  the  purchaser^  before  pay- 
ment of  the  instalment,  a  certincate 
from  the  Registrar  of  the  County 
within  which  the  land  is  situated 
that  there  are  no  mortgages  or  in- 
cumbrances on  the  land,  and  there 
being  no  proof  that  such  certificate 
was  furnished  :  notwithstanding 
proof  adduced  with  the  Plaintiff's 
answers  to  the  pleas,  of  a  notarial 
receipt,  not  registered,  dated  pre- 
vious to  the  sale,  discharging  the 
mortgage  of  bailleur  de  fonîda  claim 
allégea  by  the  Defendant's  pleas  to 
exist  on  tne  land  in  question. 


Bunker  v$.  Carter • 


Jugé: — Qu'une  action  ne  peut 
être  maintenue  par  on  vendeur 
contre  un  acquéreur  pour  le  recou- 
vrement d'un  instalement  dû  sur 
un  prix  de  vente,  l'acte  contenant 
une  clause  qui  oblige  le  vendeur 
de  fournir  à  l'acquéreur,  avant  le 
paiement  de  l'instalment,  un  certi- 
ficat du  Registrateur  du  Comté  dans 
lequel  l'immeuble  est  situé,  qu'il 
n'existe  aucune  charge  ou  hypo- 
thèque sur  la  propriété,  s'il  n'est 
Srouvé  que  tel  certificat  a  été  pro- 
uit:  et  quoiqu'il  soit  prouvé  par 
une  quittance  notariée,  non  enre- 
gistrée, antérieure  à  la  vente,  pro- 
duite avec  les  réponses  du  Deman- 
deur aux  défenses  du  Défendeur, 
que  l'hypothèque  ou  privilège  de 
bailleur  de  fonds  allégué  par  les 
plaidoyers  du  Défendeur  exister  sur 
l'immeuble,  est  éteinte. 
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SALVAGE. 


lo.  Salvage.  A  vessel  struck  on 
Red  Island  shoal  in  the  River  St. 
Lawrence,  at  the  end  of  November, 
1853,  and  being  abandoned  by  the 
crew,  was  subsequently  carried  ofi 
by  the  ebb  tide.  She  was  followed 
by  four  young  men,  who  with  great 
perseverance,  courage  and  skill, 
and  with  ^at  peril  of  their  lives, 
forced  their  boat  through  the  ice^ 
and  got  on  board  and  brought  her 
back  to  the  bay  of  Tadousac,  where 
she  remained  in  safety  during  the 
winter,  and  until  she  proceeded  on 
her  voyage  in  the  following  spring. 
On  a  value  of  £3000  currency,  the 
Court  awarded  £500  currency  and 
costs. 

2o.  Rule  laid  down  by  the  Court 
respecting  the  production  of  protests, 
viz:  that  in  all  cases  of  salvage 
they  ought  to  be  brought  in. 


Electric. 


lo  Sauvetage.  Un  vaisseau  échoua 
sur  les  battures  de  l'Isle  Rou^ 
dans  le  fieuve  St.  Laurent,  à  la  nn 
de  Novembre,  1853,  et  ayant  été 
abandonné  par  l'équipage,  fut  sub- 
séquemment  emporté  par  les  glaces 
au  refiux,  et  fut  suivi  par  quatre 
jeunes  gens,  qui  avec  beaucoup 
de  persévérance,  de  courage  et  d'a- 
dresse, et  au  grand  péril  de  leur  vie, 
forcèrent  leur  chaloupe  à  travers  les 
fflaoes,s'embarquèrent  et  ramenèrent 
le  vaisseau  à  fa  baie  de  Tadousac» 
où  il  resta  en  sûreté  pendant  l'hiveij 
et  jusqu'au  printemps,  lorsqu'il  fit 
voile  pour  sa  destination.  Sur  la 
valeur  de  £3000  courant,  la  Cour 
donna  £500  courant  et  les  dépens. 

2o.  Règle  établie  par  la  Cfour  re- 
lativement à  la  production  des  pro- 
têts, savoir:  que  dans  les  pour- 
suites pour  sauvetage  tels  protêts 
devraient  être  produits. 
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SECURITY  FOR  COSTS— Ttde  Plïajdihqs. 


SEIZURE— rùf«  GUABDIAN. 
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SEIZURE  OF  BOOKS  OF  ACCOUNT— 
Vide  Books  of  Accouht. 

SERVICE  OP  PROCESS  ON  INCORPORATED  COMPANIES. 


Held  : — That  in  an  action  on  In-  , 
snrance  Policies,  issued  in  Upper  , 
Canada,  senrice  in  Montreal,  at  the  ' 
Defendants'  agency  there,  of  process  | 
against  an  Insurance  Company  in-  I 
oorporated   and    having   its    chief 
place  of  business  in  Upper  Canada, 
18  not   sufficient  ;  the   agent,    on 
whom   process    was    served,   not 
having  charge  of  an  office  belonging 
to  the  Comi>any  for  the  transaction 
of  its    business    generally,    and 
without  limitation. 


Jugé: — Que  dans  une  action 
fondée  sur  une  Police  d'Assurance 
faite  dans  le  Haut-Canada,  signifi- 
cation du  writ  à  Montréal,  sur 
l'agent  des  Défendeurs,  Compagnie 
d'Assurance  incorporée  et  dont  le 
chef-lieu  des  affaires  est  dans  le 
Haut-Canada, est  insuffisante;  l'a- 
gent, sur  lequel  la  signification 
avait  été  faite,  ne  tenant  pas  un 
bureau  appartenant  à  la  Compagnie 
pour  transiger  généralement  toutes 
ses  affaires,  et  sans  restrictions. 


Macp?ier8<m  vs.   St.  Lawrence  Inland  Marine  Insurance  Corn- 
pany.  403 

SERVITUDE— Fûfe  Registration. 

SHIP  BUILDING. — Advances,  account,  commission. 


In  an  action  to  account,  on  an 
agreement  by  a  party  to  advance 
monies  for  the  building  of  a  ship,  to 
be  reimbursed  out  of  the  proceeds 
of  the  sale  of  the  said  ship  (which 
such  party  is  authorized  to  send  to 
his  friends  in  Liverpool  or  London, 
and  ibr  that  purpose  to  appoint  and 
substitute  attorneys  or  agents),  to- 
gether with  all  e:!cpenses  and 
charges  attending  sucn  sale,  and 
also  a  commission  of  five  per  cent  : 

Held: — lo.  That  such  account 
need  not  be  in  the  form  of  a  compte 
de  tutelle,  and  may  be  made  in  the 
usual  commercial  form. 

2o.  That  the  party  making  ad- 
vances, over  and  aliove  his  com- 
mission of  5  per  cent,  is  entitled  to 
charge  the  commission  of  his  attor- 
neys or  agents  in  England  who  ef- 
fected the  sale  of  the  ship,  at  4  per 
cent,  which  is  proved  to  be  the 
usual  charge,  and  which  is  payable 
on  the  whole  price  of  the  sale  made 
at  credit,  although  part  was  paid 


Dans  une  demande  en  reddition 
de  compte,  sur  une  convention  par 
une  partie  d'avancer  les  fonds  né- 
cessaires pour  la  construction  d'un 
navire,  à  être  remboursés  sur  le 
prix  de  ce  navire  (que  cette  partie 
était  autorisée  à  envoyer  à  ses  amis 
à  Liverpool  ou  à  Londres,  et  de 
nommer  à  cet  effet  des  sous- agents 
et  substituts),  avec  tous  les  frais  et 
charges  pour  parvenir  à  la  vente,  et 
en  sus  une  commission  de  cinq  pour 
cent  sur  les  avances  : 

Ju^: — lo.  Qu'il  n'est  pas  né- 
cessaire que  tel  compte  soit  revêtu 
de  toutes  les  formalités  d'un  compte 
de  tutelle,  et  peut  être  fait  dans  la 
forme  ordinaire. 

2o.  Que  la  partie  a  droit,  en  sus 
de  sa  susdite  commission,  de  char- 
ger celle  dès  sous-agents  oui  ont 
effectué  la  vente  en  Angleterre, 
portée  à  4  pour  cent,  et  prouvée  être 
la  commission  ordinaire,  qui  est 
exigible  sur  tout  le  prix  de  la  vente 
qui  était  faite  à  crédit,  quoique 
partie  en  ait  été  reçue  quelques 
jours  seulement  après  telle  vente  ; 
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within  a  few  days  after  the  transac- 
tion ;  and  also  a  Bank  Commission 
of  {  per  cent  charg[ed  by  the  snb- 
BeenX,  and  which  is  usual  in  £nr 
g&nd  on  similar  transactions. 

3o.  That  the  said  party  is  not 
liable  by  reason  of  the  bankruptcy 
of  his  substitutes  for  monies  due  by 
them  ;  and  that  the  prineipal  is  to 
bear  such  loss,  inasmuch  as»  under 
the  circumstances»  the  substitutes 
were  his  own  attorueys  and  agents  ; 
there  being  no  evidence  &at  the 
agent  was  not  justifiable  i&  appoint- 
ing the  said  suD-agents. 


Symea  and  Lampoon, 

SLANDER^ 
In  an  action  on  the  case  for  slan- 
der, one  witness  prored  that  the 
Defendant»  speaking  of  the  Plamtiffy 
had  used  the  word,  **  whore»  "  and 
said»  that  **  she  had  been  kept  by 
a  gentleman»*'  whose  name  the 
witness  gare  ;  and  a  second  witness 
prored,  that  the  Defendant»  on  a 
different  occasion»  speaking  of  the 
Plaintiff»  had  said  :  **  she  has  been 
frequently  seen  in  the  company  of 
a  gentleman»"  mentioning  the  same 
name  as  that  sworn  to  by  the  wit- 
ness. 

Held  : — lo.  That  there  was  not 
sufficient  proof  to  warrant  a  verdict 
for  the  Plaintiff,  and  that  the  testi- 
mony of  the  second  witness  was  not 
corroborative  of  the  evidence  of  the 
first  ; 

2o.  That  a  communication  by  a 
merchant  to  his  clerk»  in  his  pri- 
vate ofioe»  afiëcting  the  character 
of  a  third  person»  made  in  th»  course 
of  a  conversation  occasioned  by  the 
absence  from  his  duties  of  another 
clerk  of  the  merchant»  is  a  privi- 
leged communication. 

FergummvM.  GUmour. 


aussi  une  Commission  ds  Bsaque 
de  I  par  cent»  prouvé  être  usitée  en 
Angleterre  dans  ces  sortes  de  tran- 
sactions. 

3o.  Que  cet  a^nt  n'est  pas  res- 
ponsable par  suite  de  la  faillite  du 
sott^-agent  ou  son  substitut»  des  de- 
nieis  que  ce  dernier  pouvait  avoir 
entre  ses  mains  appartenant  au 
mandant  ;  que  ce  dernier  en  doit  sup- 
poitsr  la  perte»  le  sous-agent  étant 
son  préposé  d'après  l'autorisation 
sus-mentiounée  ;  la  preuve  n'éta- 
blissant aucunement  que  l'agent 
n'était  pas  justifiable  de  nommer  ce 
substitut. 

17 

PROOF  OF. 

Dans  une  action  pour  diffîimation»  * 
un  témoin  prouva  que  le  Défendeur 
en  parlant  de  la  Demanderesse  s'é- 
tait servi  du  mot  <<  putain»"  et  avait 
dit  <' qu'elle  avait  été  entretenue 
par  un  monsieur»"  que  le  témoin 
nomma  ;  et  un  second  témoin  prouva 
que  le  Défendeur»  dans  une  autre 
occasion  en  parlant  encore  de  la 
Demanderesse  avait  dit  .*  '*  elle  a 
été  fréquemment  vue  avec  un  mon- 
sieur»" nommant  la  même  per- 
sonne que  le  premier  ténioin  avait 
indiquée  dans  son  témoignage. 

Jugé  : — lo-.  Que  cette  preuvç  n'é- 
tait pas  suffisante  pour  soutenir  le 
verdict  du  jury  en  faveur  de  la  De- 
manderesse» et  que  le  témoignage 
du  second  témoin  ne  corroborait  paa 
le  témoignage  du  premier  ; 

2o.  Qu'une  communicatim  par  un 
marchand  à  son  commis,  &ite  dana 
son  comptoir»  affectant  le  caractère 
d'une  tierce  pessonne»  dans  une 
conversation  occasionnée  par  l'ab- 
sence d'un  autre  commis  de  oe  mar- 
chand» est  une  communication  pri- 
vilégiée. 
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SOLIDARITÉ— Fuie  ërasvees. 

STEAMBOAT  OWNERS— Fû^  Càiuuxbs. 

TENDER— Fille  CtraRUCcv. 
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TUTORSHIP. 


1.  Held  :— lo.  That  in  Lower  Ca- 
nada,  the  tutorahip  is  dcUive  and 
conferred  by  the  judge,  and  not  by 
the  adyioe  of  the  relations,  which  la 
only  a  mode  of  inquiry  to  aid  the 
}Q(%e  in  the  exercise  of  this  at- 
triste. 

2o.  That  a  tuUlU  is  not  de  facto 
null,  by  reason  of  one  of  the  orand 
fathers  not  having  been  called  to 
the  meeting;  of  the  relations,  and 
that  the  said  tuteUe  ought  not  to  be 
set  aside,  if  the  interests  of  the 
minors  be  not  afiected  by  such 
amission. 

3o.  That  the  tuteUe  must  be  con- 
ferred by  the  judge  of  the  last 
domicil  of  the  deceased  £ither, 
Yrhioh  domicil  continues  that  of  the 
minors. 

4o.  That,  in  the  present  instance, 
the  father  had  continued  his  domicil 
in  the  district  of  Montreal,  although 
he  had  latterly  resided  in  another, 
and  died  abroad. 

60.  That  in  the  erent  of  two  f «- 
telles  being  conferred  in  two  distinct 
jurisdictions,  the  Court  called  to 
adjudicate  upon  the  one  conferred  in 
its  jurisdiction,  may  and  is  bound 
equally  to  pronounce  upon  the  va- 
lidity of  the  other,  if  the  same  is 
brought  into  question. 

Beaudet  and  Dunn. 


1  Juge: — ^lo.  Que  dans  le  Bas- 
Canada,  la  tuteUe  est  dative  et 
conférée  par  le  jtige,  et  non  par 
l'avis  de  parents,  qui  n'est  qu'un 
mode  d'enquête  pour  aider  le  juge 
dans  l'exercice  ae  cette  attribution. 

2o.  Qu'une  tuteUe  n'est  pas  nulle 
de  plein  droit,  à  raison  de  ce  qu'un 
des  aïeuls  des  mineurs  n'a  pas  été- 
appelé  à  l'assemblée  des  parents, 
et  Qu'elle  ne  doit  t>as  être  mise  de 
côte,  si  l'intérêt  des  mineurs  n'est 
pas  afiecté  par  suite  de  cette 
omission. 

3o.  Que  la  tutelle  doit  être  déférée 
par  le  juee  du  deniier  domicUe  du 
père  décédé,  lequel  domicile  rest» 
celui  des  mineurs* 

4o.  Que,  dans  l'espèce,  le  père 
avait  conservé  son  domicile  dans  le 
district  de  Montréal,  quoiqu'U  eût 
résidé  en  dernier  lieu  dans  un  autre 
district,  et  fût  décédé  à  l'étranger. 

5o.  QuOf  dans  le  cas  de  deux 
tuteUes  en  deux  juridictions  diâè- 
rentes,  le  tribunal  appelé  à  pronon- 
cer sur  celle  qui  a  eu  lieu  dans  sa 
juridiction,  peut  et  doit  également 
prononcer  sur  la  vaUdité  de  l'antie, 
si  eUe  est  mise  en  question. 
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Regisiraiton  of. 


2  Held: — ^That  an  opposition  to 
the  sale  of  real  estate  oy  a  Tutor 
ad  hocy  authorized  to  act  for  minors, 
is  maintainable  without  registration 
of  such  Acte  de  TuteUe^  and  that 
the  24th  section  of  the  reffistiyor* 
dinance,  4th  Vict.  Ch.  30,  does 
not  apply  to  such  oppositions. 

Chouinard  v$.  Demers. 


2  Jugé  : —  Qu'une  opposiUon  à 
une  vente  d'immeubles  faite  par  un 
Tuteur  ad  hoc,  autorisé  à  a^r  ponr 
des  mineurs,  doit  être  maintenue, 
nonobstant  le  défaut  d'enregistre- 
ment de  l'Acte  de  Tutelle,  et  que 
la  24me  section  de  la  4me  Vict. 
Ch.  30,  n'est  pas  appUoable  à  de 
telles  opposilioas. 
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Inventory  y  Action  of  Account,  NuUity  ofêetttement  of  Account. 


3.  Held  : — lo.  That  so  long  as  a 
first  tutorship  exists,  a  second  can- 
not lake  place,  and  that  acts  made 
by  a  second  tutor  are  null  ; 


3.  Jugé:— lo.  Que  tant  qu'une 
première  tuteUe  existe,  une  seconde 
ne  peut  avoir  lieu,  et  que  tous  lès 
actes  faits  par  un  second  tuteur  sont 
nuls; 
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2o.  That  an  iaventory  made  wi- 
thout calling  in  the  firat  tutor  is  null  ; 

3o.  That  if  the  tubro^i  t%Ueur 
who  has  api)eared  at  an  inrentoiy» 
is  still  a  minor»  the  inventory  is 
null; 

4o.  That  the  bailiff  who  has  es- 
timated the  chattels  mentioned  in 
,  the  inventory»  must  be  sworn»  if 
not»  the  inventory  is  null  ; 

60,  That  inaocuFacles,  false  va- 
luations» omissions  in  an  inventory 
make  it  void»  and  render  the  one 
who  has  made  it  guilty  of  fraud  ; 

60.  That  all  transactions»  acquit- 
tances and  discharges  which  have 
taken  place  between  a  tutor  and 
minors  who  have  become  of  age» 
founded  upon  such  incorrect  and 
fraadulent  mventory»  are  null  de 

7o.  That  transactions  which  have 
taken  place  between  a  tutor  and 
minors  who  «have  become  of  a^» 
without  a  faithful  inventory  being 
made»  without  accounts  bein^  ren- 
dered and  without  production  of 
vouchers»  are  void  de  piano  ; 

80.  That  the  action  reêci«nref  in 
such  a  case»  is  not  prescribed  by 
ten  years»  whea  there  is  deceit  and 
fraud  » 

do.  When  there  is  an  absence  of 
registration»  the  civil  gtatus  of  a 
person  can  be  proved  by  the  sayings 
of  his  parents  and  by  witnesses  ;       I 

Mofz  vê.  Moreau, 


2o.  Qu'un  inventaire  ûdt  sans  y 
appeler  le  premier  tuteur  est  nul^ 

So.  Que  si  le  subrogé-tuteur  qui 
a  comparu  à  tel  inventaire»  est  en- 
core mineur»  l'inventaire  est  nul  ; 

4o.  Que  l'huissier  qui  a  prisé  les 
effets  portés  à  l'inventaire»  doit  être 
assermenté»  à  peine  de  nullité  de 
l'inventaire  ; 

60.  Que  des  inexactitudes»  de 
fausses  évaluations»  des  recels  dans 
un  inventaire»  le  rendent  nul»  et  con- 
stituent en  fraude  celui  qui  l'a  fait  ; 

60..  Que  toutes  transactions»  quit-^ 
tances  et  décharges  intervenues 
entre  tel  tuteur  et  des  mineurs  de- 
venus majeurs»  ayant  pour  base  tel 
inventaire  incorrect  et  frauduleux» 
sont  nulles  de  plein  droit  ; 

7o.  Que  des  transactions  inter- 
venues entre  un  tuteur  et  des  mi- 
neurs devenus  majeurs»  sans  qu'il- 
ait  été  fait  un  bon  et  loyal  inventaire» 
sans  reddition  de  comptes  et  sans 
productions  de  pièces  justificatives» 
sont  nulles  de  plein  droit  ; 

80.  Que  l'action  rescisoire»  dans 
pareil  cas»  ne  se  prescrit  pas  par 
dix  ans»  lorsqu'il  y  a  dol  et  fraude  ; 

do.  Qu'en  l'absence  de  registres» 
l'état  civil  d'une  personne  peut  être 
prouvé  par  les  dires  de  ses  parents 
et  par  témoins. 
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VENDOR  AND  VENDEE— Ftéie  Ratification. 
VENTILATION— Fùfe  Ratification. 


WAGES  OF  SEAMEN. 


Held: — ^That  freight  is  the  mo- 
ther of  wages»  and  that  if  during  a 
voyage  the  vessel  becomes  a  total 
loss  the  seamen  cannot  recover 
wages»  and  that  consequently  the 
liability  of  a  third  party  to  pay  them 
their  wages  will  cease. 


Bemier  and  Langlciis. 


Jueé: — Que  les  matelots  n'ont 
droit  à  des  gages  que  quand  le  vais- 
seau a  gagné  du  fret»  et  que  si  du- 
rant le  vojrage  le  vaisseau  est  to- 
talement perdu  les  matelots  n'ont 
point  droit  à  leur  salaire»  et  que 
dans  tel  cas  l'obligation  contractée 
par  un  tiers  de  payer  les  gages  est 
éteinte. 
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WAY,  RIGHT  OF. 


Held  .* — That  the  undertaking  of 
a  party  in  a  deed  of  Dartition,  to 
•uflfer  a  road-way  ui>on  nis  portion 
of  Jandy  and  to  make  and  maca- 
daiDi2e  the  same  to  the  extent  of 
thirty  feet  in  width,  is  a  servitude 
et  charge  réelle  for  the  preservation 
of  which  the  party  in  whose  favor  it 
is  stipulated,  has  a  right  to  make 
an  opposition  afin  de  charge  upon 
a  jadicial  sale  of  the  property. 

Murray  and  Macpherton* 


Jng6  : — Qne  l'obligation  par  une 
partie,  en  un  partage^  de  laisser 
un  chemin  sur  sa  portion  de  terre, 
et  d'y  faire  et  macadamiser  une 
voie  de  trente  pieds  de  largeur,  est 
une  servitude  et  charee  réelle,  pour 
l'exécution  de  laqnelfo  la  partie,  en 
faveur  de  qui  elle  est  stipulée,  peut 
se  pourvoir  par  opposition  afin  de 
charge  sur  décret  forcé. 
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WILL.— Legacy. 


Held  :— That  the  Plaintiff,  under 
the  clause  of  the  will  recited  in  the 
declaration,  was  not  entitled  to  the 
sum  of  money  soug^ht  to  be  reco- 
vered by  the  action,  and  that  a 
bequest  (on  a  contingency  men- 
tioned) giving  her  the  power  of  dis- 
posin£f  of  the  sum  by  will,  does  not 
vest  the  sum  in  her  absolutely  as 
proprietor, 

McGillivray  vs.  Gerrard. 


Jugé  : — Que  la  Demanderesse,  en 
vertu  de  la  disposition  du  testament 
allégué  dans  la  déclaration,  n'était 
pas  en  droit  de  réclamer  la  somme 
mentionnée  en  la  dite  déclaration, 
et  qu'unie^  (avec  condition  sus- 
pensive) lui  donnant  le  droit  de  dis- 
poser par  testament  de  la  somme  en 
question,  ne  la  constituait  pas  pro- 
priétaire absolue  de  cette  somme. 
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WILL,  VALIDITY  OF. 


Held: — lo.  That  a  bequest  in 
trust  is  valid  in  Lower  Canada. 

2o.  That  it  is  not  neoessaiy  in  a 
will  that  the  words  lu  et  relu  be 
expressed,  if  it  be  apparent  by  the 
context  ÛÛaA  this  formality  was  ob- 
served as  required  by  law. 

3o.  That  in  this  instance,  the  Bes- 
pondent  baring  taken  possession  of 
the  estate  of  the  testator  under  the 
will  appointin£[  him  executor,  the 
Appellant,  heiress  at  law  of  the 
testator,  could  not  claim  the  estate 
by  reason  of  the  Respondent  having 
so  taken  possession,  without  a  pre- 
vious demande  en  délivrance  de 
legSf  and  that  such  a  demande  en 
dUivrance  de  legs,  by  the  executor, 
after  his  taking  possession,  more 
than  a  year  after  the  testator's  death 
was  properly  made. 

Freligh  and  Seymour. 


Jn^  : — lo.  Qu'un  legs  fiduciaire 
est  valide  dans  le  Bas-Canada. 

2o.  Que  dans  un  testament  l'o- 
mission des  mots  lu  et  relu  n'est 
pas  une  nullité  absolue,  et  ne  peut 
invalider  l'acte,  s'il  appert  du  reste 
que  cette  formalité  a  été  observée 
tel  que  requis  par  la  loi. 

3o.  Que,  dans  l'espèce,  l'Intimé 
ayant  pris  possession  des  biens  de 
la  succession,  en  vertu  du  testament 
qui  le  constituait  exécuteur,  l'Ap- 
pelante, héritière  légale  du  testa- 
teur^ ne  peut  revendiquer  les  biens 
à  raison  de  cette  prise  de  possession» 
non  précédée  d'une  demande  en 
délivrance  de  legs,  et  que  cette 
demande  en  délivrance  de  legs 
portée  par  l'exécuteur,  après  cette 
prise  de  possession,  et  plus  d'un  an 
après  le  décès  du  testateur,  a  été 
bien  portée. 
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